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ADVERTISEMENT. 



The following pages comprise an authentic account of the Official Proceedings 
of the Naval Court Martial, convened in the case of Alexander SiroELL Mackenzie, 
including the several Charges and Specifications adduced against him by the late 
Secretary Upsheb, of the United States Navy. The intense and absorbing interest 
awakened amongst all classes of the community in our land, as well as abroad, on 
the first announcement of the events that occurred on board the brig Somers, cannot, 
it is believed, have so abated as to render the present volume— combining the only 
complete historical record yet offered — unacceptable to the public. To which is 
added a Review, by Mr. J. Fennimore Cooper. 
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CHARGES AND SPECIFICATIONS. 



Oharoes and Specifications of Charges preferred by the Secretary of the Navy, 
AGAINST Alexander Slidell Mackenzie, a Commander in the Navy of tHi 
United States, to wit : 

CHARGE L 
murder on board a united states vessel on the high seas. 

Specification Ist. — In this that the said Commander Alexander Slidell Mackenzie, 
of the navy, commanding the United States brig Somers, being on the high seat^ 
to wit, in 17° 34' 28'' north latitude, and 57° 67' 4:5'" west longitude, from 
Greenwich, or thereabouts, on the first day of December, A. D, eighteen haodrad 
and forty-two, did then and there, without form of law, wilfully, deliberately, 
and with malice aforethought, hang and caused to be hanged by the neck, at d» 
main yard-arm of the aforesaid brig, until he was dead, Philip Spencer, an acttog 
midshipman, then in the service of the United States, thereby violating the 21st 
article of the act of Congress, entitled, " An act for the better government of tfat 
navy of the United States," approved April, 23d, 1800. 

Specification 2d. — In this, that the said Commander Alexander Slidell Mackenzie, 
of the navy, commanding the United States brig Somers, being on the high seas, 
to wit, in 17° 34' 28" north latitude, and 57° 57' 45" west longitude from Greea* 
wich, or thereabouts, on the first day of December, A. D. eighteen hundred and 
forty-two, did, then and there, without form of law, wilfully, deliberately, afid 
with malice aforethought, bang and cause to be hanged by the neck, at the main 
yard-arm of the aforesaid brig, until he was dead, Samuel Cromwell, a boatswain's 
mate, then in the service of the United States, and borne on the musler-hdl pf 
said brig, thereby violi^bg the 2l8t article of the 1st section of the act of Coogressi 
entitled, *' An act for the better government of the navy of the United States,^ 
«{^roved April 23d, 1800. 

Specification Sd. — ^In this, that the said Commander Alexander Slidell Mackenaie^ 
of the navy, commanding the United States brig Somers, being on the high seas^ 
to wit, in 17° 34' 28" north latitude, and 57^ 67' 45" west longitude from Greeor 
mch, or thereabouts, on the first day of December, eighteen hundred and 
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2 chargEjP and 3PB«?IFICATI0NS. 

forty-two, did, then and theie. without form of law, wilfuUy, deliberately, and 
with malice aforethought, hang and cause to be hanged by the neck at the main 
yard-arm of the aforesaid brig, until he was dead, Elisha Small, a seaman, then in 
the service of the United States, and borne on the muster-roll of said brig, thereby- 
violating the 21st article of the 1st section of the act of Congress, entitled, "An 
act for the better government of the navy of the United States,'' approved April 
23d, 1800. 

CHARGE II. 

OPPRESSION. 

Specification l^^-— In this, that the said Commander Alexander Slidell Mackenzie^ 
of the navy, commanding the United States brig Somers, being on the high seas, 
to wit, in 17° 34' 28'' north latitude, and 57^ 57' 45" west longitude from 
Greenwich, or thereabouts, on the first day of December, A. D. eighteen hun- 
dred and forty-two, did, then and there, without a good and sufficient cause, and 
without form of law, oppressively kill, by hanging, and causing to be hanged by 
the neck, at the main j'ard-arm of the aforesaid brig, Philip Spencer, an acting 
midshipman, then in the service of the United States, thereby violating the 3d 
article of the 1st section of the act of Congress, entitled, " An act for the better 
government of the navy of the United States," approved April 23d, 1800. 

Specification 2d. — In this, that the said Alexander Slidell Mackenzie, a com- 
mander in the navy, commanding the United States brig Somers, being on the 
fcigb seas, to wit, in 17° 34' 28" north latitude, and 57° 57' 45" west longitude 
firom Greenwich, or thereabouts, on the first day of December, A. D. eighteen 
Inindred and forty-two, did, tlien and there, without a good and sufficient cause, 
and without form of law, oppressively kill, by hanging and causing to be hanged by 
Ae neck, at the main yard-arm of the aforesaid brig, Samuel Cromwell, a boat- 
awain's mate, then in the service of the United States, and borne on the muster^ 
foil of said brig, thereby violating the 3d article of the 1st section of the act of 
Congress, entitled, " An act for the better government of the navy of the United 
States," approved April 23d, 1800. 

S^p€cific€Uion 3d. — ^In this, that the said Commander Alexander Slidell Mackenzie, 
of the navy, commanding the United States brig Somers, being on the high seas, 
to wit, in 17^^ 34' 28" north latitude, and 57° 57' 45" west longitude from 
Greenwich, or thereabouts, on the first day of December, A. D« eighteen hundred and 
foftjT-two, did, then and there, without good and sufficient cause, and without form 
of law, oppressively kill, by hanging and causing th be hanged, by the neck, at the 
min yard-arm of the aforesaid brig, Elisha Small, a seaman, then in the service of 
the United States, and borne on the muster-roll of said brig, thereby violating the 
Sd article of the 1st section of the act of Congress, entitled, " An act for the 
better government of the navy of the United States," aj^oved April 23d, 1800,. 
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: CHARGES AND SPECIFICATIONS. 
CHARGE III. * 

JLLEOAL FBNI8HUSNT. 



%ct/ca^^o«l,^_In this, that the saidCommanderAIexanderSHdellMack^Dzie. 
con«,aj,dxng the United States brig Somers. being on the high seas, to wit, in m 

34 28 n<»-thlautude,and67° Sr 45" we8tIongit«de.fromGreenwich,o there- 
abouts, on the first day of December. A. D. eighteen hundred and fort;^^ 
then and there exceed the limits of his authority, and violate the thirtieth «;icle 
of the act of Congress, entitled "An act for the better govemmeot ofThenaTrf 

hanged, by the neck, to the main yard-arm of the said brig, untU he ^ deiT 

Phdxp Spencer, an acting midshipman, then in the service ofthe UnitLTsLr^* 

%cj^a.«o^2^_In this, that the saidCommanderAlexaaderSUdellMackZe. 

~^2hia::rrar.^?r^^^ 

Jhere^bouts. on the fi.t d^^ of December. A^S e'X^ W^d ^nTZ;^: 

»avy of the United States." approved April 23d. 1800 bv 1^""^' ''"^ 
to be hanged, by the neck, to the main yard-LVof 1 Ld bS' "n T^ 
dead. Samuel Cromwell, a boatswain's m'ate. th^n teTettTo 1 n T. 
States, and borne on the muster-roll of said brig. ' ^"'"^^ 

5j^ci^«^ri.« 3d -In this, that the said Commander Alexander SUdell Macken«k^ 

thereabouts, on the .St day ofDeceU:.;t^5^^^^^^^^ 

did then and there exceed the limits of his authority, and violate L 2rS 

article of the act of Congress, entitled. « An act for th'e beL ^^^Itn^^S^ 

LTe h **,^r'i^'""j" 'P''"^^' ^P"' ^''' '^''' ^y hanging Td cai*! 

dead, Elisha Small, a seaman, then in the service ofthe United Ste ea -nwL 
on the muster-roll of said brig, '^^' '""^ *'<*"'• 



CHARGE IV. 

CONDUCT UNBECOMING AN OFFICER. 



'Si'^>'««'«l*';-Inthis.thatthesaidCommanderAlexander81idellMacken«« 
eommandmg the United States brig Somers. whHe in latitude 17o 34' 28^^^^^^^ 
^ longitude 570 67' 46" west from Greenwich, or there'abouts, dfd! c' ntZt 
Jbe prov..ons of artic e 32d of die act of Congress, entitled. "An act K^ 
better govermnent of the navy of the United States." approved April 23d Ifiin 
on the fim day of December, A. D. eighteen hundred'^ flyCb^CS; 
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4 CHiilGES AND SPEiVFIGATIONSl 

an unof&cer-like and unfeelinjp maoDeri by addressing taunting and unofficer-like 
language to Philip Spencer, an acting midshipman on board said brig, in the sendee 
of the United States, the said Spencer then and there expecting the immediate 
execution of death upon him hy the orders of said Commander Mackenzie. 

CHARGE V. 

r CaUBLTY AND OPPRESSION. 

i 

Spec^ication. — In this, that the said Commander Alexander Slidell Mackenzie, 
of Ae navy, commanding the United States brig Somers, while on her last cruise, 
Id wit, between thfe tMrteenth day of September, eighteen hundred and forty-two, 
lUid the twenty-fifth day of December, of said year, did oppressively and cruelly 
1188 and maltreat the crew of said brig, and inflict upon them cruel and unnecessary 
piiiiriment;3, in violation of the 3d article of the 1st section of the act of Con- 
gress, entitled, " An act for the better government of the navy of the United 
fltates," approved 23d April, 1800. 

A. P. UPSHUR, 

Secretary of the Navy. 

Navy Dspa&tment, January 23, 1843. 
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THE NAVAL COURT MARTIAL. 



U. S. Ship North Carolina, 
New York, Feb. 1, 1843. 
In consequence of the absence of Commo- 
dore Downes the Court was not convened, 
but the members present were brought to 
order at 10 o'clock, by Commodore Read. 
The roll was called. Present — 
Captaih Read, Captain Bolton, 
" Turner, " McKeever, 

" Page, " Gwinn, 

Com'dr. Shubrick, Com'dr Ogden, 
Wm. H, Norris, Esq., of Bahimore, Judge 
Advocate, and Commander Mackenzie, the 
accused. 

The members present then adjourned to 
to-morrow, February 2, at 11 o'clock. 



U. S. Ship North Carolina) > 
New York, Feb. 2, 1843. 5 
The Court met this day in pursuance of 
adjournment. Captain Downes having con- ' 
vened the Court, the precept was read by 
the Judge Advocate, as follows : 

To Captain John Downes, » 

of the United States Navy : 

By virtue of the authority contained in 
the act of Congress, approved the 23d 
April, A. D. 1800, for the better govern- 
ment of the Navy of the United States, a 
Naval General Court Martial is hereby or- 
dered to convene at New York, on board 
the North Carolina, on the first day of Feb- 
ruary, 1843, or as soon thereafter as practi- 
cable, for the trial of such persons as may 
be legally brought before it. 

The Court is to be composed of the fol- 
lowing named officers, any five of w;hom 
are empowered to act, viz : 



Captain John Downes, 
" George C. Read, 
" William C. Bolton, 
" Daniel Turner, 
" John D. Sloat, 
" Joseph Smith, 
" Isaac McKeever, 
" John H. Aulick, 
" Bladen Ddany, 
" John Gwinn, 
" Thomas W. Wyman, 
Com'dr Henry W. Ogden, 
" WiUiam W. McKean, 

Members, 
and William H. Norris, Esq., of Baltimore^ 
Judge Advocate. 

A. P. Upshur. 
Navy Department, Jan. 23, 1843. 

The precept having been read, the Judge 
Advocate read the following letter from tne 
Honorable Secretary of the Navy : 

Navy Department, > 
January 23, 1843. > 

Sir: Enclosed you will receive a precept 
for a Naval General Comrt Martial, to con- 
vene at New York on the first day of Feb- 
ruary next, or as soon thereafter as |^acti« 
cable, for the trial of Commander Aleximdet 
Slidell Mackenzie and such others as may 
be brought before it, of which Court you are 
the senior officer, and at which time and 
place you are required to give your attend- 
ance. 

The charges and specifications in the 
case of Commander Mackenaie are alsa 
enclosed, which you will deliver to the 
Judge Advocate, in order that he may make 
the necessary preparation for the tnai. To 
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PROCEEDINGS OF THE 



wtLve time, the charges hare been sent to the 
Judge Advocate. 

I am respectfully yours, 

A. P. Upshur. 
To Captain John Downcs, U. S. Navy, 
Boston. 

The Judge Advocate then read the fol- 
lowing letters : 

• Navy Department, > 

January 28, 1843. J 
Sir : Commander W. W. McKean has 
this day been excused from serving on the 
Court Martial to convene on the 1st prox- 
imo, and Commander Irvine Shubrick or- 
dered in his stead. 

I am respectfully yours, 

A. P. Upshur, 
To Cat)tain John Downes, U. S. Navy, 
Boston. 

Navy Department, > 
January 26, 1843. J 
Sir : Captain John H. Aiidick and Captain 
Bladen Dulany have been excused from 
serving as members of the Court Martial 
ordered to convene at New York on the 
first proximo, and Captain Geo. W. Storer 
and Captain Benjamin Page have been or- 
dered as members to supply their place. 
I am respectfully your ob't serv*t, 

A. P. Upshur. 
To Captain John Downes, Pres*! N. G. C. 
M., Boston. 

Commander Mackenzie having been asked 
by the Judge Advocate if he had any objec- 
tions to make to any of the members of the 
Court, replied in the negative. 

The members of the Court having been 

sworn by the Judge Advocate, and the Judge 

Advocate by the President of the Court, the 

. charges and specifications having been read. 

Commander Mackenzie pleaded as follows : 

I admit that acting midshipman Philip 
Spencer, boatswain's mate Samuel Crom- 
well, and seaman Elisha Small, were put to 
death by my order, as commander of the U. 
S. brig Somers, at the time and place men- 
tioned in the charges ; but, as under the 
existing circumstances this act was de- 
manded by duty and justified by necessity, 
I plead not guilty to all the charges. 

I have the honor to be, tery respectfully, 
your most obedient, 

Alex'r Slidell Mackenzie, 

Commander. 

U. S. Ship North Carolina. 



The Judge Advocate then read the fol- 
lowing paper : 

The Judge Advocate, before the examin- 
ation of testimony begins, desires to state 
to the Court that he does not regard him- 
self as occupying the position of a pit>se- 
cuting law officer in the civil tribunals. His 
duty he believes akin to that which was 
devolved on the English judges at that 
time when traversers were put on trial, 
without the privilege of counsel. A prose- 
cuting ofiicer in the American courts, where 
the benefit of assistance is alwa3rs allowed, 
the defendant usually contents himself with 
presenting a prima facie case, and if com- 
pelled to resort to witnesses believed to 
have a favorable feeling to the defendant, 
studiously uses no more than are absolutely 
indispensable ; because otherwise he would 
be prevented from sifting their testimony by 
cross-examination, or attacking it by way of 
positive impeachment of character, should 
they bear witness contrary to what he be- 
lieves to be the truth, the principle being 
that no one shall thus discredit his own 
witness. But I must not be made to take 
a position at all disabling me from extract- 
ing the truth of this transaction. I could, 
by a single witness, prove the hanging of 
midshipman Spencer and seamen Crom- 
well and Small, by the orders of commander 
Mackenzie, and then close the case ; the 
rule of law being, that after the ^eath is 
shown to have occurred, actually or con- 
structively, by the defendant, it is presumed 
to be murder, and it is his duty to prove a 
minor degree of criminality, or his entire 
justification or excusability in efiecting it. 
This would be the general course in civil 
judicature, in order to retain the rights of 
cross-examination and impeachment. 

The duty of a judge advocate is, -as I 
have stated, supposed to be that of the Eng- 
lish judge in cases without the privilege of 
counsel ; but the judge's rights were to ask 
questions that would be legal, from eiM^side. 

I shall not expect, therefore, to be re- 
stricted by the technical rules in these par- 
ticidars, and be treated and restrained as an 
ordinary prosecutor. I wish to elicit the 
whole truth, whether favorable or adverse 
to the defendant, and if I do not extract 
what legally ought to serve him, equally 
with his own counsel, it will be only from in- 
ferior capacity, knowledge, and that sagacity 
which a partisan feeling does only give. 
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Bat I must be ^ apprised in adrance by 
defendant and his counsel of their intended 
course. Do they design not to contest my 
privilege to ask any question that would be 
legal, from either side, or is it meant, after 
the manner of slovenly practice before courts 
martial, to insist upon my duty, as the 
English judge, for the benefit of the defend- 
ant, but as the American prosecutor, for the 
disadvantage of the government. 

I therefore most respectfully desire of 
defendant and his counsel, to signify what 
position they would prefer the Judge Advo- 
cate to occupy. If I am, without excep- 
tion, not to have the liberty of an examina- 
tion in the nature of a cross-examination of 
my own witnesses, in such cases as my 
judgment would imply it as necessary, for 
the obtainment of truth, let the defendant 
say so, and I shall conduct this case after 
the manner of a law officer in ordinary 
cases before a civil tribunal — I shall call 
only the witnesses who will make the case 
against the defendant. 

This is thought by government to be a 
case of great importance, and it is not un- 
likely that an associate of masterly ability, 
and whose capacity has been enabled by 
ag6 to command the respect of the whole 
country, may be sent me as d coadjutor. 

In consultation thereof of public opinion, 
I shall not proceed in the trial till I am ad- 
vised whether such is the design of the 
government — a delay very desirable and 
expedient under any event, as I foresee an 
important point at the outset of this case, 
which I have not had opportunity, from the 
recency of my appointment, and the diffi- 
culty of commanding the use of books when 
away from one^s own office, of thoroughly 
examining. 

The Judge Advocate wishing this state- 
ment to go on the record, the Court was 
cleared, that the question might be con- 
sidered. 

Upon the opening of the Court it was 
stated by the Judge Advocate, that it was 
ordered by the Court that the paper sub- 
mitted by the Judge Advocate go upon the 
proceedings, and that the letter of appoint- 
ment of the Judge Advocate be read. 

Navy Department, > 
January 25, 1843. S 
Sir : You are af^xmited Judge Advocate 
to a Court Martial to convene at New York 



on the Itt pvoxtmo. You will pbase in* 
form this department whether you wiU 
accept. Enclosed are charges and specifi- 
caticms against Commander Mackenzie. 
I am respectiyiy, 

Your ob*t serv't, 

A. P. Upshur. 
To W. H. Norris, Esq., Baltimore. 

The Court then adjourned to Friday,* 
Feb. 3, at 10 o'clock. 



U. S. Ship North Carolina, 
New York, Feb, 3, 1843. 
The Court met this day in pursuance of 
adjournment. Present — 

Captain Downes, CapUin McKeerer, 
" Read, " Page, 

" Bolton, " Gwinn, 

" Turner, « Wyman, 

Sloat, Com'dr Ogden, 
" Storer, " Shubrick, 

Members, 
W. H. Norris, Esq., of Baltimore, Judge 
Advocate, and Commander Mackenzie, ac- 
cused. 

Captain Joseph Smith, in consequence of 
indisposition, was unable to attend, but sent 
the following certificate, which was read by 
the Judge Advocate : 

U. S. Navy Yard, > 
Brooklyn, Feb. 3, 1843. J ' 
I hereby certify that Captain Joseph 
Smith is unable to attend the Court this 
day, in consequence of severe indisposition. 
Respectfully, 

John Haslett, Surgeon* 
To the President of the Naval Court Mar< 
tial, convened on board the U. S. ship 
North Carolina. 

The journal of the preceding day wa» 
read and approved. 

The Court was thien cleared. 

On the opening of the Court, the follow* 
ing paper was submitted by the counsel of 
Commander Mackenzie : 

The counsel for defendant beg leave mott 
respectfidly to state, that in giving their as- 
sent to the position of the Judge Advocate, 
that his functions are in a measure judicial, 
that he is bound in this discharge to protect 
the rights o£ the accused, they are not to b» 
considered as consenting to any departure 



Digitized by 



Google 



8 



PHOCEEDINGS OF THE 



£r«i«staUi8hed couxse in the node of con- 
ducting the prosecuticm, or to any violation 
oC the known rules of evidence, the observ- 
ance, of which they believe to be essential 
to the discovery of truth, the administration 
of justice, the preservation of the rights of 
the navy. 

John Dubr, for himself. 

George Griffen. 

The Court was again cleared, and on 
opening it, the Judge Advocate informed 
Commander Mackenzie that his paper, with- 
drawing his assent to the paper of yesterday, 
read by the Judge Advocate, should be put 
<m record. 

The Judge Advocate then submitted the 
following paper, which was read : 

The Judge Advocate states to the Court 
that he has not been furnished by the De- 
partment, as yet, with any list of witnesses 
on the part of the government ; that he has 
had no opportunity of conversing with any 
of the witnesses, of whose names he is even 
entirely ignorant, except by rumor in respect 
to a few of them, and that therefore he will 
need time to prepare the case by conversa- 
tion with the officers and crew of the brig 
Somers, before he can commence the case 
on the part of the government. The Judge 
Advocate has issued two subpoenas, duces- 
I tecum, for the record in the case of the 
Court of Inquiry, into the alleged mutiny, 
which have not yet been returned, and by 
which record he could have been notified 
of the witnesses and facts to constitute the 
case of the government. 

It is not expected that any tedious delay 
will be required of the patience of the Court. 
The Judge Advocate would respectfully, 
therefore, ask the Court to adjourn till to- 
morrow, at 11 o'clock, when it is hoped no 
fiurther delay will be necessary, more espe- 
cially since the retraction of the accused's 
counsel of the assent given on yesterday, 
producing on the part of the Judge Advo- 
cate an entire change of plan. 

The Court then adjourned till to-morrow, 
Saturday, Feb. 4, at 11 o'clock, A. M. 



U. S. Ship North Carolina, > 
New York, Feb. 4, 1843. $ 
The Court met this day in pursuance of 
a^i^urnment. Present — 



Captain Downeai Captain McKeerer» 
" Read, " Page, 

" Bolton, " Gwinn, 

" Turner, " Wyman, 

" Sloat, Com'dr Ogden, 
" Storer, " Shubrick, 

Members, 
W. H. Norris, Esq., of Baltimore, Judge 
Advocate, and Commander Mackenzie, ac- 
cused. 

Captain Joseph Smith, in consequence of 
severe indisposition, was unable lo attend, 
but sent the following certificate, which wa» 
read by the Judge Advocate : 

U. S. Navy Yard, > 
Brooklyn, Feb. 4, 1843. J 
I hereby certify that Captain Joseph 
Smith is too unwell to attend the Court 
this day. Respectfully, 

John Haslett, Surgeon. 
To the President of the Naval Court Martial 
on board the U. S. ship North Carolina. 

The Judge Advocate then read the pro- 
ceedings of yesterday, and immediately af- 
terward stated that a paper from two mem- 
bers of the bar of the city of New Yorkf 
had been handed him for submission to the 
Court. The President said the Court would 
receive the paper and read and consider 
it in private, upon which the Court was 
cleared. 

Upon opening of the Court, the Judge 
Advocate read the following paper and de- 
cision of the Court thereon : 

The undersigned beg leave to state to the 
Court Martial assembled for the trial of Com- 
mander Alexander Slidell Mackenzie, that 
they have been employed by the relatives of 
acting midshipman Philip S);>encer, one- of 
the persons, for the murder of whom Com- 
mander Mackenzie is upon trial, to attend 
the trial and to take part therein, as such 
counsel, if permitted by the Court. 

The undersigned therefore most respect- 
fully request that they may' be permitted, as 
such counsel, to be present at the trial,; anH 
]to examine and cross-examine the witnesses 
*who may be produced, by propounding suph 
questions as may be approved by the Court, 
and to ofier, from time to time, such sugges- 
tions in relation to the proceedings, and to- 
present such comments on the testimony,, 
when the same shall have been concluded 
'(subject to the like approbation of the Court),. 
as they may deem necessary. 
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The undersigned respectfully submit that 
the Court has ftill power, in its discretion, 
to grant the application now made, and that 
the nature of the investigation to be had, and 
the interest naturally and justly felt therein 
by those for whom they appear, render it 
proper that the same should be granted by 
the Court. B. F. Butler, 

Chas. O'Connor. 

February 4, 1843. 

The Court, after mature deliberation, cTe^ 

cide that the above paper be put on record,' 

' and that the application contained in it bej 

\ not granted. ^"'~ J 

The Court then adjourned to Monday, 

Feb. 6, at 10 o'clock. 



U. S. Ship North Carolina, > 
New York, Feb. 6, 1843. J 
The Court met this day in pursuance of 
adjournment. Present — 
Captain Downes, Captain McKeever, 
" Read, " Page, 

*• Bolton, " Gwinn, 

" Turner, " Wyman, 

" Sloat, Com'dr Ogden, 
" Smith, " Shubrick, 

" Storer, Members, 

Wm. H. Norris, Esq., of Baltimore, Judge 
Advocate, and Commander Alexander Sli- 
dell M^tckenzie, accused. 

In consequence of the absence of Captain 
Joseph Smith from the Court the last two 
days the Court was in session, the journal 
and iHX>ceedings (^ those days were read 
over. 

The Court was then cleared, at the sug- 
gestion of Captain Smith, that his absence 
at the time of the vote was taken on the ap- 
pUcation preferred by Messrs. Butler and 
O'Conner, might affect the proceedings, the 
vote was reconsidered, and the former decis- 
ion confirmed. 

Midshipman Chas. W. Hays being called 
and duly sworn by the President of the 
Court, the first charge and first specification 
of first charge were read to him. Some 
objections to this course having been made 
l^ Commander Mackenzie, the Judge Ad- 
vocate read a statement of what he intended 
should be his course in conducting the pros* 
ecution. 

The Court was cleared, and on opening 
it, Commander Mackenzie was informed by 
2 



the Judge Advocate, that the trial should 
proceed on all the charges and specifica* 
tions in their order. 

The charges and specificaticms were 
then read to the witness, who testified aa 
follows : 

EXAUINEI) BY THE JUDGE ADVOCATE. 

Q. What is your name and age ? Were 
you on board the U. S. brig Somers in her^ 
last cniise, and in what capacity ? 

A. My name is Charles W. Hays ; I amr 
20 years of age ; I was on board of the 
Somers in her last cruise, as midshipman. 

Q. Was Acting Midshipman Philip Spea* 
cer arrested, and when ? 
* ^. He was arrested on the 26th of No- 
vember, at evening quarters. 

Q. Where was Jie placed during the time 
of his confinement, and how secured and 
guarded ? 

A. He was placed on the larboard arm- 
chest ; he was secured in double irons and 
hand-cuffs, and was guarded the first two 
days by the officer of the deck. 

Q. Was he executed by the orders of 
Commander Mackenzie, on the first of De- 
cember last, at the time and place men- 
tioned in the 1st specification under 1st 
charge ? 

A. He was executed on the first of De- 
cember, to the best of my knowledge, at the 
time and place mentioned in the 1st speci- 
fication bif the 1st charge. 

Q. From the time of his arrest to the 
time of his execution, was Philip Spencer 
furnished with any charges and specifica- 
tions of crime ? 

A. Not to my knowledge. 

Q. From the time of his arrest to the 
time of his execution, was any investigation 
into Philip Spencer's guilt of any crime 
against the laws of the navy, made 'by 
Commander Mackenzie, or any other oflScer 
of the brig Somers, in the presence of said 
Spencer, so that he might confront the wit- 
nesses, so that he might cross-examine 
th^m, so that he might offer vindicatory 
proof, so that he might object to the recep- 
tion of mere hearsay and belief, or other 
illegal evidence, as competent legal evi- 
dence against him ? 

A, None that I know of, in his presence. 

Q. Under 2d specification of 1st charge^ 
was boatswain's mate, Samuel Cromwell, 
arrested, and whAa ? 
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A. He wa8 arrested on tbe evening of 
the 27th of November. ' 

Q. Where was Cromwell placed during 
the period of his confinement, and how se- 
cured and guarded ? 

A, On the starboard arm-chest* on the 
quarter-deck; placed in double irons and 
hand-cuffed and guarded the first day by 
the officer of the deck. 
1 Q. Was Cromwell executed, and by order 
of whom, on December 1st, at the time and 
place mentioned in the 2d specification un- 
der Ist charge ? 

A. He was executed on the 1st of De- 
cembe?) at the same time and place as Mr. 
Spencer, by the order of the commander of 
the vessel. 

Q. From the time of his arrest to the 
time of his execution, was Cromwell fur- 
nished with any charge and specifications 
of crime ? 

A. Not to my knowledge. 

Q. Under 3d specification of 1st charge, 
was Eli^a Small, seaman on board the brig 
Somers, executed, and by whose orders, on 
the 1st of December last ? 

A. He was executed by the orders of 
Commander Mackenzie, at the same time 
and place as Mr. Spencer and Cromwell. 

Q. Under 2d charge, 1st specification, 
was Philip Spencer, an acting midshipman 
on board the brig Somers, executed the 1st 
of December last, at the time and place of 
1st specification of 2d charge, and by whose 
orders ? 

A. He was an acting midshipman, and 
was executed by the order of Commander 
Mackenzie, at the same time and place spe- 
cified in the 1st specification to 2d charge. 

Q. Was Samuel Cromwell executed at 
the same time and place, on 1st December 
last, as in 2d specification to 2d charge, 
and by whose orders ? 

A. He was executed at same time and 
place as Mr. Spencer, and by order of Com- 
mander Mackenzie. 

Q. Was Elisha Small executed at the 
time and place in 3d specification, 2d 
charge, and by whose orders ? 

A. He was, and by orders of Commander 
Mackenzie. 

Q. Under 3d charge, was Philip Spen- 
cer executed, and by whose orders, at the 
time and place of charge 3d, specification 
1st? 

A, He was executed on the 1st of De- 



cember, by order of Commander Macken- 
zie, at the time and place specified. 

Q. Was Samuel Cromwell executed, and 
by whose orders, at the time and place of 
charge 3d, 2d specification ? 

A. He was executed by order of Com- 
mander Mackenzie, at the time and place 
specified. 

Q. Was Elisha Small executed at the 
time and place mentioned in 3d charge, 
3d specification, and by whose orders 1 

A. He was executed by order of Com- 
mander Mackenzie, at the ti^e^^nd place 
specified. 

Q. When you speak of time in the seve- 
ral specifications, do you mean civil or sea 
account ? 

A, Civil time. 

Q. Under charge 5th, to your knowledge, 
did Commander Mackenzie oppressively and 
cruelly use and maltreat the crew of the 
brig Somers during her last cruise, or inflict 
on them unnecessary punishment ? 

A, No sir, by no means. 

Commander Mackenzie declined asking 
any questions at that time. 

The testimony of Midshipman Charles 
W. Hays here closed. His evidence was 
read to him and corrected by him. 

The Court was then cleared, and on the 
opening of it. Commander Mackenzie was 
informed that any evidence he might have 
to offer would be received. 

J. W. Wales was then called, and being 
duly sworn by the President of the Court, 
testified as follows : 

EXAMINED BY COMMANDER MACKENZIE. 

Q. Were you on board the U. S. brig 
Somers in her last cruise, and if so, in what 
capacity ? 

A. 1 was on board in the capacity of 
purser's steward. 

Q. Did you know of any intended mutiny 
on board that vessel ? If so, whence did 
you derive your information ? , 

A. I learnt it from Mr. Spencer ; he in- 
formed me of it. 

Q. State the communication made to you 
by Mr. Spfencer ; when made, anc^ all the 
circumstances connected therewith. 

A, He made the communication to me 
on the evening of the 25th of November, in 
the second day watch ; I was standing for- 
ward by the bitts ; Mr. Spencer came for- 
ward, and after making a few remarks rela* 
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five to the weather, desired me to get on the 
top of the booms with him, as he had some- 
thing of great importance to communicate to 
me ; I got up on the booms, and he com- 
menced the conversation by asking me these 
questions: "Did I fear death?" "Was I 
sifraid of a dead person, and dare I kill a 
person 1" I was much surprised at these 
remarks, and paused some time to see if 
Mr. Spencer was in earnest, and I found he 
was very serious in what he was saying — 
very much in earnest; his whole mind 
seemed to be wrapped up in what he was 
saying to me ; I told him I was not partic- 
ularly anxious about dying quite yet — that I 
had no cause to fear a dead man — that, 
should a man abuse me or insult me, I 
thought I could muster sufficient courage to 
kill him, if necessary; Mr. Spencer re- 
marked, that he did not doubt my courage — 
that he knew it ; he then asked if I could 
keep a secret, and if I would keep one ; I 
told him I would ; he then requested me to 
take an oath, the purport of which was, that 
I should never communicate that conversa- 
tion to any one, so help me God ; I took 
the oath as he directed, and he then went 
on to state that he was leagued with about 
twenty of the brig's company, to murder all 
the officers, take the brig, and commence 
pirating ; he said he had the plan and sta- 
tions of the men all drawn up, and he said 
it was then in his neck-handkerchief around 
his neck ; he desired me to feel of it ; I felt 
of the back ^part of his neck-handkerchief, 
and it made a noise as though there was 
paper inside ; he then went on to state the 
manner he should proceed to take her. 

The affiray would commence some night 
when he had the mid-watch ; some of those 
eoncemed with him would get in a scuffle 
on the forecastle ; Mr. Spencer would then 
cause them to be brought to the mast ; he 
would then call Mr. Rogers, the officer of 
the deck, to pretend to settle the matter ; as 
soon as ^Mr. Rogers had got to the gangway, 
they were to seize him and pitch him over- 
board ; they would then have the vessel to 
themselves ; he would then proceed to sta- 
tion his men at the hatches, to prevent any 
one coming on deck ; the keys of the arm- 
chest, he said, he could lay his hands on at 
any moment; he would then furnish his 
men with arms ; this done, he (Mr. Spen- 
cer) was to proceed to the cabin and murder 
the co^imander with the least noise possible ; 



this done, he would go with some of his 
men to the ward-room, and murder the ward- 
room and steerage officers ; he stated that 
the officers had no arms, with the exception 
of the first lieutenant, and all the arms he 
had was an old cutlass, which he should 
secure before the affirar commenced ; this 
accomplished, he should come on deck, 
have the two after guns slewed round so as 
to rake the deck ; he would then have the 
whole crew called on deck, and would se- 
lect from among them such as would suit 
his purposes, the remainder he should cause 
to be thrown overboard ; this done, he should 
proceed to clear the deck, by throwing over- 
board the launch and all th^ spare spars and 
rigging, as they only tended to lumber up 
the deck — that, should they stand in need 
of any spare spars or rigging, they could 
easily supply themselves from the vessels 
ihey captured ; this done, the brig was to 
proceed to Cape St. Antonio pi the Isle of 
Pines, one of these places, and there take 
on board one who was familiar with their 
intended business, and who was willing and 
ready to join them ; this done, they were 
to commence cruising for prizes — that when- 
ever they would take a vessel, they would 
murder all hands, as dead men told no tales, 
he said ; and after taking from her that which 
would be of use to them, they would scuttle 
the vessel, leaving no traces of her ; should 
there happen to be females on board, he 
would have them taken to the brig, for the 
use of the officers and men, using them as 
long as they saw fit; after that, to make 
way with them. 

Mr. Spencer then called up Elisha Small, 
seaman, on board; Small did not get on 
the booms, but stood on the rail. 

Mr. Spencer commenced talking to him 
in Spanish ; I could not understand what 
was said; Small looked very much sur- 
prised; Mr. Spencer remarked to him in 
English, " Oh, you need not be under any 
apprehension or fear on his account, as I 
have sounded him pretty well, and find he 
is one of us ;" Small looked pleased, and 
said " he was very glad to hear it ;" Mr. 
Spencer continued to converse a little while 
longer with Small, but I did not hear what 
was said; Mr. Spencer spoke rather loud 
once, and Small chided him, saying, " There 
were a number of little pictures about who 
had long ears," alluding to the small boys ; 
Small was then called away to execute some 
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order ; Mr. Spencer said to him when he 
was leaving, that he (Mr. Spencer) should 
have the mid-watch, and desired to have 
some further conversation with him relative 
toi their plans ; at the same time he de- 
sired Small to see that foretopman ; Small 
agreed to see him again, and likewise to 
see that foretopman ; he did not specify by 
name. 

Small then left ; Mr. Spencer then made 
overtures to me, saying if I would join them 
he would give me the post of 3d officer on 
board ; I made no reply ; he then went on 
to state that the commander had a large 
amount of money on board, that and what 
the purser had, he said, would make a pret- 
ty little sum to 4feommence with. He then 
asked me what I thought of the project ; I 
thought it prudent to dissemble as much as 
possible in order to gatlier further intelli- 
gence of their movements ; I told him I 
liked the plan, and was favorably disposed 
toward it ; my duty then called me away. 
Before I left Mr. Spencer, we agreed to 
have another interview on the morrow, when 
he said he would show me the plan he had 
drawn up. I then got off the booms, so did 
Mr. Spencer ; he followed me as fer aft as 
the gangway, saying, ** If I breathed a syl- 
lable of that which he had communicated to 
me, that I would be murdered, if he did not 
do it some of those concerned with him 
would ; go where I might my life would not 
be worth a straw." 

Mr. Spencer then went below ; I kept on 
deck about fifteen minutes after he went be- 
low, and proceeded as far aft as the com- 
panion-way to make known the subject to 
Commander Mackenzie ; I saw Small watch- 
ing me very closely ; he was about midships 
of the trunk ; I did not deem it prudent to go 
in the cabin at that time, though I watched 
for an opportunity so to do, but was closely 
watched by Small wherever I went ; I then 
went on the birth-deck, and went aft to the 
Steerage door with the intention of making 
it known to the 1st lieutenant ; Mr. Spencer 
was still awake ; he raised up his head, and 
wanted to know " why in the devil I was 
cruising about there at that time of night, 
and why I did not turn in." 

I made no reply, but pretended to be get- 
ting into the purser's stwe-room; I then 
went on the birth-deck and waited nearly 
an hour longer ; I then went to the steerage 
door, and found that the wardroom lights 



were out, and that the wardroom gentlemeg 
had retired ; I then thought I would let the 
matter rest till morning, turned in, and en- 
deavored to sleep, but I could not do it. In 
the morning, as soon as I could get an op- 
portunity, I got into the wardroom and then 
made the matter known to the purser, request- 
ing him at the same time to get it to the com- 
mander as soon as possible ; I did not then 
give him the full particulars, but condensed 
the matter as much as possible. I then 
went on deck, and told Mr. Gansevoort, the 
1st lieutenant, that the purser wished to see 
him immediately in the wardroom. 

While I was talking to Mr. Gansevoort, 
Cromwell, Small, Wilson, and M'Kinley, 
gathered around us as though they were 
watching me ; if I attempted .to speak to an 
officer that day, the men were dogging me 
around. 

Mr. Gansevoort went below; I did not 
see Mr. Spencer again, although I endeav- 
ored to get another interview, as he was 
engaged with Green, a forecastle man, in 
the foretop nearly the whole morning ; that 
is all that passed on that occasion. 

Q. Did you, or did you not, understand 
from Mr. Spencer at what time the mutiny 
would break out ? if so, about what time ? 

A. He said very shortly and before our 
arrival at St. Thomas. 

The testimony of Mr. Wales was here 
suspended ; his evidence was read to him, 
and corrected by him. 

The Court then adjourned until to-mor- 
row, Feb. 7, at 10 o'clock. 



U. S. Ship North Carolina, > 
New York, Feb, 7, 1843. J 
The Court met this day, in pursuance of 
adjournment. Present — 

Captain Downes, Captain McKeever, 



Read, 


" Page, 


Bolton, 


" Gwinn, 


Turner, 


« Wyman, 


Sloat, 


Com'dr Ogden, 


Smith, 


" Shubrick, 


Storer, 


Members ; 



Wm. H. Norris, Esq., of Baltimore, Judge 
Advocate, and Commander Alex. Slidell 
Mackenzie, accused. 

The journal of the preceding day was 
read and approved. 

J. W. Wales was then recalled. Com- 
mander Mackenzie putting the foUowing^ 
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^uestiofi, he proceeded in his teatioumy as 
follows — 

Q. Continue your narrative of what you 
know of the mutiny. 

A. I had no further conversation with Mr. 
Spencer at that time ; I was present on deck 
when the irons were put on Mr. Spencer, it 
was at evening quarters. I was called on 
deck, saw the officers all collected on the quar- 
ter-deck, with die exception of the master's 
mate of the forecastle. 1 heard Commander 
Mackenzie say to Mr. Spencer, " He under- 
stood he aspired to the command of that 
vessel, that he did not know how he was to 
accomplish it, unless he rode over the dead 
bodies of all the officers," or words to that 
effect. I understood Mr. Spencer to say, 
" Yes, sir." I was then sent below to at- 
tend to getting up the irons ; the irons were 
put on Mr. Spencer, and he was put on the 
larboard arm chest. That night I observed 
that the crew ajq>eared disaffected, collect- 
ed about the vessel in knots, conversing in 
a low tone ; I could not hear what they were 
talking about. Cromwell slung next to me ; 
he was called on deck to obey some order ; 
he went on deck, muttering curses ; I could 
not understand what he said, or who they 
were to. The next day the crew continued 
more disaffected than ever ; an order had 
to be given two or three times before it was 
executed, and when they did execute it they 
would go growling along as thcmgh they did 
not care whether it was done or not ; they 
went slow. 

I think it was that day that Cromwell and 
Small were confined; 1 think it was the 
27th. I noticed that the disorder among 
the crew was continually increasing, and a 
number of them missed their muster, Me- 
Kinley, Wilson, Green, Nevilles, wnd sev- 
eral others. The excuse they offered for 
missing their muster was, ** that ^y could 
not get along the decks ;" they were congre- 
gated around the stem of the launch ; that 
morning I was officer in charge of the pris* 
imers ; we were holystoning the decks ; I 
noticed those men who had missed their 
muster kept congr^fating round the stem of 
the launch, and kept telking in a secret 
manner. I noticed them making signs to 
the prisoners by putting their hands up to 
their chins ; Cromwell was laying on Ae 
starboard arm chest ; he rose up in his bed. 
I told him if I saw soky more signs passing 
between them, I should put him to death, 



my orders were to that ^eot ; lie lay down 
on his bed. I then weat to the stem of the 
UuBch, found Wilson had a number of snail 
holystones collected there, and was endeav- 
oring to pull a gun handspike from the stem 
of Ae launch ; what his intentions were I 
don*t know. I cocked a pistol, and ordered 
him in the gasgway to draw water. I told 
him if I saw him pulling on the handspike 
1 should blow his brains out ; he then com- 
menced drawing water ; I kept him in the 
gangway drawing water the whole time. 
In the morning 1 commnnicated this matter 
to the commander, and likewise to the 1st 
lieutenant. They were watched so dose 
that the nextmoming at breakfast time they 
came aft, and I heard them say to Captain 
Mackenzie '^ something about the business," 
they were then confined in double irons. 
The crew still continued very much dissat- 
isfied, grumbling the whole time, the mas- 
ter-at-arms was sick at the time, and I at- 
tended to his duties, had charge of the birth- 
deck. Their manner was so insulting that 
1 had to bring three or four up for punish- 
ment; the dissatisiaction continued to in- 
crease (this was the 30th I think), and 
continued until the execution took place, 
when 1 noticed a marked change in their 
manner ; those who were the most unruly 
and insolent were the first to run and obey 
an order ; they seemed to anticipate an or- 
der. 

I have frequently heard Mr. Spencer 
speak very dittrespeetfuUy of the command- 
er in the presence of the etew. When an 
order has been given to make or idke in 
sail, I have heard him say that there was 
no necessi^ of making or taking in sail, and 
that the commander gave the order merely 
to see the crew employed. When we were 
at Mesucado, as we were going ashore in a 
boat, the 3d cutter 1 believe it was, t heaid 
Commiuider Mackenzie observe to Mr. 
Spencer thai he was nor in uniform ; Mr. 
Spencer went over the side muttering. I 
could not understand what it was and after 
we had got some twen^ or thirty yards 
from the brig the commander hailed the 
boat, and aiAed if we had the Aniericaa 
ensign in die boat, Mr. Spencer replied 
<< that we had not got it," and then in a loip/ 
voice remarked, not loud enough for the 
conunander to hear him, " That he be God- 
damned if he was going back for it either, 
the damned old hnmbug go to heM.'' This 
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W9B sfiid «d that ihe boat's crew could heAr 
it ; McKinley was in the boat ; I donH know 
what others ; he continued cursing the com- 
mai^r all the way to the shore. 

About two wedls before the mutiny Was 
made known to me, I was standing forward, 
I heard Mr. Rogers sing out, ** Let go some 
brace ;" Spencer, Cromwell, and Smdl, were 
iBtanding forward at the same time ; they 
were limghing and talking together, it was 
Spencer's watch on deck, Cromwell was 
boatswain's mate of the watch ;: Mr. Rogers 
called two or three times to let go the brace, 
^they paid no attention to it, but kept on 
laughing and talking. Mr. Rogers then 
came forward himself and gave the order. 
Commander Mackenzie was on deck, sitting 
on the loond house ; he sent for Mr. Spencer 
aft ; Mr. Spencer went aft, and when he 
came forward again he was cursing the 
commander. I asked him what was the 
matter ; he said, <' The commander said I 
do not pay attention to my duty, and re- 
quested me in future to pay better attention ; 
God damn him, I should like to catch him 
on that round house some of these dark 
nights and plunge him overboard, it will be 
a pleasing task to me ;" and then muttered 
between his teeth, " Til be God damned if 
I don't do it," or words to that effect. I am 
confident those are the words he used. 

I have heard Cromwell speak disrespect- 
fully of the commander; when getting under 
way from Madeira, Commander Macken- 
zie came forward and desired to know why 
some rigging had not been attended to, and 
tdd Cromwell, as he was chief boatswain's 
mate, he ought to have attended to it. Com- 
mander Mackenzie went afi, and Cromwell 
farther forward. Cromwell said, after he 
had got forward, he did not care a damn 
whether the rigging was attended to or not ; 
he said the commuider was anxious to get 
too much work out of the crew, there was 
no necessity for getting under way that night 
(the night we left MeLdeira), at the same 
time wishing the brig and the cmnmander 
fiutber in hell than they were #m. When 
we left New- York, Cromwell^ treatment 
of the boys was very tyrannical; when 
caUed upon to inflict punishment, he would 
strike them with all his might, as tbmgh he 
was whifming men. 

4 have frequently heard Comnander Mac- 
kenzie reprove him for striking so severely, 
and has gcdcpred him toalq^. I hare heaid 



Cromwell often curse the boys, and the 
commander has called him aft, and censured 
him for so dmng in my presence. After we 
left Madeira, between there and Santa Cruz, 
I noticed a great change in Cromwell's 
treatment to the boys ; he would let them 
pull and haul him about, he would be play- 
ing round the decks with them, he would 
let the boys both small and large curse him, 
and he would take no notice of it. Mr. 
Spencer gave him $15, in money; I saw 
Cromwell give it to the sergeant of marines 
to take care of for him ; he remarked at the 
time, it was a pretty good present. I hare 
noticed Cromwell and Mr. Spencer in close 
conversation at night, and when any oflicer 
has come up, they have separated, and when 
he would leave, they would get together 
again, and talk in a low voice. I could not 
hear what they said ; these meetings would 
take place generally at night when it was 
dark. Mr. Spencer had a way of making 
music with his jaw. I have frequently 
heard him making this music to the men on 
the forecastle ; this music was very pleasing 
to them ; they would ask him to play for 
them for their amusement. 

I was present at the execution of Spen- 
cer, Cromwell, and Small; I saw Com- 
mander Mackenzie talking with Mr. Spen- 
cer ; I did not hear what they said. After 
they had got through talking, arrangements 
were made for the execution. The prison- 
ers were conducted to the gangway, the 
place of execution ; when Mr. Spencer was 
going round by the puinpwell, he asked 
permission of Commander Mackenzie to 
speak with me. It was granted him, and 
he then said to me, « Mr. Wales, I sincerely 
trust that you will forgive me for tampering 
with your fidelity." I told him, ** I did so 
from the bottom of my heart, and hoped 
God would forgive him also." He then 
passed on to the gangway ; at the gangway 
he met Small ; Spencer extended his hand 
to Small, and requested him to forgive him. 
I codd not hear all that Small said, but I 
understood him to say, " How can you ask 
that of me, Mr. Spencer, when you have 
brought n*e to this." Commander Macken- 
zie was standing by, and said to Small, "Do 
not go out of the world with any bad feel*' 
ing at your heart— forgive him." Small 
then replied, " Well, sir, since you rpqueat 
it, I will," at the same time giving Mr. 
Speneer his baad. SdmU then asked leare 
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W address ]iui shifiimies, which wis readi* 
ly granted. He said, '* That he deceri^ 
to die, that his sentence was just and right f 
name oihts remari&s which I eonld not un- 
derstand. Small then took, leave of Lieut. 
G4iiiseyo«rt ; Coounander Mackeime, stand- 
mg hy^ asked him '' What he had against 
him, that he would not shake hands with 
him." Small replied, " Nothing, sir ; but I 
did not think you would shake a poor fel- 
low's hands like mine, and bid him good- 
by." The commander and Small then shoc^ 
hands very cordially ; both I beHeve were 
weemng at the time. 

That is all I recollect at this time. 

Q. Were any of the crew present when 
you heard Spencer threaten that he would 
throw the commander overboard ? if so, who 
were they, or what effect had the language 
of Mr. Spencer upon them ? 

A. Yes, sir; there was Cromwell, Small, 
Wilson, M*Kiiiley, Nevilles, and two or 
three others, whose names I do not remem- 
ber : the effect of the remark seemed very 
{^easing — they smiled ; Mr. Spencer went 
on talking with them. 

Q. What effect had the remarks of Mr. 
Spencer when cursing the commander in 
the boat going ashore at Mesurado upon the 
boat's crew ? 

A, You could see a smile on their faces. 

Q. Do you know anything of Mr. Spen- 
cer^s demeanor to his commander when in 
his presence, or when addressing him ? if 
so, what was it ? 

A. He was very obsequious, and very 
respectful ; he used at times to say how he 
would address him when in the steerage, 
hut his manner when he got on deck was 
different. 

Q. Did, or did not Mr. Spencer pass a 
large portion of his time with the crew ? 
and was he, or was he not unusually inti- 
mate and familiar in his cimduet toward 
them ? 

A, Yes, sir ; he spent a large porticm of 
hts tiioe with them ; he seemed tot keep 
aloof from his brother officers altogether; 
he seemed to take great pleasure in the 
company of the crew. 

Q. Did you, or did you not observe 
with which of the crew he was most inti- 
mate? 

A. Yes, sir ; with Cromwell, Small, 
Wilson, M^Kinley, GolderraaQ) Nevilles, 
M'Kee>andWaUbA9i; ho wai^ very istiiQ»te 



^th Waltham, who was a negro. I have 
seen him set for an hour at a Ume o» the 
l^ns talking with thia negro. GaHia, too, he 
was very intimate with ; he was the oook 
of the steerage, a Maltese ; he used to lend 
Grallia his pipe to smoke. 

Q. When Midshipman Rogers gave the 
order about the brace, which was not obey- 
ed by Mr. Spencer and Cromwell, were 
they near enough to have heard it ? 

A. They were as nigh as I was ; I stood 
right beside them; I heard it perfecUy 
plain. 

Q. At what time of the day were WilsoAy 
M*Kinley, Green, and M*Ke«, ironed ? 

A. It was at evening quarters, about half- 
past nine o'clock, or thereabouts. 

Q. Do' y(Mi know wheth^ M^Kinley, 
Green, and M^Kee, came a(l of their owft 
accord, or were sent for, just before they 
were ironed ? 

A, I heard Browning saying, if they did 
not go aft and make a report of the matter, 
he would. 

Q. Do you know anything of any remaika 
of Cromwell about the commander's fear of 
ejqposing the boys to danger ? 

A, Yes, sir; a short time after we left 
Mesurado, we were struck by a squall, and 
some of the little boys sprung up in the 
rigging to take in sail ; the commander or- 
dered some of the smallest down, told them 
not to go up ; Cromwell remarked that the 
commsmder was too damned afraid of the 
boys, would not suffer them to go into any 
danger. 

Q. What o'clock was it when we got 
under way from Madeim ? 

A, About dark; I don't recollect what 
time exactly. 

Q. Was anything said by Mr. S^P^ncer, 
when he proposed the mutiny to yon, about 
the smalLarms being loaded ? 

A. He said the pistols and muskets were 
loaded. 

Q. Was anything «aid on.tbe same ocoa^ 
sion about the small b(^s ? 

A. Yes, sir ; he s«d the small fry eat a 
large quanthy of iHSOuit, that they were & 
usdess arlicto on board a vessel, and that 
he should make^ way with them. 

Q. Do you know anything of the picture 
of a Img drawn by Mr. Spencer ? 

A* Yes,sir;hedr6woneoBce,andbroi:^ht 
it into the wa^room; I was there ; heard 
the puiis^ get into a disf^to about one of 
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iIm ta98. &b0 had a I^lA flag flying at 
her peak. 

Q, Do ftHjt know amjrthing of Mr. Spen- 
cer's gifing eegars or tobaeco to any of the 
erew ! 

A, Yes, sir ; T hare seen him give tobac- 
co and aegars to a number of them ; I have 
seen him give Cromwell two bunches of 
aegars at a time ; I have seen him give 
Van Yelsor and Green (apprentices) a ponnd 
of tobacco att a time ; I have seen him give 
tobacco and segars to the smaller boys, say- 
ing, when he gave it to them, that "he 
knew it was contrary to ^e rules of the 
vessel to give it to them, but if the comman- 
der would not let them have it, he would 
accommodate them." 

Q. Do you know of Mr. Spencer giving 
money to any of the crew, other than 
Cromwell ? if so, state it. 

A, Yes, sir, I have seen him give money 
to Small at Santa Cruz — ^two silver pieces 
— I do not know how much ; I have seen 
hiih throw a shilling or sixpence on the 
deck, and let the boys scramble for it. 

Q. What do you know of the conduct and 
subordination of the crew, from the time of 
our departure from New York down to the 
time of execution ? 

A. The conduct of the crew when we 
ieft New York was very good, very good 
discipline indeed. After we left Madeira, 
r noticed they were disorderly, and the dis- 
afllection continued to increase until after 
the execution t 

Q. What were the indications of subor- 
dination which yen observed — were the 
crew respectful and prompt, or were they 
maij and reluctant ? 

A, They were surly and reluctant. 

Q. What portion of the crew were surly, 
insubordinate, backward in performance of 
duty down to the time of the execution ? 
' A. About half or two thirds. 

Q. Do you know of anything that passed 
wlien Cromwell and Small were ironed, 
between the commander and them ? 

A» Cromwell and Small were sitting on 
tliO' trunk when the irons were put on. I 
heard the commander say to Cromwell, 
that " he should take him home, and that he 
should be tried by the laws of his country ; 
if innocent, he could proire himself so, if 
gmlty, he would be punished,'' or words to 
Siat effect. 

Q, Did yoit ^beerve tfce eonufiaader 



spealdiM^ to Small, immediately after he 
luid spocen to Cromwell ? 

A. Yes, sir. 

Q. From your observation of the conduot 
and demeanor of the crew, after the arrest 
of the persons executed, were or were* yoti 
not of the opinion, that, if the execution had 
not taken place, a rescue would have been 
attempted ? 

A. I think they would have attempted a 
rescue. I do not think the vessel could 
have been brought into port by her officers, 
if the exei^ution had not taken place. ' 

Q. What was the tone, the manner, the 
demeanor, the appearance of Commander 
Mackenzie in his intercourse with Mr. 
Spencer, from the time that it was an- 
nounced to him that he was to die until the 
moment of his death ? 

A. While the commander was talking to 
him, I observed the tears trickling down his 
(the commander's) cheeks ; it appeared to 
be a very bard duty for him to perform. 

Q. Was the conduct of Commander Mac- 
ken:de to Mr. Spencer rude or sympa^iizing, 
disdainful or courteous ? 

A. Very courteous, very sympathizing; 
I thought he sympathized with him deeply. 

CROSS-EXAMINED BY THE JUDGE ADVOCATE. 

Q. When did you first suppose it to be 
impossible to continue Spencer, Cromwell, 
and Small, aboard with safety to the vessel ? 

A, The third day after Mr. Spencer was 
confined. 

Q. At what hour of the night of the !^5th 
of November did your conversation with 
Mr. Spencer commence, and how long did 
it last ; how long did it last after SmaH was 
called off? 

A . It commenced a litde after six o'clock ; 
Small was called away at near ei^t o'clock, 
and it lasted nearly an hour after Small left. 

Q. Had you any previous intimacy wi& 
Mr. Spencer? had he made you presents 
of mtmey or anjrthing else ? 

A. He never made me any presents ; I 
was as intimate with him as wi& dny of 
the o^er officers ; he would always come 
to me when he wished to draw anything. 

Q. What sort of a man was Small as to 
intellect ? was he a shrewd or a simple man?' 

A, Not very shrewd, not very simple; 
he understood navigation, and h1ad bemi. 
mate of a vessel. 

Q. Ob the ntghl df die 35ih ef Noren- 
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ber, at seven o'clock in the evening, were 
you in the steerage, and did you there see 
Spencer writing in a strange alphabet on a 
piece of paper, and did you hear him tell 
Midshipman Tillotson that he (Spencer) 
would not have any one to see his writing 
for the world ? 

A. No, sir. 

Q. Have you told all the conversation 
that passed between Small, Spencer, and 
yourself, on the night of 25th November ? 

A. All that I recollect of. 

Q. Have you any reason to believe that 
Spencer had not on that night, for the first 
time, broached to Small apy scheme of the 
kind you have described, as well as to 
yourself ? 

A. I believed he had broached it before 
to him ; I judged so from Small's actions 
and manner. 

Q. You say that Spencer did not com- 
mence the conversation with any crafty in- 
quiries as to the state of your feelings, as 
to the commander and officers, and to sound 
you as to how you would like the life of a 
pirate ; but you say that he merely adminis- 
tered to you an oath of secresy after asking 
you the catechism as to your courage, and 
at once bluntly told you a formed scheme 
of his own; now, sir, had you never in- 
dulged in any mutinous conversation before ? 

A. No sir ; not with him, nor with any 
one else. 

The Court was cleared to consider the 
admissibility of a question of the Judge 
Advocate : on opening it, it was decided it 
should be changed to the following form : 

Q. Assuming Spencer to have been in 
jest, what would have been your predica- 
ment, Mr. Wales, had Small, when called 
off from the conversation, divulged what 
was going on on the booms to an officer ? 

A. I don't know what it would have 
been. 

Q. You have spoken of a written scheme 
Mr. Spencer had; did you see it ? can you 
produce it ? 

A. I did not see it that night ; Mr. Spen- 
cer told me he had a plan of his plot and 
the stations of his men in his neck-hand- 
kerchief. I saw it taken out of his locker 
subsequently. 

Q. You say you did not see it that night, 
but afterward saw it taken out of his loc- 
ker ; now, how do you know that the one 
taken out of bis locker was the one in the 
3 



neck-handkerchief on the night of the 25tli 
of November? 

A, To the best of my knowledge and' 
belief it is. 

Q. Did you see it on the night of the 
25th November ? and if you did not, bow 
can you have any knowledge or belief oa 
the subject ? 

A, From what Mr. Spencer said of his 
having such a paper and promising to show 
it to me on the morrow. 

jk. Did he tell you that the one he would 
show you was in his locker ? 

A, No, sir. 

Q. Have you any other reason, then, for 
believing the one in the handkerchief to 
have been the same afterward taken from 
the locker, except the fact that Spencer told 
you he had a plan with the names and sta- 
tions of his accomplices set down ? 

A. I have no other reason for believing so, 

Q. If your name bad been found on any 
scheme of Spencer's, put there before hia 
conversation with you on the night of the 
25th of November, how would you account 
for it ? 

A. It would have been put down without 
my knowledge. 

Q. Did he tell you your name was put 
down in that place 1 

A. No, sir, he did not. 

Q. You say Mr. Spencer told you he had 
a plan in which all the men were stationed 
and assorted for their mutinous duties, and 
you say that he stated his associates were 
about twenty; had you been in any such 
association with him before that evening ! 

A. No, sir. 

Q. What was. the complement or force 
of the Somers? 

A, One hundred and twenty, all told, 
officers and all, two thirds boys^ 

Q. You say, that, with a view to pene* 
trate deeper his designs, you told him you 
liked the plans, and you agreed betweea 
you that another interview should occur on 
the morrow ; did you so express yourself as 
to seem to gpt his confidence I 

A. Yes, sir. 

Q. Did he tell you the names of any of 
these your future associates, and of whom 
you were to be third officer ? did you ask 
him for their names ? . . 

A. No, sir. 

Q. Did you tell him he was taking a 
large job on hand with twenty men ? 
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' ^. I did ttot. 

Q. When Mr. Spencer told you he in- 
tended to make a scuffle some night when 
he had the mid-watch, run with his asso- 
ciates to the main-mast, call Mr. Rogers, 
atid throw him overboard, did you tell him 
that it would be likely to rouse the men, 
and prevent him from going on with his 
plan — which he told you was to open the 
arm chest and distribute them to the men, 
^nd station the men at the hatches, uid 
proceied in person to the cabin to murwBr 
the commander, and the officers in the ward- 
room and steerage, and of slewing the two 
after guns round so as to rake the deck, 
and to call tip the crew, to select those to 
be "dirown overboard — considering he had but 
twenty associates, in a crew of one hundred 
and twenty men and boys ? 

Ohjection having been made by the ac- 
cused to this question, the Court was cleared. 

On opening it Commander MackenSsie 
ivas informed that the question should go 
ctti the record and that any objection he had 
to make should be received to-morrow. 

The testimony of J. W. Wales was here 
suspended, his evidence was then read to 
him and corrected by him. 

The Court then adjourned until to-mor- 
igw, Feb. 8, at 10 o'clock, A.M. 



U. S. Ship North Carolina, > 
New York, Feb. 8, 1843. J 
The Court met this day in pursuance of 
mofumment. Present — 

Captain Downes, Captain McKcever, 



Read, 


" Page, 


Bolton, 


" Gwinn, 


Turner, 


" Wyman, 


Sloat, 


Com'dr Ogden, 


Smith, 


" Shubrick, 


Storer, 


Members ; 



W. H. Norris, Esq., of Baltimore, Judge 
Advocate, and Commander Alex. Slidell 
Mackenzie, accused. The journal of the 
preceding day was read and approved. 

Commander Mackenzie submitted the fol- 
Ipwing^f aper, which was read by his coun- 
sel: — 

** The counsel for the accused respectfully 
states to the Court that the following ques- 
tioif Was yesterday offered by the Judge 
iWvoeate to the witness J. W. Wales, on 
Ms cross examination : * When Mr. Spen- 
cer told you he intended to make a scuffle 



*; 

^■^ 



some night when he had the mid-watch, 
run with his associates to the main mast, 
call Mr. Rogers and throw him overboard, 
did you tell him that it would be likely to 
arouse the men and prevent him from going 
on with his plan — which he told you was to 
open the arm-chest and distribute them to 
the men, and to station men at the hatches, 
and proceed in person to the cabin and 
murder the commander, and the officers in 
the wardroom and steerage, and slewing the 
two after guns tiroimd so as to rake the 
deck, to call up the crew, to select those to 
be thrown overboard — considering he had 
but twenty associates, in a crew of one 
hundred and twenty men and boys V 

" To this question the counsel for the ac- 
cused objected, and in compliance with the 
expressed wishes of the court, he now re- 
news his protest against its admission in a 
form that may entitle his objections to be 
placed on the records of the court. 

" The counsel protests against the admis- 
sion of this question on the following grounds r 
It is a question merely in form, but in reality 
and intent an argument, brief it is true, but 
doubtless to be followed by others of a simi- 
lar tenor. Its real design is not consistent 
with any purpose for which a cross-exam- 
ination is allowed. Its object is not to eli- 
cit any fieict material to the case, but to pre- 
judice the defence of the accused, and to 
entrap the witness, and finally, under the 
precedent of its admission, should the ques- 
tion be received, the discretion of the judge 
advocate in the cross-examination of wit- 
nesses will be unlimited. 

*' The counsel for the accused is fully aware 
that a great latitude is albwed in the cross- 
examination of witnesses, and he has no 
disposition to abridge, on the present occa- 
sion, the exercise of this privileged free- 
dom ; but the freedom of cross-examination 
has certain limits ; it is subject to certain 
rules, and the observance of these rules is 
indispensable to prevent a jwriVilege that,, 
duly restrained, is invaluable from being 
converted by its abuse into a dangerous 
license. 

" The interests of truth and justice require 
that counsel on the cross-examination of 
witnesses should be released from many of 
the rules of evidence, but the same interests 
equally require that some rules should be 
rigidly enforced. Thus, a counsel is not 
permitted, in cross-examining a witness, to 
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aMBUBie that facts have been proved, of which 
no evidence has been giv^n, or to impute to 
the witness language and expressions that 
he had never used : such questions the law 
condemns, as insidious and ensnaring ; their 
dbject is to entrap the witness into the ad- 
mission of a fact which, had it been made 
the subject of direct inquiry, would certainly 
have been denied — their object is to force 
upon this testimony a construction he never 
intended it should bear. But these are not 
the only restrictions to which a cross-exam- 
ination is liable : there is another limitation, 
arising from the very nature of the subject. 
There are certain purposes for which a 
cross-examination is allowed, and with these 
its legitimate object, every question that is 
put to the witness must be consistent. The 
<Mily legitimate object of a question on such 
an examination is eiUier to obtain testimony 
of additional facts, or to obtain an answer 
thai may discredit the witness. If a ques- 
tion neither seeks informaticm from a wit- 
ness, nor seeks to discredit him, it must be 
wheUy irrelevant, and may be liable to a 
much graver charge than that of mere irrele- 
vancy. A counsel has no right, under pre- 
text oi examining a witness, to insinuate 
his own views of the merits and justice of 
a case ; he has no right, at the outset of an 
investigation, to prejudice or attempt to pre- 
judice the minds of the court and of the 
poblic by an indirect argument^ to which, 
from its very form, the accused has no op- 
pCHtunity of immediate reply, no opportunity 
of refdying until the close of a protracted 
trial, when the impression made may have 
been indelible. When such attempts are 
ma^ in a court of civil jurisdiction, they 
are inyanably overruled and rebuked. 

" It is with great and sincere regret that 
I proceed to apply these remarks to the 
question to which I object ; In^ I am com- 
pelled to ask, is it the object of the question 
either to obtain proof of additional facts or 
to discredit the witness, and am compelled 
to answer, neither. Does the judge advo- 
'cate expect to f»rove that the witness held 
the conversation with Mr, Spencer that the 
question states ? that he remonstrated with 
biiB (Mr. Spencer) on the absurdity of the 
plan and the impossibli|{y of its execution ? 
No, cectainly not. The judge advocate 
knows that no such a r^ply will be given, 
ibr the witness has drc^y sworn that, (kr 
from resu&mwiiskg widi Mr. Spencer, he 



assented to the plan, and nearly agreed to 
share in its execution. An affirmative reply 
is not expected ; it is known that it will not 
be given, and consequently the question is 
not put for information. The judge advo- 
cate knows that the only reply that can 6r 
will be given is a direct negative ; and what 
is the effect of that negative ? To discredit 
the witness ? If so, he is already past re- 
demption discredited ; he has already nega- 
tii^ the question ; he has sworn in the 
m^t positive manner that he held no such 
conversation with Mr. Spencer as the ques^ 
tion calls him to relate ; he has sworn that 
he believed the plan of Mr. Spencer to be 
serious, and its execution not nfferely possi- 
ble but probable. With a view to the dis- 
credit of the witness, if the supposed im- 
probability of the plan, or of his own story, 
can discredit him, the question is utterly and 
manifestly useless. If the object, then, of 
the question is neither information nor im- 
peachment of the witness, what is its true 
character ? It is a brief argument, designed 
to show that the plan of a mutiny, as related 
by the witness, was so absurd and imprac- 
ticable, that either it was not senou^y en- 
tertained by Mr. Spencer, or was not com- 
municated by him to Wales. It is not a 
question to the witness ; the pretext crua^' 
bles at the touch. It is an insidious and 
most irregular comment on the tesHmony 
that the witness had before given. As an 
argument, the question is exceedingly harm- 
less, but as a precedent it is signmant and 
dangerous. Should it be said thai the ob- 
ject of the question is to ascertain wHether 
the witness himself believed that the exe- 
cution of the plan was possible, let it be 
divested of a f<Nrm th^ conceals its purpose 
and renders it a trap to the witness ; strike 
out the argument and the verbiage, aad nut 
the question in plain words, whether he oe- 
lieved the plan could be executed, and why 
he believed so ? If the object of the ques* 
tion be legitimate, that is its honest form. 

" Finally, if the court receive the ques- 
tion in its present form, the desire so plainfy* 
expressed by the Judge advocate at the cchU^ 
mencement of this trial, of being wholly re- 
leased from the rules of evidence, will be 
fully accomplished, there will be no limits 
to his discretion — no question that tmn be 
rejected as improper. 

" If a portion of an argument may be 
{uresemed in a ^estion, why not an entire 
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argument, embracing an examination of the 
whole case, endeavoring to show that none 
of the persons accused were guilty, or if 
guilty, that their execution was unneces- 
sary; nothing would be more easy than to, 
suggest the form of a question in which the 
whole argument might be incorporated. 

" That such an attempt will be made, is 
not apprehended : the design would be too 
pdpable — the attack upon the patience of 
the court too violent. But an elaborate^r- 
gument may be easily divided inlto a series 
of artful insinuations, suppositions, and sur- 
mises, in the form of questions, arfd thus in- 
sidiously disguised, may produce a false 
and mischiefVous impression, that, if exhib- 
ited in its proper shape, it could never have 
effected. Two such questions have already 
been offered : how many more are in the 
possession of the judge advocate, or in the 
process of preparation for future use, is yet 
unknown. 

I "It will not be supposed by a single 
member of this court, that the accused or 
Ms counsel desire that his conduct should 
be shielded from the most rigid scrutiny. 
That scrutiny he has sought and demanded, 
but he demands also that it be conducted in 
an open, honorable, and legal manner. In 
iiy^uiring this, he feels that he is acting, not 
merely in defence of his own rights, but of 
the rights of every brother officer who, from 
misfortune, accident, or malice, maybe placed 
in a situation similar to his own. 

" J. W. DUER." 

The court was then cleared. 

The objections of the counsel of the ac- 
cused being read, the court was cleared for 
consideration. Updijbi the opening of the 
court, the judge advocate announced that 
thei court had decided that the paper of the 
accused be put on record, and that the ques- 
tion should not be put in its existing form. 
Whereupon the judge advocate r^ad uib 
opinion, given in behalf of the admissibility 
of the question, and desired it should be 
made a matter of record, which the court 
allowed. 

" The judge advocate was of opinion that 
the question was entirely legal, he having 
BO right to assume the truthfulness of the 
tfltness in his present statement, and being 
at liberty to recall, by an enumeration to the 
tritness all the difficulty of the scheme, the 
unlikelihood either that Spencer told him 



the details at all, or that conversation en- 
sued between theln which would show that 
the organization was incomplete, and that 
the mutiny, if existing at all, was stated as 
not intended to take place until such further 
acquisition of accomplices might be made 
as would enable the scheme to be possible ; 
for the witness has sworn that the mutiny 
was to break out before the arrival at St. 
Thomas, and of c'ourse it is highly impor- 
tant to ascertain whether the mutiny was 
immature or not. 

" Besides, the court can not know but 
that a witness may be called to prove the 
very conversation- inquired of did take place ; 
and the non-existence, in point of fact, of 
any such witness can not effect Jthe validity 
of the question on principle ; and conceiving 
that an entire right would exist to ask the 
question generally, whether the witness 
explained to Spencer that the mutiny was 
not practicable, it is optional with the judge 
advocate to enumerate the circumstances 
of difficulty in his question : he may have 
good reasons for preferring one course to 
the other. 

" William H. Norris, 

^^ Judge Advocated" 

J. W. Wales recalled. 

The judge advocate then put the foUaw- 
ing 4ue8tion : 

Q. Charge your memory jMirticularly, and 
say, have you or have you not had farther 
conversation with Mr. Spencer than what 
you have stated on the subject of the pre- 
sumed or apprehended mutiny, and whether 
you discouraged the attempt or not, or pre- 
sented to his mind any impracticability of 
executing the plan; the insufficiency of 
numbers ; or any other, if any, and what 
difficulties ? 

A, No, sir. 

Q. How many persons would regularly 
bt; oil diity at mid- watch? and how are they 
selected from the crew, so many out of one 
division, and so many out of another ? ex- 
plain the discipline of the brig as to tkat 
particular. 

^. I don't know much about it, I am no 
sailor ; I should judge about half of the 
ship's company. 

Q. Did Mr. Spencer give you any expla- 
nation how he was to contrive to .get his 
twenty men to be o« deck at mid-watch, so 
as not to expose 4hem to the resistance and 
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outcries of such others as were on duty, 
not in the scheme ? 

A, He told me he w^s leagued witM 
twenty men, he did not specify who. 

Q. When did you first swear that Mr, 
Spencer told you the mutiny " was to break 
out shortly before your arrival at St. 
Thomas ?" 

A, At the examination of officers and 
men by the officers, I forget what day ; I 
think it was on the 30th November. 

Q. Did you hear him offisr to make Mid- 
shipman Rogers a bet, before the 25th No- 
vember, that the Somers would be in St. 
Thomas in eight days ? 

A, No, sir. 
^ Q. You say Mr. Spencer told you the 

mutiny was to break out at mid- watch ; he 
would call Mr. Rogers, the officer of the 
deck, and throw him overboard : you fur- 
ther say that on the night of the 25th No- 
Tember, when Small was called off, that 
Mr. Spencer told him that he (Mr. Spencer) 
had the mid-watch that night, when he 
would continue the conversation with Small : 
when next after that night, in the regular 
course of duty, would Mr. Spencer have 
been on the mid-watch with Mr. Rogers as 
officer of the deck ? 

A. I don't know ; I know nothing about 
the watches; I had nothing to do with 
them. 

Q. You have sworn that at the close of 
die conversation on the night of 25th No- 
Tember, you and Mr. Spencer agreed to 
have another interview on the morrow, 
when he would show yon a plan he had 
drawn up; did you not swear before the 
conncil of officers, that he said he would 
show you the plan at some future period ? 

^ . I do not recollect swearing that before 
the council of officers ; I might have done 
so, however ; when I left Mr. Spencer on 
the night of the 25th of November, he re- 
marked " that we would have an interview 
on Ae morrow." 

Q. If you did swear before the council 
of officers that Mr. Spencer told you he 
wooid show you his plan at some future 
period, why do you now say he told you he 
would show it to you on the morrow ? 

A. Why, the morrow would be a future 
period from the time 1 held the conversa- 
tion with him. 

Q. Did he not tell you he would have an 
interview with yon tormorrow, but thaf he 



would show you his plan at some future 
period ? 

A. No, sir ; he told me we would have 
an interview, and that he would then show 
me his plan. 

Q. What were the names of the fore-* 
topmen ? 

A. I don't know, the watch and station 
book will show it. 

Q. When Mr. Spencer told Small to be 
sure to see that foretopman, was there any- 
thing to show that it was not with a view 
of ascertaining whether that foretopman 
w(»ild join you in the intended mutiny ? 

A. I don't know ; I suppose they had 
had some conversation before : I inferred 
so from his saying, "See that foretop- 
man." 

Q. I mean to ask, was there anything 
but the merft words to convey the idea of 
a previous understanding with that fore- 
topman ? 

A, Nothing to my knowledge. 

Q. Did you not know at the time of the 
conversation that the brig was not very 
many days off from St. Thomas, taking the 
average chance of weather ? 

A. I did not know how many days off 
we were ; I did not know what kind of 
weather we might have ; we might have 
got in in ten days, and then again not in 
three weeks. 

Q. Did Mr. Spencer tell you what was 
to be your share of duty in the execution 
of the scheme ? 

' A, No, sir, further than promtt||g me the 
situation of third officer — he offered me the 
post of third officer ; he specified nothing 
for me to do in the execution of the scheme. 

Q. Was not the testimony you gave be- 
fore the council Of officers copied off by 
you, and several cwrections made in it 
several days after it was first given ? 

A, It was copied off; I don't recoHect 
about the corrections ; I don't know that I 
copied it off : I don't think I did. 

Q. Did you see and read it some days 
after it was given, and were you not told 
before the execution that you might make 
corrections, if any were needed, in your 
testimony ^ 

A. I saw it, but don't recollect having 
been told I might make corrections. 

Q. Did Mr. Spencer, on the 2^ JIo« 
vember, seek an interview with you t 

A. No, sir; he was engaged with Green, 
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a for0ca9^e mani in the foretqp nearly th« 
whole morning. 

Q. You say that on the aight of the 25th 
N<^Tember, after your conversation with Mr. 
Spencer, as you were trying to get into the 
ward-room to disclose the scheme, he sa- 
luted you with the exclamation, " What the 
devil are you about, cruising around there ?" 
Who were in the steerage with Mr. Spen- 
cer at that time ? 

A, I don't know what midshipman ; Mr. 
Bogers, I think, was there, and all the mid- 
shipmen with the exception of the two on 
duty ; they were turned in and the lights 

jOUt. 

Q. Did you swear to this exclamation 
-before the council of officers? when did 
you first tell it, and to whom ? 

A, I don't recollect whether I swore it 
or not ; I don't recdlect whelfeer I told it 
^r not. 

Q. Did you tell it to any one before the 
execution, and to whom ? 

A. I say I don't recollect. 

Q. Was not this exclamation a strong 
circumstance to show you were watched by 
Mr. Spencer ; and, if so, how is it you can't 
recollect whether you told it at all before 
the execution ? 

A, I can't recollect ; I don't know why. 

Q. Can you say whether you told it at 
ifL to Commander Mackenzie or Lieutenant 
Gansevoort before the execution ? 

A, I can't say; I don't recollect. 

Q. You say you told Mr. Spencer you 
liked the 9lan, and waa favorably disposed 
to it ; did you not swesur before the council 
of officers that you did not tell him whether 
you would or would not join him, but rather 
leaned tQ his side ? 

A. I don't recollect; I recollect telling 
Mr- Spencer that I w«s favorably disposed 
toward them. 

$. What did you mean we should under- 
stand by stating the change of manner of 
Cromwell to the boys, in the course of the 
cruise ? 

A. I should judge he meant to bring as 
many over as he possibly could, to get the 
good will of the boys. 

Q. Was it not a part of Mr. Spencer's 
plan to throw the smaller boyis overboard as 
useless consumers of biscuit ? 

^.-That is what he said he would do. 

Q. You say that Cromwell at first was 
tjnrannical and severe to the boys, for which 



Commander Mackenzie reproved him ; th^ 
afterward he seemed to grow fond of tke 
boys and allowed them many jdayfid liber- 
ties : can you undertake to say that this 
change did not flow from the reprimands 
of Commander Mackenzie ? 

. A, I can't say what it flowed from ; 
Commander Mackenzie would never suffer 
the boys to curse a person, and I have heard 
the boys curse Cromwell, and he woM 
never pay any attention to it ; but before 
our arrival at Madeira he would bring them 
up for the most trivial oflences and have 
them punished. 

Q. Was the change of maimer of Crom- 
well to the boys subsequent to the reproofs 
of Commander Mackenzie ? 

A. Yes, sir, it was. 

Q, When did Mr. Spencer giv*e Cromwell 
the $15 ? 

A. Shortly after we left New York; I. 
don't recollect the exact time, but two or 
three days. 

Q. How long were you from New York 
to Madeira ? 

A, Upward of twenty days, I belieye. 

Q. Do you say Cromwell continued se- 
vere to the boys till you left Madeira, and 
that after that the change began ? 

A. I do, sir. 

Q. You say in your /testimony that wh^n 
on the morning of the 26th Nov. you wet^ 
telling Lieut. Gansevoort that the purser 
wished to see him, that Cromwell, Smvfl, 
Wilson, and M'Kinley, gathered round you 
as though anxioui^ to hear your conveiaa- 
tion ; did not you swear befo^re the court oi 
inquiry that you were watched very nar- 
rowly by Mr. Spencer, Cromwell, and §niaU, 
and by Wilson and M^Kinley, and that yon 
saw them talking together as you. passed 
by? 

A. I swore that I did see them, and ipay 
have omitted to swear before the court 4i 
inquiry to this circumstance. 

Q. Did you state this suspicious citemn- 
stance before the council of officers 1 

A. I don't recoUect. 

Q. Did you state it to a^y one befofe the 
execution, and if so to whom ? 

A. I won't be sure, but think I stated it 
to Lieut. Gansevoort before the execution. 

Q. Was CromweB in the mid-watch with 
Mr. Spencer, of the night of the 25th Nov. 
according to the discipline of the brig ? 

1A. I don't know ; I believe he wofif* 
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Q. You have spokeu of tho fHcture of tbe 
brig with a black flag, ia your testimony 
befiMre the court of inquiry ; did you not de- 
scribe it a picture of the brig Somers ? 

A. I don't recollect ; I recollect the brig, 
but do not recollect describing it before the 
court of inquiry. 

Q. In what colors was the brig drawn ? 

A, In lead and ink both. 

Q. Was not the flag colored with the 
same msUerial as the body of the picture 1 

A. No, sir, it was colored with ink. 

Q. Do you know why the picture was 
drawn, and was there any device on the 
flag^ 

A. I can't say ; the flag I believe to be 
plain black. 

Q. You spoke of Mr. Spencer's distribu- 
ting segard and t(^aoco to the smaller boys ; 
what do you mean we should understand by 
this information ? 

A* To furnish them tobacco contrary to 
the rules of the ressel ; the commander had 
given orders they should use none. 

Q. Did you mean to imply that it was 
with a view to get accomphces for a mu- 
tiny ? 

A. I don't know what it was for ; I pre- 
sume it was, but don't know. 

Q. If it was Mr. Spencer's pkn to throw 
the boys overboard, how can you so pre- 
sume ? 

A. I dou't know what it was for. 

Q. Why did you state about Mr. Spen- 
cer's having made a scramble for a sixpence 
or shilling 1 did you regard that as an act of 
solicitation to mutiny or to gain accom- 
phces ? 

A, I said he threw the money on the 
decft for the boys ; I was asked if I had seen 
him give money to others besides Cromwell 
and Small, and made that reply — I don't 
know why he gave it to them. 

Q. Do you know of any reason why Mr. 
Spencer should not have been intimate with 
the ofiicers of the brig Somers ? 

A. No sir, I do not. 

Q. You have spoken of the knots of per- 
sons who would gather about the ship, at 
the arrest of Mr. Spencer and others ; what 
number of persons would form these groups ? 

A, Five or six, someUmes more, not 
more than one group at a time. 

Q. When did Commander Mackenm 
first inform the crew of the projected mu- 
tiny? 



A. I believe after the arrest of CronMrell 
and Small, y 

Q. What was tbe m^ner and appear- 
ance of the crew when ComttoiHier Mac- 
kenzie flrst amuM^nced totkem the projected 
mutiny and its intended consequences ? 

A, I was not bn deck at the time, 

Q. Do you regard it as a mutinous indi- 
cation that such assemblages i^Mttdd occur 
after the arrest and ironing of an office 
and before the cause of it was explain^ to 
the crew ? 

A. I do ; it was in a secret way, and they 
would separate when an officer approached 
them. 

Q. Was Mr. Spencer a favorite with di# 
crew! 

A, Yes, sir, he appeared to be so. 

Q. Do you think it a mutinous indication 
that being ^ crews should gather m knots 
and talk as to the cause of his ecmflnenittar; 
not having had the cause explained, and 
seem dissatisfied ? 

A. I don't see why they should be secret 
about it, and separate when an officer ap* 
preached them, and go to another part of' 
the vessel, and still continue to converse lot 
a low tone of voice. 

Q. Is it the hagt)it of naval seamen^ to 
be heard by officers discussing such .mat* 
ters^? 

A, I don't know. 

Q. Did you have any difficulty with 
Commands Mackenzie at Porto Rieo, and 
what was it ? 

A, \ hada difficulQr, but decline explain^ 
ing it. 

Q. You say y<Mi observed some of the 
crew making signs to Cromwell, upim which 
he raised himself from the arm-chest, and 
you told him if he did not keep his place 
and cease exchanging signs you would ^loot 
him ; what was Cromwell's reply I 

A. He made no reply, but lay down. 

Q. Are not most of the persons whosft 
names you have given as making those 
signs in your presence, the same you stated 
to have gathered around you and Mr. Ganse- 
voort on the 26th Nov. suspicious of you 
and anxious to overhear ? 

A, Yes, sir. 

Q. If they were susfHcious of you, how 
came these signals to pass in your pees* 
ence! 

A, They did not think I vras lookmg ai 
them. 
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Q. What did Wilson say when you ob- 
served him drawing at the hand/spike ? 

A, Not a word, he got up and went to 
drawing water. 

Q. If you thought he had any mutinous 
intentions, wlnr did you not report this till 
(next morning f * 

A. I did report it that morning, not only 
to Cmnmander Mackenzie, but also to Lieut. 
Oanseyoort, as soon as I could leave the 
ded^ I was in charge of the prisoners that 
morning; it occurred about half-past four 
o'clock and was reported about eight. 

Q. On the evening of the 27th, when 
Commander Mackenzie told Cromwell that 
he should be taken to the United States and 
tried, to be acquitted if innocent and pun* 
ished if guilty, what was Cromwell's reply? 

A. He made no reply that I heard. 

Q. At the time that ComAnder Mac- 
kenzie was so stating to Cromwell, was Mr. 
Spencer near enough by his position to have 
overheard it? 

A. Mr. Spencer was on the larboard arm- 
ehest, and this conversation took place on 
the starboard side of the quarter-deck, amid- 
ships of the trunk, I should think it was 
near enough to hear. 

Q. Do you know wh^^n he or Mr. Spen- 
cer were first afterward told there was no 
intention to take them to the United States ? 

A, I don't know that they were told so. 

Q, At the time Commander Mackenzie 
was making this declaration to Cromwell 
had he been informed that the mutiny was 
to bibak out bef<»re the arrival of the brig at 
St. Thomas ? 

A, I don't know, I believe he was. 

Q. How long have you been in the ser- 
moel 

A, About eight months. 

Q. Did you not hear Mr. Spencer tell 
Commander Mackenzie that his conversa- 
tion with you was in jest and that he could 
not remember what he told you ? 

A, Noj sir. 

BV THE COURT. 

Q. Qtd-^ttier of the prisoners make any 
defencf of their conduct, or ask pardon, or 
make any promises of amendment ? 

A, No, sir ; Small said, when about to be 
exec\ited, that his sentence was just, that he 
4eserved to die. 

Q. Did Commander Mackenzie exhibit 



in any respect at any time, malicious feel- 
ing toward the prisoners ? 

A, No, sir, he was very kind and did all 
he could for their comfort. 

Q. Did Commander Mackenzie in any 
way taunt Mr. Spencer ? 

A, No, sir, he did not, while he was 
holding the conversation with Mr. Spencer 
at the af m-chest. He (the commander) was 
weeping. 

Q.- Were you ever on board of a man-of- 
war before ? - 

A, Never to sea in one ; I have been on 
board of the Ontario for a month. 

The testimony of J. W. Wales was here 
suspended ; his evidence was read to him 
and corrected by him. 

The Court then adjourned until to-mor- 
row, Thursday, Feb. 9, at 10 o'dlock. 



U. S. Ship North Carolina, > 
New York, Feb, 9, 1843. J 
The Court met this day in pursuance of 
adjournment. Present — 

Captain Downes, Captain McKeever, 
« Read, " Page, 

" Bolton, " Gwinn, 

" Tumef, " Wyman, 

" " Sloat, Com'drOgden, 

" Smith, " Shubrick, 

" Storer, Members ; 

W. H. Norris, Esq., of Baltimore, Judge 
Advocate, and Commander Alexander Sli- 
dell Mackenzie, accused. 

The journal of the preceding day was 
read and approved. 
J. W. Wales recalled. 

BY THE JUDGE ADVOCATE. * 

Q. When did you first tell Mr. Spencer's 
plan as to the taking and use of the femalos 
from the vessels he should capture ? 

A. I believe I told it before the exami- 
nation of the council of officers ; I think I 
did ; I won't be sure. 

Q. If you did not tell it then, did you tell 
it to any one before the execution, and to 
whom? 

A. I think I told it to Mr. Gansevoort ; I 
think I told it then ; I won't be sure. 

Q. You say at the time of Commander 
Mackenzie's ciwversaticm with Cromwell 
at the time of his arrest, you believe Com- 
mander Mackenzie knew that the mutiny 
was to break out before the arrival at St. 
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Thomas ? What were your reasons for this 
belief? 

A. I don't know that Commander Mac- 
kenzie did know it. 

BY TftE COURT. 

Q. What was the deportment of llloci«w 
at large at the moment antecedent to the 
execution ? ^ 

A. Unruly, disorderly ; but I noticed some 
of them disorderly and manifested dissatis- 
faction. 

' Q. Had you never any idea that a muti- 
ny was intended before your conversation 
with Midshipman Spencer on the booms ? 
^ A. No, sir ; never. 

Q. Did, or did not the surly and reluc- 
tant conduct of the half or two thirds of 
crew embrace the younger porUon of the 
crew? 

A, No, sir; it was the older portion of the 
crew, the larger boys. 

Q: You say, when you were in charge 
of the prisoners on the arm-chest, Wilson 
took hold of a handspike near the launch ; 
please to state the distance between the 
arm-chest and the launch, and where were 
the officer of the deck and midshipman of 
the watch then ? 

A. The officer of the deck was by the 
wheel; the midshipman of the watch was 
by the forward Jacob's ladder. I was on 
the starboard side of the quarter-deck about 
midships of the trunk, and Wilson was on 
the larboard side of the stem of the launch, 
the distance forty feet, more or less. 

Q. Did yon ever, at any time before the 
execution, communicate the disrespectful 
language you heard Mr. Spencer and Crom- 
well use toward Commander Mackenzie to 
diat <^cer ? 

A. Yes, sir; I did at the council of offi- 
cers make it known. 

Q. Did you observe Mr. Spencer en- 
deavoring to get a boarding-axe from the 
rack afler he was confined ? 

A, Yes, sir ; I saw him endeavoring to 
use it ; be sat by the arm-chest, and near 
the arm-chest was the battle-axe mck, 
which contained battle-axes. I noticed Mr. 
Spencer one day taking it out and working 
it in his hands, to see how he could work 
the axe with his irons on ; I reported this 
circumstance to Mr. Gansevoort, and he re^ 
ported it to the commander. The battle- 
axes were then locked up in the arm-chett. 



Q. What were your orders when put in 
charge of the prisoners ? 

A, If they attempted to get away, or any 
attempt to rescue was made, to shoot the 
prisoners down first. 

Q. Did Cromvell raise up in his bed in 
consequence of the men putting their handa 
to their chins ? and did he make any sign 
in return ? 

A, He rose up in his bed, and he was 
looking at them as though he knew what? 
they were about. 

Q. During your examination before tho 
board of officers relative to the mutiny, were 
either Mr. Spencer, Samuel Cromwell, or 
Elisha Small, present ? 

A, No, sir. 

Q. Was Mr. Spencer still awake on your 
going the second time to the steerage ? 

A. Yes, flit ; lifted up his head a second 
time. 

Q. When you issued an unusual quantity 
of tobacco and segars to Mr. Spencer, and* 
he distributed them among the boys, kn6w- 
ing it to be contrary to the regulations^ did 
you report it tp your superior officer ? 

A. I issued to Mr. Spencer a large quan- 
tity of tobacco and segars, but did not report 
the fact. <^ 

Q. Was the examination held in the 
wardroom, and were the officers, during 
the examination before the board (except 
the one examined), on deck ? 

A. The examination was held in the 
wardroom; the commander was on deck 
the whole time ; so also were the two acting 
midshipmen and myself a good portion of 
the time. I don't know tLat any of the 
commissioned officers, or either of the three 
midshipmen, left the wardroom during tho 
sitting of the council. Mr. Perry, the cap- 
tain's clerk, and the petty officers of the 
watch, were on deck also. 

Q. What was the behavior of the crew 
pending the examination ? 

A, I noticed them still disorderly ; had 
to give an order two or three times before 
they would obey it ; unruly. 

BT THE JUDGE ADVOCan. 

Q. Did you report the incident of Wil- 
son and the handspike to the officer of the 
deck or the midshipman who was at the 
forward Jacob's ladder ? 

A, I think I did ; I don't recollect vtho 
was officer of the deck, or midshipman 
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Q. Were not the batde-axes within a foot 
of the arni*chest ? 

A, Rather over a foot; I should think 
about two feet. 

Q. What had Mr. Spencer to engage 
himself about to pass time while in confine- 
inent ? had he books ? and how did he pass 
his time ? 

A, He had books if he wanted them; 
there were orders to let him have whatever 
books he wished to read, but he passed his 
time sitting down by the arm-chest. 

BT COMMANDER MACKENZIE. 

Q. Was, or was not the difficulty that 
had occurred between Commander Macken* 
2ie and yourself generally known (m board 
of the Somers previous to the discovery of 
the mutiny ? 

A, Yes, sir ; it was. m- 

Q. Do you, or do you not know whether 
the change of conduct of Cromwdl toward 
the boys, from severity to indulgence, was 
in consequence of the reprimand of the 
commander? or can you say whether the 
change immediately followed such repri- 
mand? 

A. I don't think the change was occa- 
sioned by the reprimaf d of the comman- 
der ; it did not immediately foUow the repri- 
mand. 

Q. Do you linow anything of Cromwell 
and Small having been in slavers ? 

Objection having been made to this ques- 
tion by the judge advocate, the court was 
^learedf and on opening it, Commander 
Mackenzie w^as informed that this question 
should go OH record, but could not be an- 
swered by the witness. Commander Mac- 
kenzie then submitted the following state- 
ment of facts : 

" The accused offers to prove, that both 
Cromwell and Small, by their own admis- 
sion to several witnesses, had served in 
slavers ; that Cromwell had been captured 
in a slaver and confined in the Moro castle, 
and that these facts were generally known 
on board the Somers ; and further requests 
that, if this. Evidence be not allowed, this 
offer QHiy be placed on the records of the 
court. 

*' Very respectfully, your most obedient, 
**Alex'r Slidell Mackenzie." 

Q. The judge advocate has asked you if 
Mr. Spencer t4^ you in your interview with 



him on the booms, that your niime was oft 
the list from the time of your interview, ia 
which, as you testify, you led Mr. Spencer 
to believe you approved his plan and would 
join in the mutiny ; did, or did not a sufficient 
period elapse for him to* have inserted your 
name 0n the list previous to the arrest of 
Mr. Spencer and the discovery of the list I 

A, Yes, sir ; a sufficient time did elapse ; 
he had nearly twenty-four hours to put it 
down. 

Q. Where was Cromwell when Mr. Spea- 
cer asked to be permitted to see you? State 
what was the position of Mr. Spenoer and 
Cromwell with regard to each other ? 

A. Cromwell and Mr. Speneer were pro- 
ceeding to the place of executiim; tiiey 
were b^th on the larboard side of the qnar« 
ter^eck, near the forward part of the trui^ ; 
Cromwell was a little ahead ; Conmiander 
Mackenzie ordered Cromwell to stop ari 
let Mr. Spencer pass first; Mr. fencer 
passed by, so as to touch Cromwell, when 
Mr. Spencer told Commander Mackenzie 
he desired to speak to me ; I think thoy 
touched each other when Mr. Spenoer ad- 
dressed me. 

Q. Did Mr. Spencer say anything at this 
time about the innocence of Qromwell ? 

A, Not a word. 

Q. Did Cromwell a]^eal to Mr. Spenoer 
to attest his innocence ? 

A, No, sir. 

BY THE COURT. 

Q. Was not the conduct of Mr. Spencer 
generally wayward or eccentric, ox other- 
wise ? 

A, I don't know, sir; I noticed some* 
tinoes he was rather singular, dull, stupid ! 

Q. Did, or did not any sense of danger 
cross your mind« while so many officers 
were below deck in council ? 

A. Yes, sir, it did; at dark the Com- 
mander ordered them upon deck ; he was 
apprehensive of danger. 

BY THE JUDGE ADVOCATE. 

Q. What was the treatment of Comman- 
der Mackenzie to his crew, humane or oth* 
erwise ? did he or not inflict tmusual or un- 
necessary punishment ? 

A. The treatment of the crew was very 
humane ; I have frequently seen him send 
dishes ixom his own table to the sick; I 
have known him give fruit fiom his own 
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^▼Ate slorM to the crew. I nev«r saw an 
iaaUnce of unjust punishment since I have 
been on board the brig, and I have been on 
board of her ever since she has been in 
commission. 

BY THE CO0RT. 

Q. How long were the officers in coun- 
cU? 

A. One day and part of another ; it was 
the 30th November and the 1st of Decem- 
ber ; they sat ten hours one day and three or 
four the next, making in all thirteen or four- 
teen hours. 

Q. During that time what duty was car- 
ried on on deck ? 

A. The vessel was in the trade winds, 
not much doing. 

Q. How was the brig sailing ? 

A. I think she had studding sails ; she 
lias nearly before the wind. 

Q. Did you ever hear Commander Mac- 
kenzie urge upon his crew the propriety of 
cMTect conduct, as a statement of every 
punishment must be sent to the Navy De- 
partment ? 

A. Yes, sir ; every time he inflicted pun- 
ishment he talked of it. 

BY COMMANDER MACKENZIE. 

Q, During the time that the officers were 
deliberating in council, do you, or do you 
not recollect whether the watch on ^ck 
was employed in squaring the rattling? of 
the rigging, or scraping the tops and masts ? 

A. I don't recollect. 

BY THE COURT. 

Q. Was, or was not any particular pre- 
eaution taken against those persons on deck 
supposed to b^ disaffected, while the offi- 
cers were in council below ? 

A. We kept a strict watch on them, kept 
a good lookout on them; the officers on 
deck were armed ; so also wore the petty 
officers. 

The testimony of J. W. Wales was here 
closed. His evidence was then read to 
him, and corrected by him. 

William Neville was then called, and 
being duly sworn by the president of the 
court, testified as follows : 

SXAKINED BY COMMANDER MACKENZIE. 

Q. Were you on board the Somers on her 
last cruise ? 
A. Yes, sir. 



Q. Do you know anything of a private 
interview between Mr. Wides and Mr. 
Spencer 1 If so, state when the same took 
pUce. 

A. I saw them on the booms the night 
before Mr. Spencer was arrested ; I don't 
know the hour ; it was evening, in the first 
dog-watch, I think. 

Q. How long did they converse together, 
and was their conversation in a low voice ? 

A. I think they were there very nearly 
two hours ; I could not hear what they said. 

Q. While Mr. Spencer and Mr. Wales 
were conversing, did you see Small ap- 
proach ? If so, what took place ? Did any 
conversation take place between Mr. Spen- 
cer and Small ? 

A. Son^onecamepasCthebittBasIwas 
going below, but I could not say who it was-; 
he stopped f whether he ctniversed or not, 
don't know. 

BY THE COURT. 

Q. What is your age, what your rate, 
and where were you stationed on board the 
Somers ? 

A* My age is 19; I rate on boafd the 
Somers as an ordinary seaman ; I am sta- 
tioned in the foretop. 

» Q. You have said that you saw Mr. 
Spencer and JVfr. Wales in conversation 
on the booms, on the evening before Mr. 
Spencer was arrested, and that ypu think it 
was in the first dog-watch. Do you or 
not recollect whether it was before or after 
dark? 

A. 'Twas not dark. 

BY THE JUDOE ADVOCATE. 

Q. Were you in the finretop on the day 
of Mr. Spencer's arrest t 

A* Yes sir; I had been in the foretop 
three or four times in the course of the 
day ; don't know how much time I spent 
there. 

BY THE COURT. 

Q. Was It your watch on deck when the 
conversation between Mr. Spencer and Mr. 
Wales took place, and when did your watch 
expire ? 

A. I think it was my watch on deck ; I 
am not certain whether my watch expired 
at six or eight o'clock. 

Q. If it was not dark, why could you not 
recognise the man who came up and jdned 
Mr. Spencer and Wales ? 
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A, I didn't take no notice ; I was going 
below ; could not be certain whether it was 
a man or boy. 

Q. How far were you from Spencer when 
he was convershig with Wales ? 

A, ^bout five foot. 

BY THE JUDGE ABVOCATE. 

Q. Did you come up again, and when, 
from below ? 

A. Yes, sir, I came up in a few minutes 
from below ; not more than three minutes. 

Q. Were Wales and Spencer still in 
conversation on the booms ? 

A- I don't know ; I went on the iarboard 
side. 

Q. How long was it before you came 
round to the side where you might have 
commanded a view of them ? 

A. I don't know that I came found on the 
starboard side again before the watch went 
below. 

Q. When did you next see Mr. Spencer 
or Mr. Wales ? 

A. Next morning. 

Q. Was Mr. Spencer in the'foretop when 
you went up, on the day of his arrest ? 

A, I don't know ; I have seen him in the 
foretop. 

Q. Do you remember how Mr. Spcncef 
was employed the day of his arrest? 

A. No, sir. 

Q. Are you intimate with Mr. Wales ? 

A. No, sir, 

BT THE COURT. 

Q. Do you recollect seeing Green, a fore- 
castle man, in the foretop on the day of Mr. 
Spencer's arrest ? 

A. I have seen him in the foretop more 
than one day, pricking India ink into Mr. 
Spencer's arm ; I do not recollect that he 
was there that day. 

Q, Had you any knowledge of the in- 
tended mutiny before the arrest of Mr. 
Spencer ? 

A. No, sir. 

The testimony of William Neville was 
here closed. His evidence was then read 
to him and corrected by him. 

Henry Strummels was then called, and 
being duly sworn by the president of the 
court, testified as follows : 

EXAMINED BY COMMANDER MACXENSIS. 

Q. Were you on board the Somers in her 
late cruise ? 



A. Yes, sir ; I am first class boy ; I am 
fifteen years of age, stationed in the foretop. 

Q. Do you know anjrthing of a private 
interview between Mr. Wales and Mr. Spen- 
cer ? If so, state when the same took place, 
and all the circumstances you observed. 

A. *Twas on the night before Mr. Spen- 
cer was arrested ; I saw Mr. Spencer and 
Mr. W^es on the booms on the starboard 
side forward, over the fore-hatch ; I was 
sitting on the bitts about half an hour ; I did 
not observe them up there till I came off the 
bitts ; the boy Ward M. Gazely was with 
me ; I heard Mr. Spencer call for Small ; 
he said something to Small ; Small turned 
his head around, and seemed kstonished ; I 
could not hear anything they said ; I ob* 
served nothing else. 

BY THE JUDGE ADVOCATE. 

Q. How long did Small continue in con- 
versation with Mr. Wales and Mr. Spencer ! 

A. For ten or fifteen minutes; I s^w 
Small conversing with Mr. Spencer and 
Wales ; I was on the bitts for half an hour ; 
I did not observe any one talking near me, 
but heard some one, and looked up and saw 
them ; it was in the second dog-watch, I 
think. 

Q. Did they get down from the booms 
before you left the deck ? 

A. No, sir. 

Q. When did you next come on dtA ? 

A, At eight o'clock. 

Q. Were they then <m the booms ? 

A, I can't recollect. 

Q. When did you next see Mr. Wales 
after having seen nim with Mr. Spencer ? 

A, I can't recollect seeing him, not till 
next morning. • 

Q. Where were you, and what was yon 
about, when you came upon deck, after 
having seen Mr. Spencer and Mr. Wales 
upon the booms ? 

A, When the watch was called I came 
on deck and answered my muster, and then 
lay down on deck to sleep ; most of the 
crew lay down in the night watches. 

Q. Was you on the bitts afterward that 
evening ? 

A. No, sir. , 

Q. Did you see Neville when Spencer 
called Small. 

A. No, sir, I don't recollect seeing him. 

Q. How far was Mr. Spencer and Wales 
from you? 
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A' About four or five feet across the deck ; 
a little further on account of the height of 
the booms when I went away from them, 
and all the time about five feet off. 

Q. Did you hear them laugh at all ? 

A, No, sir. 

Q. How far was Small from you? 

A. He was about six feet fromjne, and 
a foot from Mr. Spencer^ don't think he 
was whispering in his ear. 

Q. Did you hear Small tell Mr. Spencer 
to speak lower, that little pitchers had. long 
ears, or anything of that kind ? 

A, No, sir. 

Q. Did Small leave before you did ? 

A. Yes, sir. 

Q. Did you he^r Mr. Spencer tell Small 
to speak to that foretop man ? 

A . No, sir. 
*Q. What did Mr. Spencer say to call 
Small to him ? 

A. He called him " Small;" that's all I 
heard ; he said it in a distinct voice. 

Q. Was the conversation with Spencer 
and Small in English ? 

A* I could not hear the language they 
were talking ; they were speaking in a mum- 
bling voice. 

BY THE COURT. 

Q. Was Mr. Spencer's face or back tow- 
ard you when in conversation with Mr. 
Wales and Small ? 

A. His face was toward me. 

Q. Do you or not recollect seeing Mr. 
Spencer in the foretop, conversing with 
Green, the forecastle man, during the fore- 
noon of the day Mr. Spencer was arrested 1 

A. Don't recollect seeing him. 

BY THE JUDGE ADVOCATE. 

Q. Were you much in the top that day ? 

A, Not more than usual ; once or twice 
in each watch, and I had two four-hour 
watches and a dog-watch a day, and would 
stay in the top as long as my duty required ; 
I do not recollect what duty I performed 
that day. 

BY THE COURT. 

Q. Was it dark when you saw SmaU 
j^n Mr. Spencer and Wales ? 

A, Yes, sir i it was a moonlight night, 
just after dark. 

BY THE JUDGE ADVOCATE. 

Q. Could you see Mr. Spencer's face all 
ihd time you were on the bitts 1 



A. I could have seen it if I pleased, but 
did not notice it all the time. 

The testimony of Henry Strummels here 
closed ; his evidence was read to him and 
corrected by hinj. 

Ward M. Gazely was then called, and 
being duly sworn by the president of the 
court, testi^ed as follows : 

EXAMINED BY COMMANDER MACKENZIE. 

Q. What is your name and age ? were 
you on board the Somers in her last cruise ? 
and if so, in what capacity ? 

A, My name is Ward M. Gazely ; I am 
fifteen years of age ; I was on board the 
Somers as first-class boy. 

Q. Did you or did you not, on the night 
previous to Mr. Spencer's arrest, observe 
him and Mr. Wales in conversation together! 
if you did, where and at what hour did such 
conversation take place, and how long did 
it last ? state all you can recollect concern- 
ing it. 

A. Mr. Spencer and Mr. Wales sat on 
the booms ; Small, Slrummel, and myself^ 
sat on the bitts ; I heard Mr. Wales and 
Mr. Spencer talking a great deal together 
as we were sitting on the bitts ; Small was 
called up, and Mr. Spencer said something 
to him ; he did not like it, he seemed dis- 
pleased and drew his head back; Mr. 
Spencer said, "It is all one, I'll have 
another conversation with you to-night ;" I 
heard nothing else that passed between 
them. 

BY THE JUDGE ADVOCATE. 

Q. Did Small immediately leave Mr. 
Spencer after the last remark you say Mr. 
Spencer mad^ 1 

A. I don't recollect ; I went below lU^i 
that took place ; Small came alongside of 
me on the bitts, and I went below. * 

Q. Where did you leave Strummell ? 

A. I believe he went forward after that. 

Q. Could you hear in what language 
Spencer and Wales were talking ? 

A, No, sir. 

Q. When did you next come up, and 
when did you next see Mr. Spencer ? 

A. I don't recollect when I next saw Mr. 
Spencer ; I don't know when I next came 
up from below. 

Q. Did Small talk with you when on the 
bitts ? 

A. He stood talking with me before, but 
not. afterward. 
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Q. Did you hear Mr. Spencer call Mr. 
Wales on the booms ? 

A, No, sir. 

Q, Did yon hear Small tell Mr. Spencer 
not to speak so loud ? 

A. No, sir. 

Q. Though you did not hear what was 
said, were you near enough lo hear that 
they were in conversation ? 

A, Yes, sir. 

Q. Did you hear any conversation in 
Spanish ? 

A. No, sir. 

Q. How long were Spencer and Small 
in conversation ? 

A* About a miimte or better. 

Q. Did Small come back immediately to 
your side, or by you ? 

A. He eamo back by me, he sat beside 
me, both before and after. 

Q. Why do you think Small was not 
more than a minute in conversation with 
Mr. Spencer? 

A, Because I was sitting right under 
Mr. Spencer and Wales. 

Q. Was Small sitting right under them, 
also? 

A. No, sir ; he was alongside of us ; he 
was sitting under the sparetopmast. 

Q. How did Mr. Spencer call Small to 
him? 

Af I don't recollect hearing him call him 
at all ; he came up. 

Q. Do you mean that Small got up of his 
own accord to go to Mr. Spencer and Wales ? 

A. No, sir; I don't recollect that he 
was called. 

The te«tim<my of Ward M. Gazely here 
closed ; his evidence was read to him and 
coitected by him. 

The Court then adjourned until to-mor- 
row (Friday), Feb. 10, at 10 o'clock, A. M. 



U. S. Ship North Carolina, ) 
February 10, 1843. J 
The Court met this day, in pursuance of 
adjournment. Present — 
Captain Downes, Captain McKeever, 
" Read, " Page, 

" Bolton, " Gwinn, 

" Turner, " Wyman, 

Sloat, Com'dr Ogden, 

" Smith, « Shubrick, 

" Storer, Members; 

Wm. H. Nonris, Esq., of Baltimore, Judge 



Advocate, and Commander Alex. Slidell 
Mackenzie, accused. 

The journal of the [preceding day was 
read and approved. 

Commander Mackenzie then submitted 
the following paper, which was read by the 
Judge Advocate : 

" May it please the court : I am prepared 
to prove, that in the ship in which Mr. 
Spencer, previously to his joining the Som- 
ers, sailed, he had a project to capture that 
ship, and to convert her into a pirate ; and 
that he communicated such project to seve- 
ral of her forward officers, and in the pres- 
ence of various of her crew. I respect- 
fully desire to know whether such testimony 
will be received by the court, in order that 
the necessary witnesses to prove it may be 
summoned from Norfolk. 

" I have the honor to be, very respect- 
fully, your most obedient, 

"Alex. Slidell Mackenzie, 

« Commander U. S. Nr 

The court was then cleared ; and on the 
opening of the coiurt, the judge advocate 
stated that the court had decided that svch 
testimony would not be admitted. 

J. W. Wales recaUed. 

EXABtlNED BY COMMANDER MACKENZIE. 

Q. You have testified that you were in- 
formed by Mr, Spencer, after you had given 
him to understand that you liked his plan 
of mutiny and piracy and were inclined ta 
join it, that you should have the berth of 
third officer ; did you understand to whom 
Mr. Spencer had assigned the stations of 
chief and second officer ? . 

A, Yes, sir ; I presumed that Cromwell 
would be first, and Small secimd offiedr ;, 
the reason of my presuming so was, that he 
was so intimate with Cromwell — more ia-^ 
timate with Cromwell than with Small. 

BY THE JUDGE ADVOCATE. 

Q. Do you mean to say that Spencer 
told you that Cromwell was to be the first 
officer, and Small the second officer, in the 
mutiny and proposed piracy ? 

A, He did not tell me who was to be* 
first officer ; what I based my opinion on 
was that Cromwell understood navigation 
much better than Small; Cromwell was 
about thirty-five years of age, and Small 
about thirty. 

Q. Did Mr. Spencer mention CromwelTa 
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name or any othei person's name to jrou in 
ccmyersation ? ^ 

A. He did not mention Cromwell's name ; 
he menti<med no names. 

BY THE COURT. 

Q. Were Cromwell and Small particu- 
larly active and athletic men ? 

A. Cromwell was particularly active and 
athletic ; Small was not so large, but active. 
I stated, yesterday, that at the council of 
officers I stated " all the officers were armed 
and the petty officers ;" I now say, only one 
of the petty officers, the master-at-arms, 
was armed ; the other six were armed the 
moming of the execution. 

BY THE COURT. 

Q. Do yon know that Small had been 
mate of a vessel, except irom his own as- 
s^tiim? 

A, No, sir ; he told me so. 

BY THE JUDGE ADVOCATE. 

Q. Do you understand navigation 1 

A. No, sir. 

Q. How do you know that Cromwell un- 
derstood navigation ? 

A. I have seen him working out a day's 
work ; Cromwell would show Mr. Spencer, 
tell him when he was wrong. 

The testimony of J. W. Wales was here 
closed ; his evidence was read to him and 
corrected by him. 

Purser Heiskill was then called, and 
being duly sworn by the president of the 
court, testified as follows : 

XXAXINEO BY COMMANDER MACRBNZIE. 

Q. Were you on board the Somers in 
her last cruise ? if so, in what capacity ? 

A. I was, in capacity of purser; my 
name is H. M. Heiskill. * 

Q. Did you or did you not at any time 
hear of an hitefided mutiny on board the 
Somers ? if so, from whom, and when ? 

A, Yes, sir, I did, from Mr. Wales^ on 
the moming of the 26th November. 

Q. State all that then passed between 
yon Mid Mr. Wales ; did or did not Mr. 
Wales appear under serious apprehensions 
that the mutiny would take place ? 

A. He did, sir, of course ; on the mom- 
ing of the 26th I was sitting in the ward- 
room, as near as I can recollect, about eight 
o^clock ; Mr. Wales took a seat beside me, 
and in a low tone of voice told me that Mr. 
Sjpencer had, ini the evening previous, re* 



vealed to him a plan that he had formed for 
taking the vessel out of the hands of the 
officers, and murdering them and turning 
pirates ; that he was to be made third offi- 
cer on board ; and requested me to make 
the matter known immediately to Lieutenant 
Gansevoort, that it might get to the ears of 
the commander; he was afraid to be seen 
by Mr. Spencer or any of the crew talking 
to Mr. Gansevoort ; I told him that I would 
inform Mr. Gansevoort as soon as he came 
down into the ward>4room ; I requested 
Wales to follow Mr Gansevoort below, and 
open my store-room door, which nearly 
closed the entrance into the ward-room ; he 
did so ; the object was to prevent Mr. Spen- 
cer or any one from seeing Mr. Gansevoort 
and myself in conversation ; I believe he 
followed my directions : i Telated the mat- 
ter to Mr. Gansevoort, and he made the 
matter known to the commander imme- 
diately ; the communication the greater part 
of that day, from Mr. Wales, was through 
me to' Mr. Gansevoort ; Mr. Wales men- 
tioned that he made several attempts the 
night before to get to the ward-room, and I 
think also to the cabin, but was watched — 
that he passed a very restless night, and 
took the first opportunity in the morning of 
making the matter known to me : this is all 
I recollect of this circumstance at this time. 

The testimony of Purser H. M. Heiskill 
here closed, his evidence was read to him 
and corrected by him. // ' 

Lieut. Gansevoort was then called, and 
being duly sworn by the president of the 
court, testified as follows : 

BXAMINED BY COMMANDER MACKENZIS. 

Q. Were you on board of the Somers in 
her late cruise ? and if so, in what capacity T 

A, I was on board of her as Ist lieu- 
tenant. 

Q. Did you or did jrou not hear of an in- 
tended mutiny on board the Somers ? If so,, 
from whom, when, and how 1 state all the 
circumstances fully. 

A. I heard it from Mr. Heiskill the pur- 
ser, on the 26th of Novenrf)er, about ten 
o'clock in the moming, he asked me if I wa* 
aware that there was a plot on board to take 
the brig out of the hands of the officers and 
murder them. Mr. Wales met rtie at the 
fore-hatch about ten o'clock in the moming, 
and told me the purser wished to see me in 
the ward-room. He said that Mr. Wales 
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had told ^hat Mr. Spencer had called him 
upon the forward part of the booms the even- 
ing previous and then communicated his 
plans, which were — to make a row on the 
forecastle in the mid-watch, the officer of 
the deck, Mr. Rogers, would be induced to 
go forward, when he was to be seized and 
thrown overboard ; they were then to go aft, 
enter the cabin, and murder the commander 
and officers. I reported the thing to the 
commander immediately; he took it very 
coolly, said the vesmk was in a good state 
of discipline and expressed his doubts as to 
the truth of the report, and ordered me to 
keep a good look-out on the crew, and Mr. 
Slpencer in particular. I missed Mr. Spen- 
cer about two o'clock in the day from the 
deck; I discovered he was in the fore-top. 
I went in the forcftop, and found him on the 
lee-side of the top apparently in deep 
' thought ; he did not discover me until I 
stood erect in the top. On discovering me 
he got up and showed some confusion, ask^ 
ed me some questions about the rigging. I 
came down on deck, leaving him in the top. 
A short time after I discovered Green in the 
top with Spencer. I ordered him down ; I 
was mustering the men with their hammocks 
in the netting and found Mr. Spencer on the 
Jacob's ladder ; he had come down from the 
top ; I turned my eyes up toward him and 
met his look ; he kept staring at me for near 
a minute with the most infernal expression 
I have ever beheld on a human face ; it sat- 
isfied me of his guilt. I reported this cir- 
cumstance to the commander^ and advised 
that something might be done to secure him ; 
he said he did not wish to do anything has- 
tily, he would wait until sundown quarters ; 
in the meantime we would keep a good look- 
out for him. A short time before quarters, 
the commander asked me what I would do 
with Mr. Spencer, if I were in his situation 
as commander of the vessel. I told him I 
would bring him aft, iron him, and keep him 
on the quarter-deck. He said that was his 
intention, and he was very glad I agreed 
with him. After the reports were made, 
all the officers, excepting Mr. Hays, were 
ordered aft on the quarter-deck ; we were 
St quarters at this time. The officers being 
aft, the commander said to Mr. Spencer, '* I 
understand you aspire to the command of 
this vessel ; how you are to arrive at it I 
can't tell, unless by walking over my dead 
body and those of my officers.'' He said "It 



was ail a joke." The commander said, " It 
wa#a very serious one, and one that might 
cost him his life." The Commander asked 
him if he denied having had frequent con- 
versations with Small and others; he re- 
plied, " No, sir, but in joke." He did not 
deny the conversations, but said it was all 
in joke ; to the best of my knowledge and 
belief, I thus . understood the conversation. 
I think the commander asked him if he had 
a paper concealed in his neck-handkerdhief ; 
he said, " No." The commander ordered 
me to have him put in double irons. 'I laid 
my hand upon his sword, disarmed him, and 
ordered him to come out from among the 
officers. I put the hand irons on him, and 
asked him if he had any concealed weapons 
about him. He said, " No, but that I had 
better overhaul him, he si^posed, as I would 
not believe anything he might say now." I 
did so, but found nothing but some scraps 
of paper and part of an old pipe. The feet 
irons were then put on, and he was put on 
the larboard side of the quarter-deck, by the 
order of the commander. I armed the offi- 
cer of the deck and the officer of the fore- 
castle, with orders if they saw Mr. Spencer 
forward of the mainmast, or communicating 
with the crew, to put him to death. 

Q. Be pleased to state all you know of 
what occurred, from the discovery of the 
mutiny until the exectition Of the three ring- 
leaders. 

A. The maintop-gallant-mast was carried 
away on the 27th Nov., I think ; that even- 
ing Cromwell and Small were confined; 
Mr. Spencer sent for me, and asked if Oroai- 
well was confined about any connexion that 
he might have with him. I told him he 
was. He said he was innocent; he did not 
think^romwell would^join him unless Utece 
was money on board, or words to that effect. 
It was my impression that he was y&ty 
anxious to have him released. 

During the time of his cpnfin,ement he 
told 'me he wished to have: a conversation 
with me ; I am not positive as to date — I 
think about the 27th or 28th. I told him I 
was ready at the time ; he said he was not 
in a proper state of mind then ; I asked him 
" if he would send for me when he was.^ 
I think this was on the 28th — I am not pos- 
itive. Next morning, about ten o'clock. I 
asked him " if he was ready to have thats 
conversation ;" he, said he had had this plot 
on board of eveiy vessel he had been in ; 
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bad it in the Potomac and John Adams ; but 
be had never got as far with it as he had 
oa board the Somers ; he said he kne% it 
would get him into trouble ; he had thought 
over it in the steerage and had tried to 
break himself of it, but could not ; he 
thought it wag a mania with him. I think 
it was on the 29th or 30th that I had a con- 
versation with Small ; I said to Small, " You 
see we have taken more prisoners," and 
asked if tb^re were any forward from whom 
we might apprehend danger ; he said that 
w«s a hard thing for him to say. I asked 
bim *• if Cromwell was not engaged in this 
plot with Mr. Spencer ;" he said it was a 
bard thing for him to say ; " that they were 
yery intimate together, and he had seen 
bim give him money ; that he would like 
to give him or lend him either." I said to 
bim, " That is not the thing ; I want a plain 
answer to a plain question — Is not Crom- 
well deeply engaged with Mr. Spencer to 
take the vessel out of the hands of her offi- 
cers ?" His reply was, " If any one on 
board is, he is." I said, " I thought so." 
I waited there a short time ; he made no 
further reply. When the maintop gallant 
mast was carried away, there were some 
men who went aloft out of their stations — 
among them were Cromwell, Wilson, Ged- 
ney, and some others, whose names I do 
not recollect; they did not appear to go 
there to do their duty, but appealed to go 
there for the purpose of conversing, with 
the exception of Gedney, who was doing 
bis duty clearing the wreck. Cromwell 
was unusually a noisy and boisterous man 
on occasions of this sort, but on this occa* 
sion he said nothing that I heard, and 
I did not see him doing anything that 1 
recollect. I think on the 30th a letter was 
addressed by the commander to all the 
officers except the acting midshipmen ; the 
following is a true copy to the best of mx 
belief : — 

" U. S. Brig Somers, ) 
" 30th November, 1842. ) 
"Gentlemen : The time has arrived when 
I am desirous of availing myself of your 
counsel in the responsible position in which, 
as commander of this vessel, 1 feel myself 
placed. You are aware of the circumstan- 
ces which have resulted in the confinement 
of Acting Midshipman P. Spencer, Boat- 
swain's Mate S. Cromwell, and Seaman 
5 



Blisba Small, as. prisoners ; and I purpose- 
ly abstain from entering into any detail of 
them. 

" Necessarily ignorant of the exact ex- 
tent of disaffection among a crew which has 
been so long, so systematically, and so as- 
siduously, tampered with by an officer; 
knowing that suspicions of the gravest na- 
ture attach to persons still at large ; and 
when the difficulty of taking care of the 
prisoners we already have, makes me more 
reluctant than I should otherwise be to ap- 
prehend ; I have dflltrmined to address 
myself to you, and to ask your united coun- 
sel as to the best course to be pursued ; and 
I call upon you to take into deliberate and 
dispassionate consideration the present con- 
dition of the vessel, and the contingencies 
of every nature that the future may embrace, 
throughout the remainder of our cruise, and 
enlighten me with your opinion as to the 
best course to be now pursued. 

" I am very respectfully, gentlemen, your 
roost obedient, 

" Alex'r Slidell Mackenzie, 

" Commander V. S. Navy. 
" Lieut. Guest Gansevoort, Passed Assis't 

Surgeon R. W. Lac^ck, Purser H. M. 

Heiskill, Acting Master M. C. Perry, 

Midshipman Henry Rogers, Midshipman 

Egant Thompson, Midshipman Charles 

W. Hays, F. S. Navy." 

The Bccused proposing to introduce some 
paper evidence, the testimony of Lieutenant 
Gansevoort was read over to him, and cor- 
rected by him. 

The court then decided to adjourn, to 
give the accused opportunity to make a copy 
of the paper proposed for evidence, the 
originals having been offered in testimony 
before the court of inquiry into the alleged 
mutiny on board the Somers. 

The judge advocate read the following 
letter : — 

" Navy Department, > 
''February 6, 1843. J 

" Sir : Your letter of the 3d instant, re- 
questing permission to change the sittings 
of the court from the North Carolina to 
some building in the yard, has been re- 
ceived. 

" You are at liberty to alter the sittings 
of the court as you desire. Captain Perry- 
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}um been directed to prepixe a room for the 
use of the court. 

** I am, very respectfully, your ob't servt^ 
"A. P. Upshur. 
" Commodore John Downes, Presd't Naval 

Gen'l Court Martial, New York.** 

The Court then adjourned until to-mor- 
lOw at 10 o'clock, to meet in the chapel in 
^e navy yard. 



Navy Yard, > 
Brooklyn, Feb. 11, 1843. J 

The Court met this day in pursuance of 
adjournment. Present — 

Captain Downes, Captain McKeever, 
« Read, " Page, 

" Bolton, " Gwinn, 

" Turner, " Wyman, 

* Sloat, Com'dr Ogden, 

" Smith, " Shubrick, 

" Storer, Members; 

Wm. H. Norris, Esq., of Baltimore, Judge 
Advocate, and Commander Alexander Sli- 
dell Mackenzie, accused. 

The journal of the preceding day was 
read and approved. 

The letter of Commander Mackenzie to 
bis officers, and their reply, and the testi- 
mony taken before ihe council of officers, 
were offered. The judgo advocate objected 
to the reception of the letters, except for 
the purpose of repelling malice in fact, and 
to the reception of the testimony before the 
council of officers for any purpose, more 
especially as no testimony had been given 
that Commander Mackenzie had read it be- 
fore the execution and filed his reasons. 

The court being cleared, on the opening 
thereof the judge advocate announced that 
the court had decided that the letters should 
be received generally, but that the testi- 
mony before the council of officers was not 
admissible. 

It will be remembered, that at the outset 
of this case, I announced that an important 
point was foreseen for the examination, of 
which time and books would be wanted. 
We yesterday reached that point when we 
came to the declaration of Small in respect 
to Cromwell, in the conversation with Lieut. 
Gansevoort ; and it is again renewed by the 
offer of the letter of Commander Mackenzie 
to his officers, and their reply, and the tes- 
timony taken before the council of officers. 



As a r^^cord it would not at all be admissi- 
ble jij^ainst Mr. Spencer, Cromwell, and 
Small, were they now alive. It is not the 
proceedings of a lawfiil court. 

As evidence to show the guih of any of 
the parties and their connexion, it is whol- 
ly unallowable ; an investigation document 
is wholly unknown to the law, and it can not 
be pretended that it is the recoM of these 
trials. Trials, as such. Commander Mac- 
kenzie had no right to institute, the law con- 
fining that privilege to higher officers than 
the commander of a single ship. !f laced, 
however, in a position of responsibility, with 
the most mighty duties to perform, by virtue 
of the act of Congress allowing the Presi- 
dent to man and officer the ships-of-war at 
his discretion, and send them abroad singly 
or in squadrons, as he may see fit, it can 
not be pretended that, by being placed out 
of the reach of the composite materials for 
a court martial, his hands. are tied, and that 
'he must endure mutiny and murder without 
any powers of counteraction. But there are 
rights also on the other hand. The officer 
or seaman who chances to be in a single 
ship is not without prerogatives. The or- 
dinary care and prudence of a man of rea- 
sonable judgment, caution, and firmness, 
must become his protection. If he were 
attached to a squadron, he would be enti- 
tled to a trial before a court martial, and the 
ratification of his sentence in a capital case 
by a vote of two thirds of the court. His 
connexion with a single ship does not outlaw 
him. Though no court as such can be or- 
ganized, it is the duty of prudence and or- 
dinary caution, first, to bring the offenders, 
if possible, to port, where the privileges of 
the law may be affbrded to him ; second, if 
that is impossible, to aflford him an oppor- 
tunity to hear the charge, examine the tes- 
timony, and confront the witnesses ; and a 
«iost serious and overwhelming necessity 
would needs have to be shown to diepense 
with this due care. 

MaUce is of two kinds: malice in fact; 
second, malice in law. Malice in fact is 
that evil and malignant spirit which does a 
bad action from an ill intention, 

" There is another, and that a large class, 
where the question of intention is no way 
material so long as the act is voluntarily 
done." 

In reference to such cases the distinction 
of malice in law has originated. 
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Justice Boiler Ilas explained it in a few 
words in Bromage v. Prosser, in 10, £ng. 
Com. Law, Rep. 255, where he says, 
** Malice, in «oa]mon acceptation, means ill 
will against a person ; but in its legal sense 
it means a wroiigful act done intentionally." 
The whole law has beeii thoroughly col- 
lected by Lord Ellen borough in Rex v. 
Pictou, 30 Howel street Trials 489, estab- 
lishing that the commission of a wrongful 
act even on the best advice does not entitle 
the party to an acquittal, because ignorance 
or intention are not to. be allowed to do 
^ away with the rights of others. 

To prevent undue want of caution in fu- 
ture, the public law holds the most honest, 
patriotic, and well-intentioned persons liable 
for wrongful acts, however bona fide done. 

With these notions, I am constrained by 
decisions to think the testimony only ad- 
missible to repel malice in fact, but not 
malice in law, unless it is followed up by 
testimony to show that it was impracticable 
at the investigation to allow Mr. Spencer, 
Cromwell, and Small, the opportunity of 
presence, cross-examination, and the other 
usual advantages of a formal trial, and that 
the execution was indispensably necessary, 
when it took place, for the purpose of safety 
to the vessel or maintenance of command, 
or that the guilt of Mr. Spencer, Cromwell, 
and Small, is now legally established by 
competent evidence. To omit this, is to 
fall short of the ordinary caution ; and then 
to allow one to appeal to one wrongful act 
to defend himself against the consequences 
of another, would be a perversion of sense 
and legal principles. This is my stem du- 
ty according to my apprehension of the law. 

I desire thus to notify these views, that 
the counsel of the accused may contest and 
impeach them in his defence. I admit that 
the government at sea must of propriety be 
more summary than on land, and claim 
more allowances. 

William H. Norris, 

Judge Advocate. 

Commander Mackenzie then presented 
the letter from the council of officers to 
liim, which was read by the judge advocate, 
as follows : — 

" U. S. Brig Somers, ) 
''December 1, 1842. ] 
" Sir : In answer to your letter of yester- 
day requesting our counsel as to the best 



course to be pursued with the prisoners, 
Acting Midshipman Philip Spencer, Boat« 
swain's Mate Samuel Cromwell, and Sea- 
man Elisha Small, we would state, the 
evidence which has come to our knowledge 
is of such a nature, that, afler as dispas- 
sionate and deliberate a consideration of the 
cases as the exigency of the time would 
admit, we have come to a cool, decided, and 
unanimous opinion, that they have been 
guilty of a full and determined intention ta 
commit a mutiny on board of this vessel of 
a most atrocious nature, and that the reve- 
lation of circumstances having made it 
necessary to confine others with them ; the 
uncertainty as to what extent they are 
leagued with others, still at large ; the im- 
possibility of guarding against the contin- 
gencies which a day or an hour may bring 
forth, we are convinced that it would be 
impossible to carry them to the United 
States ; and that the safety of the public 
property, the lives of ourselves and of those 
committed to our charge, requires, that 
(giving them sufficient time to prepare) they 
should be put to death, in a manner best 
calculated as an example to make a bene* 
ficial impression upon the disaffected. 

" This opinion we give, bearing in mind 
our duty to oiu: God, our country, and to the 
service. 

"We are, sir ,v very respectfully, your 
obedient servants, 

" Guest Gansevoort, Lieutenant, 
" R. W. Leecock, p. Assist, Surgeouy 
" H. M. Heiskill, Purser, 
" M. C. Perrv, Act'g Master, 
" Henry Roge^Rs, Midshipman, 
" Egbert Thompson, Midshipman^ 
" Chas. W. Hays, Midshipman, 
" Comm'r Alex. Slid^ll Mackenzie, 
" U, S. Brig^ Somers:' 
/ 

Lieut. Ganse>oort recalled. 

examined ^^ commander MACKENZIE. 

Q. W})At was the course pursued by 
yourself and the other officers, after the re- 
ceipt of the letter of Commander Macken- 
zie, to which you have testified ? 

A. We formed ourselves into a ^council 
and examined the witnesses ; the result of 
this examination was a letter to the com* 
mander, of which the one shown me is a 
true copy to the best of my knowledge and 
beUef. 
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Q. How long were you in deliberation, 
-and how many witnesses did you examine ? 

A, I think we met at nine o'clock first 
day and broke up at six, P. M., and a short 
time the next day. I don't know how long ; 
there were thirteen examined ; I was not 
present at the examination of all ; my duties 
on deck prevented my attending all the time. 

Q. Were the depositions of the persons 
examined reduced to writing, and were they 
submitted to Commander Mackenzie ? 

j^ Yes, sir ; they were reduced to wri- 
ting and shown the commander ; I ordered 
Purser Heiskill to do so ; he disappeared 
and returned, and told me he had done so. 

Q. Were any of the crew present when 
Mr. Spencer was arrested, or was the con- 
versation overheard by the officers only ? 

A. The crew were at quarters, the offi- 
cers were about Mr. Spencer ; I don't think 
the crew heard what was said ; the com- 
mander sent the master to the wheel, and 
the man stationed there forward ; the offi- 
' cers, with the exception of Mr. Hays, were 
all aft. 

Q. Did you on that evening communicate 
the cause of Mr. Spencer's arrest to any 
of the petty officers or any of the crew ? 

A, I think I did — King, I think, and 
'Dickinson ; I believe it was on that evening 
that I ordered all the petty officers aft, and 
asked " if Mr. Spencer had ever disclosed 
i his plot to them ;" I am not positive as to 
the time : I think it was more than an hour 
after Mr. Spencer's arrest ; it was late, be- 
-fore dark. 

Q. Do you know anything of a written 
plan of mutiny in strange characters ? if so, 
state what you know on this subject. 

A. I know thete was one found in Mr. 
Spencer's locker tli?) evening he was con- 
fined ; I overhauled IJs locker for the pur- 
pose of finding it ; I foiind a looking-glass 
case, and inside of it a drawer ; in this 
drawer was a razor case, at»d in this razor 
case was a written paper, wrapped up in 
common brown oil paper ; the c^se shown 
me I believe to be the case — it was a simi- 
lar one. 

Q. Are the papers now produced the pa- 
pers found by you on that occasion ? 

A. I believe them to be the same ; there 
were two papers. 

Q. Had you any conversation with Mr. 
Spencer with regard to the papers found in 
the razor case ? and, if so, what was it ? 



A. I think it was on the 29th or 30th, I 
told him those papers had been found ; he 
said, " I suppose so ;" I showed them to 
him, and asked him if he MK)uld translate 
them, and he did so ; Mr: De Londe took 
it down in pencil mark, .and I held the 
original papers ; h€ wished me to hand 
them to him, but I would not do it ; I recol- 
lect nothing farther at this thne, more than, 
before he was confined, I think he men- 
tioned to me that had an alphabet which 
nobody could read but himself and two 
othefs,*and stated he had invented it while 
at college ; when I showed him this paper, 
I pointed to some strange characters on it 
and asked him if those were a part of the 
alphabet he had invented ; he said " yes," 
I think. 

Q. Had you any conversation with Mr. 
Spencer at this time about the name of E. 
Andrews, which appeared in the list of the 
certain next his own ? if so, state the same. 

A, Yes, sir; I asked him if that name 
did not stand for Cromwell ; he said no, 
that it meant Small — that was his real name ; 
I said, " Ah ! how is that, when you have 
Small's name twice on the list ?" the paper 
had been translated before by Mr. Rogers, 
and 1 knew where Small's name was ; I 
pointed to Small's name in two places, when 
Mr. Spencer appeared to be surprised, and 
said, " Ah ! I did not know I had written 
it in that way." 

Q. Did Mr. Spencer dictate what Mr. 
De Londe wrote down ? and did Mr. Spen- 
cer admit it, when written down, to be 
correct ? 

A. Mr. Spencer did dictate, it was writ- 
ten down ; I am not positive whether it 
was read to him, but was taken down by 
Mr. De Londe as it was read ofif by Mr. 
Spencer. 

Q. Did or did not the translation made 
by Mr. De Londe under the dictation of 
Mr. Spencer correspond exactly with one 
made previously by Midshipman Rogers ? 

A, I believe it did with the exception of 
one name, which he said he (Mr. Spencer) 
could not make out, but told me he would 
perhaps recollect it some future time. 

Q. Was there any person on board the 
Somers by the name of E. Andrews? 

A. None that I know of. 

A letter found in the bible of Small was 
then offered in evidence, to prove that 
" Small" was his genuine name. 
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The judge advocate objected to its recep- 
tion. The court was cleared, and on the 
opening thereof the judge advocate an- 
nounced that the court had decided that the 
letter was inadmissible, not being authenti- 
cated. 

Q. Was there or was there not an addi- 
tional paper in the razor case ? inside the 
two ? and is the one shown you it ? 

A. There was a small paper, I believe 
that to be the one. 

Q, What names are on the paper ? are 
they names of any persons who were on 
board the Somers ? 

A. Geo. A. Brest, Frederick Wells, and 
Edward Roberts ; I don't know of any such 
persons on board the Somers. 

Q. Do you remember whether, on the 
day following the arrest of Mr. Spencer, 
the maintop-gallantmast was carried away ? 
were you on deck at the time ? 

A. I remember that it was carried away, 
but I was not on deck at the time ; I was 
in the ward-room. 

Q. Did, or did not, the whole crew rush 
aft on that occasion, in such a tumultuous 
manner as to excite your suspicion ? what 
was the impression made on the mind of 
the commander and officers ? state all the 
circumstances relating thereto. 

A, I heard a movement on deck ; looked 
up the hatch, and found that the maintop- 
gallantmast was gone ; went on deck, and 
the commander ordered me to take charge 
of the deck. The rush took place when 
the mast was pointed, or about to be swayed 
from the deck. The commander and my- 
self were standing on the larboard side of 
the quarter-deck, at the after end of the 
trunk ; we were in conversation ; it was 
dark at this time. I heard an unusual noise 
— a rushing on deck, and saw a body of 
men in each gangway rushing aft toward 
the quarter-deck ; I said to the commander, 
** God, I believe they are coming." I had 
one of Colt's pistols, which I immediately 
drew and cocked ; the commander said his 
pistols were below ; I jumped on the trunk, 
and ran forward to meet them ; as I was 
going along I sung out to them not to come 
aft. I told them I would blow the first man's 
brains out who would put his foot on the 
quaner-deck; I held my pistol pointed at 
the tallest man I saw in the starboard gang- 
way, and I think Mr. Rogers sung out to 
1B6» that hie was sending the mea aft to the 



mast-rope. I then told them they must have 
no such unusual movements on board the 
vessel ; what they did, they must do in their 
usual manner ; they knew the state of the 
vessel, and might get tbeir brains blown out 
before they were aware of it ; some other 
short remarks, I do not recollect at this time 
what they were, and ordered them to come 
aft and man the mast-rope ; to move quietly. 
The gangways were full on both sides ; it 
was dark. 

Q. Was, or was not, the conduct of the 
crew on this occasion wholly unusual ? had 
you ever known the crew to obey a general 
order in the same manner before ? 

A, The conduct was unusual, and I noTer 
knew them to act in that way before. 

Q. Did, or did not, the crew tramp vio- 
lently in coming aft ? 

A, They did. 

Q. How long was the commander in get- 
ing his arms, and reaching the break of the 
quarter-deck ? 

A. I turned round to look aft, as soon as 
I heard Mr. Rogers's voice, and saw the 
commander abaft me, on the quarter-deck, 
and abaft the after gun. I believe, I am 
not positive, he was abaft of me, and I think 
abaft the after gun. 

Q. Did you distinguish any particular in- 
dividuals among those who rushed aft ? 

^. I am not positive, but I think this tall 
man was Wilson. 

Q. What was the state of discipline and 
subordination of the crew of the Somers, 
during the first part of her cruise, and until 
her arrival at Madeira ? 

A. I considered it good. 

Q. Did you, or dicl you not, afterwardl 
observe a change in the conduct and deport- 
ment of the crew ? if so, at what time did 
this change begin, and in what manner did 
it show itself? 

A, After our arrival at Madeira, and up 
to the tjine of the execution, I observed a 
change — a neglect to obey small orders^ 
sullenness, a change in the manner of a 
ship's company, which is easily observed 
by one who understands the character of 
seamen on board of a vessel. 

Q. Did, or did not, this insubordination 
of the crew continue to increase until the 
day that Mr. Spencer was arrested! 

A. 1 think it did. 

Q. Did, or did not the disorderly conduct 
of the crew miake such an impression on 
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year mind, that when infonned of the mu- 
tiny, you at once considered it as explain- 
ing the facts for which you were before 
unable to acccmnt ? 

A. It did. 

Q. What was the conduct and deport- 
ment of the crew after the arrest of Mr. 
Spencer ? did any portion of them appear 
discontented and disaffected ? did you ob- 
serve any secret conferences among them ? 
were they slow and reluctant in performing 
their duty, and gloomy and 'suUen in their 
looks, or cheerful, prompt, and active ? 

A. The conduct of the crew, after the 
arrest of Mr. Spencer, was sullen and in- 
•ttbordinate ; a large portion to my mind ap- 
peared disaffected ; I observed them grouped 
together, talking in a low tone ; when I 
would come near them, they would raise 
their voices and change the conversation 
^parently, or stop talking altogether ; they 
would sometimes separate. They were re- 
luctant in performing their duty, slow in 
^eir motions, sullen and disrespectful in 
their manner. 

The evidence of Lieut. Gansevoort was 
here suspended, his evidence was then read 
to him and corrected by him. 

The Court then adjourned to Monday, 
Feb. 13, at 10 o'clock, A.M. 



Navy Yard, > 

Brooklyn, Feb. 13, 1843. J 
The Court met this day in pursuance of 
iidjoumment. Present — 

Captain Downes, Captain McKeever, 
" Read, " Page, 

" Bolton, " Gwinn, 

" Turner, " Wyman, 

« Sloat, Com'dr Ogden, 

*' Smith, , " Shubrick, 

" Storer, Members ; 

'W. H. Norris, Esq., of Baltimore, Judge 
Advocate, and Commander Ales^ Slidell 
Mackenzie, accused. 

The journal of the preceding day was 
; read and approved. 

Lieut. Gansevoort recalled. 

BXAJflNEO By COMMANDER MACKENZIE. 

Q. What portion of the officers were 
armed at the time the crew came tramping 
aft in the disorderly manner you have de- 
scribed 1 
* A. The officer of the deck, the officer of 



the forecastle, the commander had a pair of 
pistols in his cabin, which he brought v^ 
immediately, and I had one of Colt's [HStols. 

Q. Immediately after this disorderly act, 
what further measures were taken for the 
security of the vessel ? 

A, The remainder of the officers were 
armed, and I think the sergeant of marines 
was armed at the same time. 

Q. Did you subsequently relinquish your 
repeating pistol to the commander, and did 
he subsequently go perpetually armed ? 

A. I think it was the next morning that I 
insisted on his taking it, and he wore it from 
that time to our arrival in here. 

Q. What orders were given the officers, 
at the time they were armed, with regard to 
their arms ? 

A, To have a general look-out on the 
crew ; if they saw Mr. Spencer communi- 
cating with any of the crew, to use their 
weapons upon him and those who were 
communicating with him. They were sta* 
tioned around the main-mast and in different 
parts of the deck, previous to Cromwell 
coming on the deck, with orders to prevent 
the crew from coming aft and preventing the 
arrest of Cromwell, and also to look out that 
he did not get forward among the crew. 

Q. What were the orders given to the of- 
ficers ^n the event of an attack, or attempt 
at rer cue ? 

A, I believe the orders were to put those 
ma'ting the attack, and the prisoners, to 
douh ; I am not positive. 

Q. What orders were given to the offi- 
c/.Ts, with regard to the care and safety of 
tiieir arms ? 

A, They were to be careful that their 
arms were not taken from them by the crew 
(this was particularly to the younger offi- 
cers), and to be careful no accident occurred 
with them. 

Q. Was there, or was there not an order 
that any neglect or parting from their arms, 
on the part of an officer, was to be entered 
in the log-book, and reported to the secre* 
tary of the navy ? 

A, I received that order from the com- 
mander, and passed it to the officers. 

Q. Do you know anything of the com- 
mander addressing the crew, the morning 
after the arrest of Cromwell and Small ? If 
80^ do you, or do you not know whether 4he 
commander studiously endeavored to avoid 
exciting suspicions in the nuads of way wli9 
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wore involved in Mr. Spencer's plot, that 
their participation in it was either known or 
aospected ? 

A. He did address the crew ; I think it 
was after Waltham was punished ; I think 
it was before all hands were " piped down." 
I think he endeavored not to excite the sus- 
picions of any of those whom he did not 
make prisoners at once ; his course through- 
out was to do this. 

Q. What was the character of the ad- 
dress made by Commander Mackenzie to 
the crew ? state the object and tendency 
according to your recollection ? 

A. The character of his speech was that 
of kindness and mildness, and for the purpose 
<^ bringing their minds back to the proper 
mtuation, if they had been influenced by 
Mr. Spencer; he pictured to them their 
homes and friends, and endeavored to show 
them, that even if they did succeed in this 
plot, they would be much worse off than 
they were at that time — many of them prob- 
ably would be thrown overboard, and they 
had everything to lose and nothing to gain ; 
tliis was about the amount of it. 

Q. Did you, or did you not, subsequently 
to this address, agree with the commander 
at first, in believing that a salutary change 
had been produced in the minds of the 
crew ? 

A, I did believe it had a good effect on 
some of the crew. 

Q. From your conversation with the com- 
mander at the time, did, or did not the com- 
mander, at this time, consider all the really 
dangerous men in custody 1 did he not con- 
sider the crew tranquillized, and the vessel 
safe? 

A, I think he did. 

Q. Had you, or had you not, at that time, 
any consultations with the commander as to 
the state of the vessel, and condition of the 
crew ? if so, state what were the views of 
the commander. 

A. We had a conversation about the state 
of the crew ; the conunander did not wish 
the crew to know he suspected any of them, 
withont securing them. I do not recollect 
at this time, any other views of the com- 
mander. 

Q. Did the insubordination of the crew 
diminish, or continually increase, from this 
tioM forward until the execution ? 

A. It did inereaae up to the ttme of the 
execution. 



Q. To what portion of the crew did ibm 
insubordination extend ? 

A. Two thirds or three quarters, uid 
among the old^ part of the crew. 

Q. Do you know what passed at the time 
of the execution ? if so, please state it. 

A. Just before Mr. Spencer went forward 
under the main yard, I took leave of him ; 
he took my hand in both of his, and in the 
most earnest manner asked me to forgive 
him the great injuries he had done me ; he 
said he deserved to be punished, that he did 
not object to his sentence ; he deserved to 
die, but he did not like the way the com- 
mander chose to put him to death ; he said he 
should like to have had a little longer time to 
prepare, or words to that effect. When the 
prisoners were taken forward to the gang« 
way. Small asked me if I would bid him 
" good-by ;" asked me to forgive him, and 
said he was guilty, that he deserved death, 
or words to that effect. The commander 
said to him, " Small, what have I ever done 
that you won't bid me good-by ?" He re- 
plied, " I didn't know that you would bid a 
poor bugger like me good-by." The com- 
mander then said he was very sorry he was 
obliged to take this course, but the honor oC 
the flag and the safety of the crew required 
it, or words to that effect Small said, 
" Yes, sir, I honor you for it, and God bless 
that flag!" It appeared to aflect the coai- 
mander very much ; I crossed over to the 
other side of the deck, to where Cromw^ 
was, put out my hand, and bid him good- 
by ; he grasped my arm very firmly, and 
held it tight ; he asked me to forgive him, 
and bade me good-by, said he was inno- 
cent, and hoped that before six months we 
would find it out ; I turned my arm to get 
clear of his grasp, but he* held cm to me ; ia 
a few moments he relaxed his hold, and 
struck his hands clear; I had an idea thai 
he meant to take me overboard -with him; 
I then went over in the starboard gangway ; 
Mr. Spencer called me ; he said, " You 
may have heard that I am a coward, and 
you yourself may think that I am not a 
brave man ; you may judge for yourself 
whether I die like a coward or a brave 
man." I think Small then asked pera^»* 
sion to address the crew, which was gran^ 
ed ; he said, " Messmates and shipmatea, I 
am no pirate ; I never murdered anybody." 
When Small had got this far, the commander 
said to me, " Is that right?" numiiftg, aa I 
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presumed, ought he to be suffered to go on ; 
before I could reply, Small went on and 
said, " It is only because I said I would ; 
now, see what words will do ; take warn- 
ing by me ;" he said he deserved his pun- 
ishment ; he did not object to it ; this is all 
I recollect, at this time, of his speech. Mr. 
Spencer had asked permission to give the 
order to fire the gun ; Small said to him, 
♦* I am all ready, Mr. Spencer." Permis- 
sion had been granted to Mr. Spencer to 
give the order ; he afterward said he had 
not the power to give the order, and asked 
through Browning, the boatswain's mate, 
for the commander to give the order ; I 
think the order was, " Stand by — fire !" I 
sung out " Whip !" The men were run up 
to the yard ; the whips were belayed, and 
I am not sure whether it was the order 
given to pipe down and pipe to dinner then, 
or after the commander addressed them, but 
they did not go below until after he had ad- 
dressed them ; in his address he pictured 
the character of these men who were suf- 
fering for their crimes, and the honest man 
■who did his duty ; he showed to them how 
much better it was to take the honest and 
upright course; he stated, that probably 
Cromwell was brought there by his love of 
money, and allowed one of the boatswain's 
mates, Collins, to relate a circumstance 
which had occurred on board a merchant- 
man. After this speech was through, the 
men were going forward to dinner; the 
commander asked me how it would do to 
give three cheers ; I told him I thought it 
would do well ; when the men came aft, he 
said, " My lads, three cheers to the Ameri- 
can flag !" they gave three hearty ones ; it 
appeared to relieve the minds of the officers 
and men from the gloom that hung about us. 

Q. When the three cheers were given to 
the American flag, where were the crew? 
on what part of the deck ? which way were 
they looking ? 

A. The crew were on the quarter-deck, 
looking aft, the commander on the star- 
board side of the after part of the trunk, 
and I on the larboard side. 

Q. What feelings were uppermost in your 
heart at the moment of those cheers to the 
American flag ? 

A. I felt hke an officer who had done his 
duty to his God and his country. 

Q. What had Cromwell done to you, he 
a boatswain's mate and you a lieutenant, to 



make him so earnestly desire your forgive- 
ness, when about to die ? 

A. I don't know, unless having medita- 
ted taking my life ; I always treated him 
more kindly than he deserved. 

Q. Were the petty officers armed previ- 
ous to the execution ? 

A. They were. 

Q. Did Mr. Spencer, in any of his reve- 
lations subsequently to his confinement, re- 
veal to you any fact that you did not already 
know, with regard to the mutiny on board 
the Somers ? 

A. He told me he had had this plot on 
board of every vessel he had been in ; he 
revealed nothing relative to the mutiny on 
board the Somers which I did not know- 
before ; he trai\^lated his paper, but that I 
knew of immediately after he was confined* 

Q. Shortly before the execution, did Mr. 
Spencer or did he not, earnestly entreat 
Small to forgive him? 

A. I think, after the commander took 
leave of Small, Mr. Spencer asked him if 
he would not forgive him ; Small replied, 
" Ah, Mr. Spencer, that is a hard thing for 
me to do — ^you brought me to this ; " the 
commander said, " Forgive him. Small — 
don't go out of the world with any bad feel- 
ings at your heart;" I believe they then 
shook hands ; at this time I crossed over to- 
the other side of the deck. 

Q. Is it or is it not your belief, from what 
you saw of the manner of Small, that Small 
would have forgiven Mr. Spencer but for the 
interference of the commander ? 

A, I don't think he would. 

Q. Did or did not the forgiveness of Small 
seem to be anxiously desired by Mr. Spen- 
cer, and did he or did he not seem greatly 
relieved by receiving this forgiveness ? 

A. It appeared to be anxiously desired 
by Mr. Spencer ; I went on the other side 
of the deck, I think, at that time. 

Q. Did you receive orders from the com- 
mander to attend particularly to the comfort 
of Mr. Spencer and the other prisoners, and 
if so, were those orders obeyed ? 

A, I did receive repeated orders from the 
commander to that effect, and they were 
obeyed strictly, I believe. 

Q. What do you know of the command- 
er's manner, treatment, and conduct toward 
Mr. Spencer, generally, during the cruise, 
as compared with his treatment of the other 
young officers ? 
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A. I never saw any difference In his 
treatment toward Mr. Spencer from that 
shown toward the other officers. 

Q. What was the tone, the manner, the 
demeanor of Commander Mackenzie toward 
Mr. Spencer immediately before the execu- 
tion ? was it hardi or was it sympathizing? 
was it courteous or was it disdainful ? 

A. It was sympathizing, courteous. 

Q. Did the insubordination of the crew, 
as you have described it, continue after the 
execution, or did a change then take place ? 
If so, state the nature of the change. 

A. A change did take place for the bet- 
ter ; they were more subordinate — more at- 
tentive generally ; immediately after the ex- 
ecution I noticed a good effect, but not with 
some ; it relieved the minds of the crew 
generally ; after we left St. Thomas I think 
I observed a bad feeling among a few of the 
older part of the crew, whom I supposed to 
be implicated before ; the most of those I 
refer to are now in irons, or confined in this 
building, I believe. 

Q. From what you observed and knew of 
the spirit and feelings of the crew, and of 
the progress of the mutiny up to the time of 
the execution of the ringleaders, did you 
then, or do you now, believe that the Somers 
could or could not have been safely brought 
into port, unless the ringleaders were exe- 
cuted? 

-4.. I did believe then, and do believe now, 
that she never would have been brought into 
port in the hands of her officers, without the 
execution of those thrde men. 

CROSS-EXAMINED BY THE JUDGE ADVOCATE. 

Q. When did you firs^ suppose it would 
be necessary to execute Mr. Spencer, Crom- 
well, and Small, for the safety of the vessel, 
officers, and crew ? 

A. When we made more prisoners than 
we had the force to take care of, and I was 
more fully convinced after the examination 
in the ward-room before the council of offi- 
cers. 

Q. Do you know whether Mr. Spencer 
did apply, shortly before the sailing of the 
Somers, to be detached from her, and at 
whose instance did he apply, and how long 
before she sailed ? 

A. I believe he did apply to be detached, 
and the commander told him he would for- 
waird it ; to the best of my knowledge and 
belief, he applied at his own instance, and % 



short time before she sailed ; we had not 
time to hear from Washington. 

Q. Do you know whether the officers of 
the Somers were cautioned by Commander 
Mackenzie against any intimacy with Mr. 
Spencer ? 

A. Not to my knowledge. 

Q. At ten o'clock you communicated what 
you had heard from Mr. Heiskill, to Com- 
mander Mackenzie, who told you strictly 
to observe Mr. Spencer; did you do so? 
and how was he occupied until he went 
aloft to the foretop ? and how after you ob- 
served him on the Jacob's ladder ? 

A. I did observe him before that ; he was 
about in different parts of the vessel ; I think 
I saw him in the steerage ; once before that 
I saw him on the forecastle. After I saw 
him on the Jacob's ladder, I think he had a 
watch ; I am not positive. 

Q. Was Mr. Spencer, on the 26th of No- 
vember till the time of his arrest, engaged 
in the usual duties of an officer of his sta- 
tion ? 

A. I believe that he was engaged in the 
usual duties of his station, except when in 
the foretop having India ink pricked into his 
arm, and his menacing look on the Jacob's 
ladder. 

Q. Was he on duty when he was in the 
foretop ? 

A. No, sir. 

Q. Was it an unusual thing for Mr. Spen- 
cer to be in the foretop ? 

A, I think I have seen him there before. 

Q. Have you not seen other young offi- 
cers in the foretop, when not on duty ? 

A. Yes, sir, I have. 

Q. Explain the discipline of the brig, aa 
to watches ? how many would regularly be 
on mid- watch? and when next after the 
25th of November, would Mr. Spencer and 
Mr. Rogers have been on mid-watch to- 
gether ? 

A, The watch-bill will show the exact 
number ; I believe one half the crew, with 
the exception of the idlers, who are in the 
watch, but are not on deck usually; Mr. 
Spencer and Mr. Rogers would have had 
the mid-watch the fourth night, I be- 
lieve. 

Q. Did Wales swear before the council 
of officers that Mr. Spencer called out to 
him, " What the devil are you about, cruis- 
ing around there V* as he (Wales) was try- 
ing, on the night of the 25th, to get into the 
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inurdroom? when dii yon first hear this 
from Wales ? 

This quesdon was objected to by the 
acevsed ; the court was cleared, and, on the 
opening thereof, the judge advocate stated 
that the court had allowed the question to 
be put. 

A, I don't recollect whether that was 
down ; he did swear before the council of 
<^cers, but I don*t recollect whether he 
swore to this fact. 

Q. Did you hear of this exclamation be- 
fore Mr. Spencer's arrest ? 

A. I heard the exclamation was made, 
Iwit do not recollect, at this time, when it 
was told me. 

Q. When Wales told you Mr. Heiskill 
wanted to see you, did you notice any per- 
sons gather around you (and if so, whom ?) 
to overhear him ? 

A. I did not take particular notice. I 
walked down below immediately ; it was at 
the fore-hatch. 

Q. When did you first hear the mutiny 
was to break out before the arrival of the 
Somers at St. Thomas ? 

A. I don't recollect that I did hear it. 
Q. Did Wales swear before the council 
of officers, that Mr. Spencer had told him 
that the mutiny was to break out before you 
reached St. Thomas ? 

A. The evidence will show; I am not 
positive. 

Q. Had you any information, before the 
execution, that the mutiny was intended to 
break out before you reached St. Thomas ? 
A. I recollect of no other at this time, 
than that it was to break out, when Mr. 
Spencer had the mid-watch. 

Q. When Commander Mackenzie told 
jwi he doubted the truth of the existence 
of a mutiny, because the crew of the brig 
was in good discipline, did you then gainsay 
that opinion of his, as to the discipline of 
the ship ? 

A, I don't recollect what remark I made ; 
I asked him if I should see Mr. Wales, and 
get from him the truth of the story. 

Q. How long had you known Mr. Spen- 
cer? 

A. From the time he came on board of 
the brig. 

Q. How long was Mr. Spencer on board 
before the Somers sailed ? 

A, The log-book will show; I am not 
pomtive. 



Q. Had you any consultation with Com- 
mander Mackenzie, as to whether it was 
not desirable to get rid of Mr. Speaoer 
before you sailed, and what was your opin- 
ion? 

A, I think the commander and myself 
had a conversation on that subject, and I 
thought it was best to get rid of him, for we 
had no accommodations in the steerage ; we 
could not make him comfortable. 

Q. Did not the commander express ob- 
jections to Mr. Spencer's association widi 
the commander's relatives and connexions? 
A. No, sir, not that I heard ; I don't rec- 
ollect at this time that he did. 

Q. You say, that when asked your opin- 
ion, on the 26th of November, by Com- 
mander Mackenzie, as to what ,you would 
do in his place, you said you would bring 
that young man (meaning Mr. Spencer) aft, 
and iron him ; had the purser's steward have 
come to you with a like story, in respect to 
any other officer but Mr. Spencer, woidd 
you have determined on such a course, be- 
fore any announcement to him of what Mr. 
Wales had reported ? 

A. I would have confined any officer, if 
I had the same cause for suspecting him. 

Q. At the time of the arrest of Mr. Spen** 
cer, and when the commander charged him 
with aspiring to the command of his vessel, 
did the commander tell Mr. Spencer that he 
had heard of his scheme from Mr. ^ales ? 
^. I am not positive ; but I think he al- 
luded to the conversation on the booms. 

Q. At the time of the arrest of Mr. Spen- 
cer, did the commander, in his conversation 
with Mr. Spencer, refer to any conversations 
but one on the booms ? 

A. I think he did; he asked him if he 
had held conversations with Small and 
others. 

Q. Were all the officers but Mr. Hays 
around at the time ? 

A. They were all round the starboard 
side of the quarter-deck ; the conv^rsatkm 
was not in a loud voice. 

Q. Was your manner stem and com- 
manding to Mr. Spencer, when you ordered 
him out from among the officers to disarm 
him? 

A, I believe so. 

Q. When you asked Mr. Spencer as to 
concealed weapons, did he tell yon, yaa 
would believe nothing bow that he wotaU 
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A. He did tell me so ; aod said, I had 
better overhaul him. 

Q. What was Mr. Spencer's reply, when 
you told him your orders were to shoot him, 
if he attempted escape, or went forward of 
the mainmast % 

A, He told me, I think, that he would 
obey the order. 

Q. Who was the officer of the deck, and 
who were the midshipmen, at the time Wales 
inferred that Wilson was drawing out the 
handspike for an evil purpose ? 

A, I don't recollect. 

Q. You say Commander Mackenzie told 
Mr. Spencer, then, " you do not deny having 
had frequent conversations with Small and 
others ;" was this in the conversation before 
Mr. Spencer was disarmed and ironed ? 

A, He said, " Do you deny," I think ; it 
was before he was disarmed and ironed ; 
he was disarmed first and ironed after- 
ward. 

Q, Upon reflection, are you clear in your 
recollection that the word " frequent" was 
ttsed ? was not the commander asking Mr. 
Spencer as to his conversation with Mr. 
Wales on the booms ? 

A, My impression is that the word " fre- 
quent" was used; it struck me he was al- 
luding to Small and others besides Mr. 
Wales. 

Q. Did Mr. Spencer answer quickly ? 

A, I don't recollect. I think he hesi- 
tated; I think he showed some confusion 
when he spoke ; he spoke calmly. 

Q, Who kept guard over Mr. Spencer on 
the night of the 26th of November? 

il. I am not positive ; I think the officer 
of the deck ; I was up frequently and exam- 
ined his irons ; there was an order to ex- 
amine the irons of the prisoners every half- 
hour, as the irons were not deemed secure ; 
the commander was pretty much all the 
time on deck. 

Q. Did Mr. Spencer say nothing to you 
about this watchfulness ? 

A, Not that I recollect. 

Q. Did you take hold of his arms, and 
inspect his irons ? 

A. Arms and feet, frequently. 

Q. Do you say he made np statement to 
you, that he designed an attempt at es- 
cape? 

A' I don't recollect ; when I would tell 
him his orders, I told him my reasons for 
4wig so, that be might jHreserve his life ; 



when I would tell him his orders, he wiould 
say he would d)ey them, but did not always 
do it. 

Q. Did you charge him with having dis- 
obeyed the orders ? 

A, I did ; when Mr. Wales reported to 
me, that he had been handling a battle-axe.- 
Mr. Wales told me one monfing, that he 
was handling one of the battle-axes, and I 
think he told me, he looked at him in avch 
a way, that he was afraid to go by him ; I 
went on deck, and saw him myself handling 
a battle-axe ; I went over to him, and I said, 
" I was sorry to see he was breaking through 
the orders I had given him," and repeated 
to him that I had told him what the orders 
were, and my reasons for it ; I told him he 
must obey the orders strictly ; that his life 
depended on it ; I told him I would do my 
duty whatever he did, and told him if he 
did not obey them strictly, I would put him 
to death with my own hands. I had seen 
him exchang^)g looks with M'Kinley and 
M^Kee, and I think Wilson, and some oth- 
ers whose names I don't recollect, which 
was against orders. 

Q. What was Mr. Spencer's reply to your 
remarks to him, at the time of the battle-axe 
incident ? 

A. I don't recollect positively, but I think 
he told me he did not intend to break my 
orders. 

Q. Did he not tell you he had taken hold 
of the battle-axe merely for pastime, and as 
it was near ? 

A. I am not positive as to the fact, but 
my impression is that he did make some 
remark of that kind ; but his manner of han- 
dling the axe impressed me with the belief, 
that he was trying what he could do with 
his irons on. 

Q. Did Wales tell Mr. Spencer his fears 
about going past Mr. Spencer ? 

A. He told them to me ; I presume not 
to Mr. Spencer. The order was for the 
prisonoi, • when wishing for an3rthing, to 
apply through the officer of the deck to 
me. 

Q. Had you any notion that the maintop- 
gallantmast was carried away from any de- 
sign of any of the crew, to afford anoocation 
for the outbreak of the mutiny ? 

A. I was not on deck at the time ; fhran 
what I was told of the eircumstances after- 
ward, I believe it was. 

Q. Were not the aoostsn^iciouBpeiEBOM 
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in ih* maintop cross-trees — such as Crom- 
well Small, Wilson, Golderman, and others 
— at the tiriie of its being carried away? 

A. I don't know; they were up there 
after it was carried away; when I first 
loofctd aloft, I do not recollect having seen 
them ; I had some conversation with the 
commander when I first went on deck, and 
he ordered me to take charge of the deck ; 
afw relieving the oflicer of the deck, I 
looked aloft, and saw Cromwell, Small, Wil- 
son, and others, in the top-mast rigging, and 
about the cross-trees. 

The testimony of Lieut. Gansevoort was 
here suspended ; his evidence was read to 
him and corrected by him. 

The Court then adjourned until to-mor- 
row, Tuesday, Feb. 14, at 10 o'clock, A. M. 



.J 



Navy Yard, 
Brooklyn, Feb. 14, 1843, 
The Court met this day in pursuance of 
adjournment. Present — 

CaptJ»in Downes, Captain McKeever, 
" Read, " Page, 

" Bolton, " Gwinn, 

** Turner, " Wyman, 

" Sloat, Com'dr Ogden, 

« Smith, " Shubrick, 

" Storer, Members ; 

W. H. Norris, Esq., of Baltimore, Judge 
Advoc9to, and Commander Alexander Sli- 
dell Mftckenzie, accused. 

The journal of the preceding day was 
read af»d approved. 

Liest. Gansevoort recalled. 

CROSn EXAMINED BY THE JUDGE ADVOCATE. 

Q. How long a time do you suppose had 
elapp-*d from the carrying away of the main- 
topg^lant mast, to the time pi your getting 
on deck ? 

A. A short time — a few minutes ; I can't 
tell the exact time. 

Q. Did you hear any orders given to ac- 
count for the fact of Cromwell, Small, Wil- 
son, and Golderman going aloft after the 
accident? who was the officer of the 
deck? 

A, I did not hear any orders, that I rec- 
ollect; Mr. Hays was the officer of the 
dpfsk. 

Q. Which of the persons named in the 
l^ftt questions, were out of their stations, by 
Mng aloft on the cross-trees ? 



A, Wilson and Cromwell were out of 
their stations. 

Q. Had you not, previously to the occur- 
rence to the mast, told the commander of 
suspicions as to Cromwell, and that you re- 
garded him as a dangerous man ? 

A. I think I had. 

Q. Had you and the commander deter- 
mined, before the maintop-gallantmast was 
carried away, that Cromwell was to be ar- 
rested ^ 

A. I think not, sir. 

Q. Was not Cromwell arrested as soon 
as he came from aloft, after the carrying 
away of the maintop-gallantmast ? 

A, Yes, sir. 

Q. You say you exclaimed, when you 
went on deck, at the time of carrying away 
the mast, " God, they are coming !" Were 
you then under the impression that Mr. 
Spencer's Accomplices were rushing to dis- 
arm the officers and efiect his rescue ? 

A. I did not say, when I went on deck, 
after the mast was carried away, " God, 
they are coming !" The mast was carried 
away about three o'clock ; I am not posi- 
tive ; it was late when the other mast was 
sent up. 

Q. When the rush took place, at the time 
of the pointing of the mast, on the 27th No- 
vember, which you have described, can you 
recollect the words Mr. Rogers cried out to 
you, when he heard your voice threatening 
to shoot whoever put his foot on the quarter- 
deck? 

A. I think he said, " It is me, sir ; I am 
sending the men aft." 

Q. Did the tone of Mr. Rogers indicate 
alarm lest you should shoot some one ? 

A. I don't recollect that I observed it. 

Q. What reply was made to you by any 
of the men, when you threatened to sIkk)! 
any one who put his foot on the quarter- 
deck? 

A. I don't recollect that any of them 
spoke. 

Q. When you ascertained from Mr. Ro- 
gers it was his order had put the men in 
motion, did you not order the men aft, after 
enjoining more quietness of movement, to 
man the mast, and did they not obey you ? 

^. I did order them aft, and they did 
obey me. 

Q. Did you not afterward express to the 
commander and some of the other officer^, 
that you had been under a wrong impression 
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as to the meaning of the men at the time 
they were obeying Mr. Rogers* order ? 

A, I think I did afterward express my 
satisfaction that I had not shot among them, 
as I was near doing ; my impression was, 
when they were coming down, that it was 
for the purpose of destroying us (when the 
rush took place) ; I don't recollect having 
said I was under a wrong impression, to the 
commander, or any other officer. 

Q. Why were you gratified that you had 
not shot ? 

A. Because I might have killed an inno- 
cent man. 

Q. Was it not after the arrest of Crom- 
well and Small that the commander ad- 
dressed the crew, and announced to them 
the mutiny ? What was the manner of the 
crew on hearing of it ? 

A, The log-book states it was after the 
arrest of Cromwell and Small, and I believe 
it was, which would make it the 28th, civil 
time ; the log-book is kept astronomical 
time ; the crew appeared to be attentive, 
and I thought it made a good impression at 
the time on some of them. 

Q. Did not many of the crew appear as- 
tonished—did not many weep ? 

A. Some of the younger part of the crew 
appeared astonished ; 1 am not positive as to 
the weeping ; my impression is, that I saw 
Lego, one of the boys, in tears. 

Q. In reply to Commander Mackenzie's 
question, you have said that you think you 
did tell King and Dickinson of Mr. Spen- 
cer's plot on the evening of the arrest ; did 
you charge them to keep the information 
you gave them to themselves ? 
A. I did. 

Q. Did you regard the look of Mr. Spen- 
cer, which he gave you while on the Ja- 
cob's ladder, as indicating malicious feeling 
toward yourself? 

A. It was a new expression of Mr. Spen- 
cer's ; I knew he had had an operation per- 
formed on his eye ; he had told me so ; I 
did regard it as indicating decidedly mali- 
cious feelings to myself. 

Q. Why, and on what day, did you take 
Mr. Spencer the papers found in his locker ? 
A, I am under the impression that it was 
on the 30th ; for the purpose of his proving 
more clearly his guilt ; 1 took him the paper 
that he might translate it, so I could under- 
stand it ; my object was to obtain from him 
an acknowledgment of his guilt. 



Q. Was it after Mr. Spencer told you he 
would have a conversation with you when 
his mind was in a suitable state ? 
A, It w&s after that, I think. 
Q. When Mr. Spencer told you he would 
have a conversation with you, did he tell 
you he would answer any questions you 
would put to him ? 

A. I don't recollect at this time. "^ 
Q. Did he not tell you tltat his object in 
proposing the conversation with you was to 
tell you everything ? 

A. I don't recollect that ho did. 
Q. Did you not tell Comtnander Mac- 
kenzie and other officers, that Mr. Spencer 
told you he would answer every question 
you would put to him ? 

A . I don't recollect that I did ; I told 
Commander Mackenzie this conversation 
with Mr. Spencer. , 

Q. When you told Commander Macken- 
zie of this conversation, did he advise you 
to hold the interview with Mr. Spencer and 
hear what he had to say ? 
A. Yes, sir, I believe he did. 
Q. Did Commander Mackenzie advise 
you to put free and full inquiries to Mr. 
Spencer as to his scheme ? 

A, I don't recollect, but my impression is 
he told me to find out all I could about it ; 
it is impossible to recollect all the conver- 
sations that took place between the com- 
mander and myself during that afiair. 

Q. Did you report to Commander Mac- 
kenzie the interview you did have with Mr. 
Spencer, in pursuance of Mr. Spencer's re- 
quest ? 

A. I did report it, but I do not know at 
what time afterward ; I mentioned it to 
Commander Mackenzie another time ; it 
may have been after the execution ; th^ 
commander told me that Mr. Spencer had 
toM him the same he had told me ; I refer 
to the conversation about his having a plot 
on board of other vessels ; Mr. Spencer did 
not tell me he wished me to repeat our 
conversation to the commander, but from 
his manner I thought he did. 

Q. Was this the interview you had when 
Midshipman Delonde was present ? 
A. No, sir. 

Q. Was it before or after the interview 
when Midshipman Delonde was present ? 
A. Before, I think. 

Q. In the interview when Mr. Delonde 
was not present, did you ask Mr. Spen* 
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cer anything as to the paper found in his 
locker ? 

A. I don't recollect that I did. 

Q. In this interview, did you "ask Yam the 
names and noniber of his accomplices ? 

A, I don't recollect ; I had frequent in- 
terviews with Mr. Spencer. 

Q. Did you not ask him how far the 
conspiracy had gonfj, Lti these same inter- 
views ? 

A. I don't recollect. 

Q, Tern say he told you he had had this 
plot in the Johji Adams and Potomac, but it 
had not gone so iar as in the Somers. Did 
you not Lhon ask him how far it had gone, 
or did he tell you I 

A, I don't recollect ; he told me he had 
had this plot on, foot on board of every vessel 
he had been in, and mentioned the John 
Adams and Potomac, but that he had never 
gone as far as he had on board the Somers ; 
I don't recollect asking him how far he had 
got, or his telling me; Mr. Spencer was 
not disposed to communicate freely with me 
at any time. 

Q. Did he tell you, in this same inter- 
view, when he had broached his scheme to 
Small first ? 

A. No, sir. 
" Q. As the commander had instructed you 
to find out all you could in this interview, 
how is it you put none of the preceding 
matter of inquiry to Mr. Spencer ? 

A, He did not show#aich of a disposi- 
tion to communicate at any time ; I wished 
to choose a time when he was disposed to 
talk, and his mind was in a state to do so ; 
I may have then had a reason for not ask- 
ing questions, which I do not recollect now ; 
I don't know that the commander did refer 
to this particular interview, but his general 
instructions were, to find out what I could. 

Q. You say you have had several inter- 
views with Mr. Spencer. Did you in any 
of your interviews, when Mr. Delgnde was 
not prfisent, ask Mr. Spencec who wea-e his 
accomplices, when he had first broached the 
scheme to Small, or when he had made out 
the paper found in his locker ? 

A, I don't recollect that I did. 

Q. If you made none of these inquiries 
of Mr. Spencer, what did you do in pursu- 
ance of the commander's instructions to find 
out from Mr. Spencer what you could as to 
the mutiny. 

A. 1 obeyed his orders to take the best 



means I could to find out the state of tlM 
^vessel; I inquired among the crew for- 
ward ; I believe I obeyed the commander's 
order ; I showed Mr. Spencer the paper ; 
I got him to translate it when Mr. Delonde 
was by. 

Q. When did you show Mr. Spencer the 
paper when Mr. Delonde was by ? 

A. I think on the 30th. 

Q. You say, that on the 30th November 
you showed the paper found in Mr. Spen- 
cer's locker to him, and that he translated it 
in the presence of Midshipman Delonde. 
Did you ask him whether those papers con- 
tained a true list of those who were his ac- 
complices in the mutiny ? What did he say 
about those names ? 

A. 1 don't recollect; he read themofif; 
acknowledged it to be his paper. 

Q. Did Mr. Spencer say anything about 
that list in this interview, when Mr. De- 
londe was by, as containing the names of 
those he conjectured would join him, or as 
containing the names of those who had 
joined him ? 

A. I don't recollect. 

Q. In this interview, when Mr. Delonde 
was present, did you, or any in your hear- 
ing, put any questions to Mr. Spencer as to 
the names on that list besides that of E. 
Andrews, or did Mr. Spencer make any re- 
marks as to any of those names ? 

A. He did not make any remarks except 
those about E. Andrews, I think — that is 
my impression ; about the writing — some 
hieroglyphics at the head of one of the col- 
umns — I asked him if that was the alphabet 
he invented at college ; I don't recollect of 
putting or hearing any questions put as to 
the names on that list. 

Q. Did you tell Small that Mr. Spencer 
had told you that E. Andrews was Small's 
genuine name 1 

A, I don't recollect ; I am not positive as 
to that, but I think not. 

Q. Was D. M^Kinley a foretop man ? 

A. He was a maintop man ; I think the 
watch-bill will show. 

Q. Had the lists found in the locker of 
Mr. Spencer been shown him after the ar- 
rest of Cromwell and Small, and before the 
arrest of any others ? 

A, I think it was after the arrest of 
Cromwell and Small; the log-book states 
that after 9 o'clock at quarters, on the 30th 
of November, civil time, M'Kinley, M^Kee, 
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aod Wilsdiiy wete arrested ; my iin|»retsioB 
kf &dt the p^ers of Mr. Spencer were 
shown him after the arrest of -Wilson, 
M'Kinley, and M'Kee ; I am not positive. 

Q. Did Mr. Spencer tell you, or any bne 
in your hearing, at any time, how far his 
conspiracy extended, how many on the list 
knew of it ? 

A, Not that I recollect. 

Q. Did Mr. Spencer tell you, or any one 
in your hearing, at any time, when that list 
was made out ? was any inquiry as to that 
put to him ? 

A, I don't recollect that Mr. Spencer told 
me, nor that any inquiry was put to him. 

Q. Who took Mr. Spencer his meals ? 

A, Howard, the steerage boy. 

Q. Did Mr. Spencer ever say to you, or 
any one in your hearing, as to when he had 
first mentioned his scheme to Small ? 

A, Not that I recollect. 

Q. In any conversation held by you, or 
any one in your hearing, with Small, did 
he ever say how long he (Small) had known 
of Mr. Spencer's scheme 1 

A, Not that I recollect. 

A. What were the remarks of Comman- 
der Mackenzie to Cromwell at the time of 
his arrest, and the replies of Cromwell ? 

A. He told him that there were so many 
suspicions against him, that he thought it 
necessary to confine him ; he should there- 
fore be confined as Mr. Spencer was, to be 
taken home and tried by the laws of his 
country ; if he was innocent he would be 
acquitted, but if guilty he would be pun- 
klied ; I think Cromwell said, " Yes, sir ; 
but I don't know anything about it, 1 assure 
you, I don't know anything about it ;" as 
near as I can recollect, this was the con- 
versation. 

Q. Did the commander then charge him 
with having had conversation of a mutinous 
character with Mr. Spencer? if so, what 
was Cromwell's reply ? 

A, I don't recollect. 

Q. Did Commander Mackenzie then tell 
Cromwell he regarded him as a dangerous 
man? 

A. I don't recollect. 

Q. Did you not swear before the court 
of inquiry that Commander Mackenzie then 
told Cromwell he regarded him as a dan- 
geious man ? 

A* I don't recollect ; the records of the 
court will show. 



Q. Immediately after the commander's 
confversation with Cromwell, what passed 
between the commander and Small ? Was 
their conversation within the hearing of 
Cromwell ? 

A, That I can't say ; the conversation 
was of the same nature as that he had with 
Cromwell, as near as I can recollect. 

Q. Was Cromwell as near to the com- 
mander and Small as you were, when the 
commander was talking to Small, and was 
the tone of the commander's voice distinot^? 

A* I don't think he was ; my impression 
is, that the tone of the commander was dis- 
tinct, though low. 

Q. What was Small's reply to the comr 
mander at the time of his arrest ? 

A. 1 am under the impression that he 
confessed at this time that he had had con- 
versations with Mr. Spencer ; the comman- 
der said, as near as I can recollect it, " You 
have had conversations with Mr. Spencer i'^ 
he did not deny it. 

Q. Did Commander Mackenzie tell Mr. 
Spencer he was to be taken to the United 
States for trial, or did you ? 

A. I don't recollect hearing the comman- 
der, and I don't recollect that I did ; that 
was my impression when he was made pris- 
oner. 

Q. In any conversation with Small, did 
he pretend to know — did he say he did know 
of any one as engaged with Mr. Spencer in 
mutiny but himself and Wales ? 

A. His conversation with me about Crom- 
well led me to understand that Cromwell 
was engaged in it ; I don't know that he 
mentioned any one else. 

Q. Did you not first mention Cromwell's 
name to Small, and ask him if he was en- 
gaged in the mutiny ? 

A, I Aink I did ; that was the object of 
my conversation, to ascertain from him 
whether be was. 

Q. Did not Small say it was a hard thing 
for him to say, whether Cromwell was, or 
not, engaged in the mutiny ? 

A. He said, " That is a hard thing foir 
me to say ; I have seen him give him more 
money than I should like to give him, or 
lend him either." 

Q. Did you not then press Small to give 
you a more explicit answer ? ' 

A, I said to him, that's not the thing; I 
want a plain answer to a plain question — is 
not Cromwell deeply engaged with Mr» 
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'Spencer to take the vessel out of the hands 
of her officers ? This is, as near as I can 
' recollect, the conversation ; his reply was, 
" If anybody is, he is." 

Q. Did Small tell you there was a' plot 
to take the vessel out of the hands of her 
officers ? 

A. I don't recollect that he did. 

Q. What did you mean when you left 
the conversation saying, " I thought so" ? 

A, I meant that I thought that he (Crom- 
well) was engaged in it. 

Q. Did you mean that Small had given 
you certain information that Cromwell was 
in the conspiracjr, or that you agreed with 
Small in thinking Cromwell was, if there 
was a plot at all ? 

A, I understood it as certain informa- 
tion? the impression made on my mind 
was that he knew that Cromwell was en- 
gaged in it. 

Q. Was not the manner of speech of 
Small slow and thoughtful 1 

A. Clear and confident his manner was. 

Q. Did you at any time offer any induce- 
ment to Small to tell you the whole truth ? 
did you tell him he had better tell you all 
about it ? 

A. Not to my knowledge. 

Q. On what day was it after Cromwell's 
arrest that Mr. Spencer declared him inno- 
cent of any connexion with him, and asked 
you if Cromwell was confined for anjrthing 
concerning himself (Mr. Spencer)? 

A. I am not positive whether it was at 
the time Cromwell was confined or the 
next morning. By his manner I judged that 
he wished Cromwell was set free. 

Q. Did you not hear Mr. Spencer again 
on the day of hi3 execution, after the com- 
mander told him he was to die in tenpmin- 
utes, declare that Cromwell was innocent, 
and beg that he might be believed ? 

A. 1 have no recollection of having heard 
that remark. 

Q. Did you hear Commander Macken- 
zie, after the execution, admit that Spencer 
had declared Cromwell innocent after he 
had announced their fate to the prisoners, 
and beg that it might be believed ? 

A. I think at the time that the prisoners 
were about going forward, the commander 
said to me that Mr. Spencer had told him that 
Cromwell was innocent, and asked me what 
I thought about it ; I told him that I thought 
that Cromwell was guilty; I don't know 



whether I proposed to ask the petty officers 
or whether he ordered me to* do itj'tiwt I did 
ask themj nobody ^aid he was innocent, 
and Didunson, I think, Md ^'he (Crom- 
well) ought to have thought pf that before." 

Q. Did the commander tell you that 
Cromwell had on his knees protested his 
innocence, and that Spencer begged that he 
might be believed, and that he (the com- 
mander) was staggered by it f 

A, I don't recollect ; I am under the im- 
pression that he did tell me something of 
that nature ; what the words were I don't 
recollect. 

Q, Did you then tell the commander 
there was not a shadow of doubt of Crom- 
well's guilt ? 

A, I believe I did, and I don't think I 
saw any doubt in the minds of those petty 
officers, as far as I could judge by appear- 
ances ; I did not judge from that altogeUier ; 
the testimony of the petty officers, and what 
I saw myself, convinced me. 

Q. After this, did Cromwell, while the 
whip was about his neck, seize your hand, 
and grasping it beg you lo forgive him ? and 
did he then declare himself innocent, and 
hope you would find it out in less than six 
months ? 

A, He did, sir. 

Q. In reply to Commander Mackenzie's 
question as to what Cromwell could have 
meant when, asking you to forgive him, you 
said " you' couldn't tell, unless ii was for 
having meditated taking your life," did he 
not, in the same breath that he asked you 
to forgive him, further state that he was in- 
nocent and hoped you would find it out in 
less than six months ? 

A. He asked me to forgive him, and im- 
mediately added that " he was innocent, 
and hoped we would find it out in six 
months ?" 

Q. Do you now believe that, when he 
grasped your hand while in the gangway 
with the whip about his neck, and then pro- 
testing his innocence and asking your for- 
giveness, he had any design of drawing you 
overboard ? 

A. I think that he had some intention of 
that sort, and I think the two petty officers 
who were holding him were of the same 
opinion, and I thought how I should get on 
board again if he did take me overboard ; I 
thought such was his intention then, and I 
think so now. 



Digitized by 



Google 



NAVAL COURT MARTIAL. 



49 



Q, Did Mr* Sponcer aak tlie forgireness 
of CromwoU ? did ho not ask tlie forgive- 
nesa of Wales and Small I 

A, He asktsd the ibrg^vaness of Wales 

and Small, and not of Cromwell that I ko^w 

^^7 I lieard him ask the forgiveness of 

^feinalJ, and saw him stop to speak to Mr. 

^n^ales, and am under the inipression he 

^Pbked hia forgiveness. 

^^ Q. Did Small tell Mr. Spencer that he 

had brought l>oth. Cromwell aEtd himself to 

tbflirfate! did Small niie Cromwell's name? 

^4. He said, '^Ahl Mr. Spencer, you 
have brought me to this :" he did not use 
Cromweirs name that I recollect. 

Q. You say you think Small would not 
have forgiven Mr. Spencer but for the com- 
mander's influence ; did you or any one in 
your hearing then ask Small how much he 
knew of Mr. Spencer's plot, who were en- 
gaged in it, and when it commenced ? 

A, No, I did not ask him, and no one 
that I heard, to my recollection. 

Q. Was it not intended on the evening 
of. the 27th to take Mr. Spencer to the 
United States, as well as Cromwell and 
Small, to be tried ? 

A. Yes, sir, it was, I believe. 

Q. Were you shown the draft of the 
commander's letter to the officers before it 
was sent ? 

A. I don't recollect that I saw the letter 
before it was handed to me by the com- 
mander, on the starboard side of the quar- 
ter-deck. 

Q. Had you any consultation with the 
commander about his writing a letter to the 
officers, before you saw the one that was 
sent? 

^. I am not positive as to the time he 
spoke to me of addressing a letter to the 
officers, but I believe I knew there was one 
to be addressed to them before I received it. 

Q.' Did you not, on the 28th or 29th of 
November, advise him to send such a letter 
to the officers ? 

A, I don't recollect that I gave him any 
advice about it. 

Q. Did you not hear Wilson when he 
went aft to make explanation to the com- 
mander, and desire not be put in irons ? 

A. I don't recollect to have heard him. 

Q. Did or did not you hear the explana- 
tion made by M'Kinley and M*Kee to the 
commander ? did they or not go aft volun- 
tarily to make them ? 
7 



A. I don't know that they did, and I ' 
don't recollect to have heard them. 

Q. Was not the letter of the commander 
to the officers prepared before Wilsonr, 
M*Kinley, and M*Kee were arrested ? 

A, I don't recollect. 

Q. Did you on the 28th, and at what 
time of the day, advise with Mr. Perry, the 
master, as to whether Cromwell, Small, and 
Mr. Spencer should not be put to death, if 
you had to take more prisoners ? and what 
was his conclusion ? 

A. I don't recollect as to the day ; I 
think I spoke to the doctor, Mr. Perry, and 
Mr. Rogers, and I think their conclusion 
was that they should be disposed of. 

BY THE COURT. , 

Q. Was that before the council of officers 
was held ? • .^ 

A, Yes, sir. * ♦ 

BY THE JUDGE ADVOCATE. 

Q. Was it a day or more before tke hold- 
ing of the council o£ officers ] t 

A, I don't think it was more than a day ; » 
I am not positive as to the time. 

Q. Did you cemjnunieate the opinion of 
these officers to the commander, and when ? 

^. I am under Ihe impression I did p a 
short time after I had the conversation j I 
am not sure I spoke to thetn all the same 
day. 

Q. As you would have the opinion of 
each officer, did you communicate it to the 
commander ? 

A, I think I did, sooner or later. 

Q. Turn to the log-book under date of 
the 28th of November ; was there a vessel 
reported on that date three points to the 
larboard bow ? was there any endeavor to ■ 
hail or overhaul her ? was there any con- 
sultation about placing any of your prison- 
ers aboard of her between yoii and Com- 
mander Mackenzie ? . ^ 

A, The log-book says, "on the 27th of 
November discovered a sail thr^ fourths 
of a point on the larboard bow, standing to 
the southward and westward ; the Sotners 
was steering N. 65° W. on the moVning of 
the 28th, civil time, between 4 and 8 o'clock, 
when the sail was seen :" the log-book time 
was astronomical time ; I don't know that 
any attempt was made to overhaul her ; I 
don't recollect to have heard of that sail, 
excepting after we arrived here, when I 
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h^axd some of the officers talking about it ; 
it may have been the same, or another ; I 
hzwe no recollection about it. 
' The examination of Lieut. Gansevoort 
was here suspended ; his evidence was 
read over to him and corrected by him. 

Vhe Court then adjourned until to-mor- 
row (Wednesday), Feb. 15, at 10 o'clock, 
A.M. 



Navy Yard, Brooklyn, > 
February 16, 1843. J 
The Court met this day, in pursuance of 
adjournment. Present — 

Captain Downes, Captain McKeever, 

" Bead, " Page, 

' « Bohon, " Gwinn, 

" Turner, " Wyman, 

" , Sloat, Com'dr Ogden, 

" Smith, " 'Shubrick, 

" Storer, ^, Members; 

Wm. IL Norrifl, Esq., of Baltimore, Judge 
Advocate, and CoiiKnattd^r Alex. Slidell 
Mackenzie, {iccuyed. 
** The journal of I lie pq^ceding day was 
read over and approved. , 

Lieutenant Gaiiso%oort recalled. 

9 CROaS-EXASIlNED BV tAB JUDGE ADVOCATE- 

♦ Q> At the tlrat; the mast was to be 
swayed, when you say the rush took place, 
did not Mr. Hays tell you that at first only 

• three or four men could be got to man the 
mast ropes, and that it was owing to the 
complaint of Willinm Collins, the boat- 
swain't maie^ to him, that the peremptory 

^ orders were giv^oii tbat brolight the men so 
* hurriedly aft ta tlioir dutyl 

A. Mr. Haj's did fliot address me, that I 
recollect. 

Q. Did you learn at all, at the time, that 
stch was the fact from Mr. Rogers, or Col- 
* lins, the boatswain's mate ? 

A. I think afterward, I don't know how 
long, when the mast was up ; I think Mr. 
Rogers told me he could not get the men 
to coma aft, that the men wouldn't come aft, 
that he started them aft, or had to start them 
aft. 

Q. Did Mr. Spencer tell you, at any time 
after his arrest, that he had been drinking 
brandy on the evening of the 25th Novem- 
ber before the conversation on the booms ? 

A, No, sir, not that I recollect ; he told 



me he had induced the wardroom steward 
(Waltham) to steal brandy from Hiy mess. 

Q. At what time was the brandy stolen ? 

A. That I don't know, but I believe at 
repeated times ; I don't know that it was 
stolen on the 25th ; the first I knew of it 
the wardroom boy told me, and I then asked 
Mr. Spencer about it, and he told me ; it 
was shortly after Mr. Spencer was confined 
that I learned about it, I thlak. 

Q. When was Mr. Spencer first given to 
understand there was no intention to take 
him to the United States ? 

A. I believe on the morning he was ex- 
ecuted. 

Q. In any of his interviews with you, 
did Mr. Spencer ask that he should be un- 
ironed, and promise to behave himself cor- 
rectly ? 

A. No, sir. 

Q. Did Mr. Spencer speak in any of 
these interviews of what he intended to do 
on getting to the United States ? 

A. He asked me for pen and paper on 
one day ; I don't recollect what he said ; he 
wished to keep an account of the occurren- 
ces which took place ; I asked the com- 
mander — of course it was not allowed. My 
impression was, and I think I communicated 
it to the commander, that he would proba- 
bly make use of it to communicate with the 
crew. 

Q. Did he tell you why he wanted to 
keep this account ? 

A. I don't recollect ; it was at once re- 
fused. This conversation, I think, sprung 
up some morning ^^hen he was taken out 
of his irons to wash himself, which was 
done every morning ; he was asked if he 
wanted anything ; it is impossible for me ta 
recollect dates and the whole of conversa- 
tions ; I am not positive that he was taken 
out of irons the last morning. 

Q. Did Small tell you, at any time after 
his arrest, that he had been drinking bran- 
dy given him by Mr. Spencer on the even- 
ing of the 25th November before the con- 
versation on the booms ? 

Q. I don't recollect. 

BY THE COURT. 

Q. Did you see Mr. Spencer on the even- 
ing of his conversation with Mr. Wales on 
the booms ? and if so, had you any reason 
to believe that he was under the influence 
of liquor ? 
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A. I don't recoDect that I saw him ; if I 
^Ay I did not observe him ; I joever saw 
him under the influence of liquor but once, 
when he dined with the waitlroom by my 
iavitation ; I never saw him drunk at any 
other time, that I recollect. 

BY THE JUDGE ADVOCATE. 

Q. Had Mr. Wales told you,' soon aftef 
the arrest of Mr. Spencer, that he (Wales) 
had never, had any mutinous conversation 
with Mr. Spencer before the evening of the 
25th of November ? 

A. I don't recollect that he ever told me 
that he had any other mutinous conversation 
but the one on the booms. 

Q. When you saw Mr. Wales's name o* 
the list found in Mr. Spencer's locker, did 
you conclude that it was put there without 
Mr. Wales's authority, or put there after 
the conversation on the booms ? 

A, I supposed it was put there after the 
wmversation on the booms, and without his 
authority. 

Q. If it was put there after the conversa- 
tion on the booms, what was there in the 
paper to excite alarm ? Were not only four 
names down as certain, and Mr. Wales 
among them ? 

A, I supposed it was put there after the 
conyersation on the booms ; I don't know 
that Mr. Wales was aware that his name 
was down ; my alarm was not excited by 
the paper, but from the manner of those that 
were on that paper, and the manner of those 
that were not on it ; as translated to me, 
there were but four names under the head 
of certain, and Mr. Wales was among these, 
I believe. 

Q. Count, if you please, and say how 
many names are among the doubtful — how 
many to be kept nolens volens. 

A. There are ten under the head of 
doubtful, as near as I recollect the transla- 
tion; eighteen under the head of nolens-vo- 
lens. 

Q. Please read the note as to the doubt- 
fdl names as it was translated to you by 
Mr. Spencer. 

A. This is as near as I recollect what 
was told me at the time : Those doubtful, 
marked with a cross, will probably be in- 
duced to join before the project is carried 
into execution ; the remainder of the doubt- 
ful will probably join when the thing is 
done — if not, they must be forced. If any 



not marked down wish to join after it m 
done, we must pick out the best and dispose 
of the rest. 

Q. Seeing (his paper then, and thinking 
that Mr. Wales's name had been put down 
after the conversation on the booms, did you 
believe Mr. Spencer had any matured plot 
with twenty men of the crew of the Som<^ 
ers? 

A. Yes, sir ; I did believe so, from the 
conversation which Mr/ Wales had repeat- 
ed, and from the appearance of the crew. 

Q. Did you ever ask Mr. Spencer when 
he had put down Wales's name ? 
A. fJo, sir ; not to my recollection. 
Q. Does Cromwell's name appeinron that 
list? 

A. It does not ; there was a name wkich 
I think represented him. 

Q. During the time of the 4nvestigatk)ii 
before the couricil of officers, was it at all 
inquired of or discussed, wjjelher the vessel 
should be taken to St. Thomas, or any nearei; 
port? 

A. Yes, sir; I think it was mentionedl. 
Q. What do you mean by ** mentioned ?" 
A. I think the qKesiioii was asked by 
some of the officers ; ilie i natter was dis^ 
cussed among the c^niricilj aTul wc came to 
the unanimous conclusion^ that the vessel 
could not be taken into port, and that the 
immediate execution was necessary. 

Q. Was it inquire tl of ihe witnesses be- 
fore th« council of o flic ers , whether the 
vessel could be taken into St. Thomas, or 
any nearer port ? . / 

A, I don't recoUec^; the evidence as ta* 
ken down will show. 

Q. Will the evidence show what ques- 
tions were put ? 

A. To the best of my knowledge and be* 
lief, it will generally. 

Q. When you came to the conclusion 
that the vessel could not be taken into p<llrt; 
what port had you reference to ? 
A. I had reference te St. Thomas. 
Q# In any of your consultation* with any 
of the officers, was this mutiny spoken of) 
as having been designed certainly to break 
out before the arrival at St. Thomas ? and 
if so, with what officers. 

A. I don't recollect — my impression is^ 
that it was the general opinion of all the 
officers and the sound part of the men ; I 
think that it was spoken of — I am not posi- 
tive as to the officers ; I think Mr. Rogem 
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and Mr. Perry, as well as others, whose 
names I do not recollect at this time, ex- 
pressed that belief. 

Q. Did they give you their reasons for 
that belief? 

A. They may have done so, but I don't 
recollect at this time. 

Q. On the2fith, or 29th, or 30th, did you 
and Commander Mackenzie ^examine the 
chart, and discuss the practicability of ta- 
king the vessel safely into the nearest port. 

A. We may have examined the chart, 
but I don't recollect any such discussion ; 
I am not sure as to the examination of the 
chart then ; it was examined frequeijtly. 

Q. Did you, in any of your consultations 
with ^y of the officers before the execu- 
tioUk mention the likelihood that the prison- 
ers would escape punishment if taken to 
the United SHates, by the influence of money 
oi of their friends ? if so, nsfme the officers. 
Did the commaijder make any such intima- 
tion to you ? 

A. I did not; I don't recollect that the 
commander made such intimation to me. 

Q. Were Mr. Spencer, Cromwell, and 
Small, notified that an investigation was to 
-beheld? 

A, Not that T know of. 

Q. During the time the investigation was 
going on before the t^ouncil of officers, were 
Mr. Spencer, Cromwell, and Small, inform- 
ed of it, and desired to state if they had any 
questions to put ? or was the evidence Iq 
particular of any witnesses reported to them, 
or either of them ? 

A. I don't know that anything of that sort 
was done. 

Q. From the tJitie of his arrest to the time 
of his execution, did any oflficer apply to the 
commander or yourself, for permission to 
explain to Mr, Sponcer his si mat ion, and 
what was contemplated in respeei to him, 
that he might aflTord him any friendly ser- 
vices, lo take care of his rights l 

A. 1 don't recollect that he did. 
■ Q. Was anything of the like kind asked 
or proposed by any of the crew, in respect 
to Ctomwell and Small ? 

A. Not that liinow of. 

Q. Did Small, or Mr. Spencer, tell you 
what post of command Small was to have 
under Mr. Spencer's scheme ? 

A. Not that I recollect. 
* Q. Did you ever hear any mutinous ex- 
pressions from Mr. Spencer to the crew ? 



A, None that I recollect at this time. 

Q. What injuries had Mr. Spencer done 
you? 

A. None that I know of, except having 
meditated taking my life, and taking the 
vessel out of the hands of her officers. 

Q. You have spoken of the men gather- 
ing in groups, after the arrest of Mr. Spen- 
cer, how inany would be in a group, or 
would there be more than one group at a 
time ? 

A, Yes, sir ; I observed several groups 
from five to fifteen, as near as I could judge, 
in a group, sometimes more. 

Q. Did you consider it mutinous, that 
before the cause of an officer's being in irons 
*iras explained to the crew, that they should 
gather on the deck, that they might look at 
him, and talk about the probable cause ? 

Upon the question being put, the accused 
objected to it as illegal; the court was 
cleared to consider it ; on the opening there- 
of, the judge advocate announced that the 
court had decided that the question should 
not be put. 

" The judge advocate was of opinion that 
the question was entirely legal, he having 
an entire right to put questions, that would 
illustrate the witnesses class of opinions ; 
for if the witness should answer that he 
would consider it mutinous for the crew to 
gather in groups, before the cause of ironing 
an officer was explained to them, it would 
indicate his kind of professional opinions, 
from which the court could infer his char- 
acter for judgment. 

" William H. Norris, 

" Judge AdvoceUe." 

At the request of the accused, the cross- 
examination of Lieut. Gansevoort was sus- 
pended, that the accused might examine 
the Honorable Samuel F. Holbrook, of Bos- 
ton, a member of the Massachusetts legis- 
lature, now in session, and whose public 
duties make it desirable, that he should be 
relieved from attendance on this court as 
speedily as practicable. 

Honorable Samuel F. Holbrook, being 
duly sworn by the president of the court, 
testified as follows : — 

BY COMMANDER MACKENZIE. 

Q. What is your name, and place of res- 
idence, and your occupation ? 

A. My name is Samuel F. Holbrook; 
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my residence is 142 Purchase St., Boston ; 
my occupation, a shipwright. 

Q. Were you, or not, acquainted with 
Elisha Small, a late seaman on board the 
Somers? If so, have you been long ac- 
quainted with said Small, and with his fam- 
ily, and do you know whether Small was 
his real name ? 

A, I have been acquainted with him for 
many years ; he was given to drink ; I al- 
lude to his drinking with no intention of re- 
flecting on his general character ; I am 
likewise well acquainted with his father 
and mother for many years, and that is his 
name ; I have known him from a boy. 

Q. Did he ever, to your knowledge, pass 
by the name of Andrews ? 

A. Never. 

Q. Are you quite sure that the person 
whom you knew as Elisha H. Small, was 
the seaman of that name on board of the 
Somers ? and if so, state your reasons for 
being sure of it. 

A. I knew at the time he had entered on 
board of the Somers ; I knew of frequent 
letters that passed from him on board of the 
Somers to his mother ; I know his hand- 
writing and signature. When I heard of it 
at Boston, and it was promulgated round 
the neighborhood, that one of the persons 
hung on board of the Somers was Elisha 
Small, it so happened, that I was then re- 
pairing a vessel which he had sailed in 
several times — 

The further answer of the witness to that 
question was suspended. 

CROSS-EXAMINED BY THE JUDGE ADVOCATE. 

Q. How long has it been since Small 
was under your immediate notice ? 

A. I have known him for a number of 
years ; it has been about two years since he 
was under my immediate notice. I under- 
took to advise him about his bad habit of 
drinking, and told him if he would reform, 
I would use my influence with his employ- 
ers, to get him the berth of chief mate of a 
vessel, but I am sorry to say, without effect. 

Q. Do you know how Small had disposed 
of himself, in the two years he was not un- 
der your notice ? 

A. He was a great portion of the time on 
the coast of Africa, in the employ of a Mr. 
Brookhouse, of Salem ; when he left that 
employ, he entered on board the brig An- 
gola, owned by *Mr. Gardner, on India 



wharf, Boston. The brig was commanded 
by Captain Bell, and he sailed in the oai- 
pacity of second officer ; he then left the 
employ, came to New York, and I know, 
about the time he entered on board the U. 
S. brig Somers. I knew he was on board 
last summer, and had it in contemplation to 
go on board of her, but did not* 

Q. Do you know Mr. Brookhouse and 
Mr. Gardner? 

^. I am not acquainted with Mr. Brook- 
house ; I am well acquainted with Mr. 
Cjardner. 

Q. Do you know the chief ports Mr. 
Brookhouse and Mr. Gardner's vessels went 
to ? and what was the trade of their voyage ? 

A, I don't know positively, as respects 
the port ; tbe business was chiefly trading ; 
Small remained some time in the employ 
of Mr. Brookhouse as an agent on the coast ; 
to what extent the agency was, I don't 
know ; his father told me he was likely to 
do well. 

Q. Do you know, or not, whether, during 
this period of two years. Small did not as- 
sume or say that his name was E. An- 
drews ? 

A. I had never any knowledge to that 
effect. 

The examination of Mr. Holbrook was 
here closed ; his evidence was read to him 
and corrected by him. 

Lieut. Gansevoort recalled. 

Q. You have spoken of the three cheers 
that were given after the execution, and 
their effect on the officers and crew, did 
that relieve your mind of the impression, 
that two thirtis of the crew were disaf- 
fected! 

.4. It relieved my mmd, but did not re- 
lie^^e my mind as to the number who were- 
disafrcctecl. 

Q. VVlien was Waltham punished, and at. 
whose report ? 

.1, I think nil the 28th or 29th— the log* 
book will show ; and I think at my report. 

Q. Who reported him to you ? 

A. I think the mess-boy, Robbins, men- 
tioned that he had taken the liquor. 

Q. Did, or did not M*Kinley report him, 
when he was flogged at one of those dates ? 

A. I think he did, for concealing four bot- 
tles of wine, which I found when he told me. 

Q. Were not Waltham and M'Kinley's 
names both on Mr. Spencer's paper, as he 
translated it to you ? 
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A. I believe they were ; M*Kinley'8 I am 
sure of, and I think Waltham's. 

Q. Turn to the log4>ook, and see the date 
ah Ht^hich M*Kinley reported Waltham ? 

A, On the 28th astronomical time, the 
Ic^-book states that Waltham was punished 
on M*Kinley's report, but the log-book does 
not state when the report was made. 

Q. Did you, after the 28th, suppose Wal- 
tham and M'Kinley in a conspiracy together, 
to rescue the prisoners ? 

A. I supposed they were engaged with 
the rest of those I suspected. 

Q. Did you hear Mr. Spencer ask Com- 
mander Mackenzie, after he (Mr. Spencer) 
had been told that he was to be executed in 
ten minutes, whether the commander had 
not exaggerated notions of the eijtent of the 
conspiracy, whether he had law for what he 
was doing, and whether he was not going 
too fast? 

A, I think I heard the last part of that 
question, when he asked if he was not too 
hasty, or words to that effect. 

Q. Did you ever afterward hear Com- 
mander Mackenzie admit, that Mr. Spencer 
had asked him then, if he had not exagger- 
ated notions of the extent of the conspiracy ? 

A, I don't recollect that I did. 

Q. Had you any idea before the 26th of 
November, of an intended mutiny ? 

A. No, sir. 

Q. You have stated that the discipline 
of the brig declined after leaving Madeira ; 
will the log-book show the punishment of 
the whole cruise ? 

A, I believe it will. 

Q. Have you been at one time convinced 
that Mr. Spencer had arranged this mutiny 
before he left New York, and had confede- 
lates not aboard the Somers 1 if so, is that 
still your (pinion ? 

X I believe the thing was thought of by 
Mr. Spencer before he left New York ; I 
don't know as to his confederates ; I believe 
now that he had this project in his mind 
before he left New York ; my impression is 
that he had confederates not on board, from 
what I heard since we arrived here. 

Q. What was the conduct of Commander 
Mackenzie to his crew — humane, or other- 
wise ? 

A, Humane — exceedingly kind. 

Q. Did he, or not, administer, in the gen- 
•ral discipline of the brig, undeserved pun- 
ishment ? 



A. No, sir ; not to my knowledge or be* 
Hef. 

BY THE COURT. 

Q. Were you, or were you not satisfied, 
when all the preparations for execution were 
complete, that the officers had entire com- 
mand of the crew and vessel ? 

A, No, sir, I was not ; I was very un- 
easy; I considered it a critical time with 
us. 

Q. Before the arrest and ironing of Mr. 
Spencer had been explained to the crew, do 
you consider the conversations of the crew 
in groups on the decks, as evidence of a 
mutinous disposition ? 

A, I did, sir ; and I believe that either 
Mr. Spencer or Sm^ll had made his plot 
known to at least twenty of the crew. 

Q. You stated that you felt gratified that 
you did not fire when the men rushed aft, 
as you might have killed an innocent man. 
Did you believe that all were innocent of 
rushing aft with mutinous designs ? 

A, No, sir. 

Q. Charge your memory particularly, and 
say whether or not you have any other rea- 
sons for believing Cromwell engaged in the 
plot with Mr. Spencer, other than those you 
have already stated. 

A. .lis manner at Madeira, in getting in 
wate? and provisions, was sullen and disre- 
spec ful ; there were no officers on board 
but Mr. Wales, Mr. Spencer, and myself; 
he growled about the amount of duty, and, 
I hink, said it was *' damned hard usage." 
V/hen 1 would give him an order, instead of 
( xecuting it as he had done heretofore, he 
merely repeated it in a disrespectful manner, 
showing no disposition to see it executed. 
At another time, while at sea, they were 
hauling down the jib ; the lacing jammed on 
the stay ; he said, " God damn the jib and 
the lacing, and the damned fool that invented 
it ;" he knew the commander was the in- 
ventor of it, because I told him so before ; 
I reproved him severely at the time, and he 
was disrespectful and sullen ; I think Sail- 
ing-Master Perry was on the forecastle at the 
time. At another time, the morning after 
Mr. Spencer was confined, I think, I asked 
him if he had been aloft to examine the 
figging, as he was in the habit of doing 
whenever he had the morning watch ; his 
manner was exceedingly disrespectful, so 
nmch 80 as to be noticed by King, who 
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mentioned it to me afterward; I think I 
swore at him, and ordered him to go aloft 
and report to me ; he did not report to me. 
At another time, when I ordered the petty 
officers aft to the mainmast, after Mr. Spen- 
cer was confined, I asked them each if they 
knew anything about that plot of Mr. Spen- 
cer's, CromwelFs manner was entirely dif- 
ferent from that of any of the other men ; 
was embarrassed, and looked guilty ; I think 
his manner was observed by Mr. Delonde 
and Mr. Tillotson. He would fly into vio- 
lent fits of passion at different times be- 
tween Madeira and up to the time of his 
confinement, and would blaspheme outrage- 
ously ; his whole character appeared to be 
changed ; he showed an absent manner ; I 
recollect once he was sitting on the leeside 
of the forecastle hatch ; I ordered him seve- 
ral times to pipe the bags down ; he got up 
very leisurely, and repeated the order, and 
sat down again, leaving his own bag on 
deck ; this is all I recollect at this time. 

The examination of Lieutenant Ganse- 
voort was here suspended. His evidence 
was read to him and corrected by him. 

The Court then adjourned until to-mor- 
row (Thursday), Feb. 16th, at 10 o'clock, 
A. M. 



Navy Yard, ) 
Brooklyn, Feb. 16, 1843. S 
The Court met this day in pursuance of 
adjournment. Present — 

Captain Downes, Captain McKeever, 
" Read, " Page, 

" Bolton, " Gwinn, 

" Turner, " Wyman, 

" Sloat, Com'dr Ogden, 

Smith, " Shubrick, 

" Storer, Members ; 

Wm. H. Norris, Esq., of Baltimore, Judge 
Advocate, and Commander Alexander Sii- 
dell Mackenzie, accused. 

The journal of the preceding day was 
read and approved. 

Lieutenant Gansevoort recalled. 

BY THE COURT. 

Q. When Cromwell took leave of you 
and asked your forgiveness, did he ask you 
to tell any person at home that he died in- 
nocent of the crime charged ? 

A. He did not at that time. 

Q. Did you repQrt to the conunand^r the 



insubordinate conduct of Cromwell at the 
time? 

A I don't think I did. 

Q. In your experience, is it usual for i 
boatswain's mate or the best seaman to go 
aloft on an emergency such as carrying 
away a mast ? 

A, I think not, without they are ordered. 

Q. Were there any men aloft at the car- 
rying away of the maintop-gallantmast of 
the Somers, out of place, or not stationed in 
the maintop, and not suspected of mutiny ? 

A, At the time the mast was carried 
away I was not on deck, but I ordered 
Anderson, the captain of the forecastle, ta 
go aloft, they were so dilatory there ; I don't 
recollect seeing any one aloft that I did not 
suspect. 

Q. What induced you to order Anderson 
aloft when the mast was carried away ? 

A. On account of the dilatory motions 
there ; no one but Gedney seemed doiog 
anything. 

Q. In what state were the irons of the 
Somers ? Were they adequate to securing 
prisoners ? 

A. The irons were such as are usually 
on board of a man-of-war; the hand-cuffs 
were not secure ; I think they could be 
easily knocked off. 

Q. Did or did not the knots of persons 
gathered round the deck, after the arrest of 
Spencer, consist of the small boys either in 
whole or in part ? 

A. To the best of my recollection the 
larger boys. 

Q. Do you know whether or not the men 
aloft were waiting to receive anything from 
the deck, after the occurrence to the mast ? 

A. They did not ask for anything that I 
recollect, but when I sent Aiideraon up, 
he came down immediately and got a tail- 
block. 

Q. Did you see other officers beside Mr. 
Spencer have their arms pricked with India 
ink? 

A, None that I recollect. 

BY CAPTAIN PAGE. 

Q. Was there or was there not aof 
appearance of insubordination among W 
smaller boys ? 

A, There was disobedience of small <nr« 
ders, such as not taking care of their ^ilotii^f 
and chewing tobacco ; the discipline of th^ 
vessel appeared to be affected t^^gbont. 
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Q. What proportion ©f small boys were 

there among the crew of the Somers ? 
A, Perhaps a quarter; the descriptive 

list will show their ages. 

Q. Did you ask Midshipman Spencer 

anything respecting the three names, Geo. 

A. Breast, Frederick Wills, and Edward 

Roberts ? 

A, I don't think I showed him that pa- 
ir ; it was tucked up in the upper part of 
razor-case. 

BY CAPTAIN OWINN. 

Q. Did you see in Commander Macken- 
zie, during the difficulties, any traces of un- 
manly fear, of a despotic temper, or any 
conduct unbecoming an American officer ? 

A, I did not ; on the contrarj^his course 
was that of a brave man and good officer — 
such as to inspire us with high respect for 
him as an officer and warm friendship for 
him as a man. 

Q. After the discovery of the intended 
mutiny, and before the execution of the 
ringleaders, was the Somers in a state to 
sustain the honor of the American flag, on 
the event of her going into action ? 

A* No, sir, she was not. 

BY CAPTAIN STORER. 

Q. Was Cromwell known to be a native 
of this country ? 

A. I can't say ; I think he told me he 
was born in Virginia. 

B7 CAPTAIN PAGE. 

Q. When you speak of the force of taking 
care of the prisoners, do you or not have in 
your mind the warrant and commissioned 
officers alone \ 

A, The warrant and commissioned offi- 
cers, and some of the petty officers who 
were true. 

BT THE JUDGE ADVOCATE. 

Q. Was Cromwell punished for any of 
the insubordinate conduct you have men- 
tioned ? 

A. No, sir, I believe not, except by my 
severe reproval ; my reasons for not report- 
ing him were, that his services were very 
important to the vessel as boatswain's mate ; 
we had no one to fill his place without crip- 
pling some other part of the vessel ; Crom- 
irell was chief boatswain's mate, and did all 
the duty of a boatswain, a vessel of that 
class not being allowed a boatswain. 



Q. Have you not seen similar misbe- 
havior to that you have mentioned as having 
come from Cromwell, in other seamen aboard 
of other vessels, without their being in a 
mutiny ? 

A, No, sir, not a regular system continu- 
ously. 

Q. If this conduct was so continuous and 
unusual, how comes it you did not report it T 

A. I stated that before. 

Q. Did you regard it at that time as 
mutinous ? 

Q. I regarded it as highly insubordinate -^ 
I did not know of a mutiny at that time, or 
I should have regarded it as such. 

BY CAPTAIN SMITH. 

Q. Did Cromwell at any time ask you to 
tell any person at home that he was inno- 
cent ? if yea, when, and to whom ? 

A. Shortly after the commander had made 
it known to those two men that they were 
to die, he told me to tell them that if they 
had any messages to send, that I would 
take them ; I asked Cromwell, and he said 
he supposed his bag and hammock, or bag 
and clothes, I am not certain which, would 
go to his wife ; I said " Yes, I suppose so,'' 
and then said to him, " have you no mes- 
sages to send to that wife ?" he said, " Tell 
my poor old father," or father-in-law, I 
don't know which, " that I die innocent to 
the last :" that is as near as I can recollect. 

BY THE JUDGE ADVOCATE. 

Q. Did he at any time tell you to tell 
Lieutenant Morris that he died innocent? 
and if so, when ? 

A, I don't recollect distinctly ; I think 
he said something of that sort when in the 
gangway, about to be hung ; I am not cer- 
tain that he addressed me : my belief is 
that he did say so. 

Q. Is it not your opinion, that during the 
troubled state of the brig, if an action had 
impended, that such facts would waken the 
crew to a sense of their duty ? 

A. No, sir, I don't believe it would ; my 
impression is that they would have taken 
charge of her and run away from an enemy ; 
she is a fast vessel, and I have frequently 
heard Cromwell speak of her speed. 

Q. After the occurrence to the mast, did 
you charge the men who had been aloft 
with having been idle and dilatory ? and, if 
so, what was their answer ? 
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A. I don't recollect that I did ; I think I 
spoke to them while aloft, and I think the 
commander spoke to me, which prevented 
my speaking again. 

Q. Did you afterward, at any time, charge 
either Cromwell or Small with having been 
in a plotting conversation aloft, after the 
occurrence to the mast? and if so, what 
was the answer of each or either ? 

A. I don't think I did charge them. 

Q, Did you not, after the arrest of Mr. 
Spencer, believe almost all the grown sea- 
men, except the petty officers, as his accom- 
plices in the mutiny ? 

A. Not all ; I had suspicions that were 
awakened afterward. 

Q. Were not the battle-axes within two 
feet to where Mr. Spencer sat ironed ? 

A, He leaned his back against them 
sometimes. 

Q. At the time Mr. Spencer told you he 
would have a conversation with you, when 
his mind was in a suitable state, was he not 
in tears ? 

A. I don't recollect. 

Q. Did Mr. Spencer read while in con- 
finement, or did he sit idle as far as employ- 
ment was concerned ? 

A, He sat idle, I think. 

BY COMMANDER MACKENZIE. 

State all you know or ever heard of the 
conversation between the commander and 
Mr. Spencer when the commander informed 
him of liis fate. 

A. I don't recollect to have heard any- 
thing but his reply — " Are you not hasty in 
this matter ?" or something to that effect. 

Q. When Mr. Spencer was arrested and 
his cravat searched, did he admit that he 
had a paper in the back of his cravat. 

A. Yes, sir. 

Q. Were you present when Mr. Spencer 
and Cromwell passed each other near the 
pump-well, on their way to the place of 
execution 1 if so, state whether Mr. Spen- 
cer said anything about the innocence of 
Cromwell ; whether Cromwell then ap- 
pealed to Mr. Spencer to attest his inno- 
cence. 

A, I was present at the time ; Mr. Spen- 
cer did not say anything about the inno- 
cence of Cromwell, and Cromwell did not 
to my knowledge appeal to Mr. Spencer. 

Q. At the time when Mr. Spencer so 
earnestly besought the forgiveness of Small, 
8 



did Mr. Spencer make any effort to save 
Cromwell from execution, or evince any 
compunction or regret on account of Crom- 
well ? 

A. No, sir, none that I saw, whatever. 

Q. The judge advocate has asked you 
some questions with respect to the relatives 
and connexions of Commander Mackenzie ; 
be good enough to state whether the young 
gentlemen to whom he thus alluded were 
treated by the commander with any special 
indulgence. 

A. No, sir, I think on the contrary ; they 
were trelited with more severity. 

Q. At the time when Commander Mac- 
kenzie assented to Mr. Spencer's applying^ 
to be detached from the Somers, did he also 
desire that another young midshipman, who 
had been recently ordered to the Somers, 
might be detached to make room for older 
and more useful midshipmen ? 

A. Yes, sir — Mr. Tillotson. 

Q. Was there a written routine of duty, 
as it was to be carried on, on board the 
Somers ? did it, in conformity with the order 
of the navy department, forbid the use of 
tobacco to the apprentices, and were the 
midshipmen obliged to copy this routine 
into their journals? 

A. There was a routine ; the apprentices 
were prohibited the use of tobacco; and, in 
compliance with the commander's orders, I 
ordered the midshipmen to copy it into the 
watch-bills for the use of the officer of the 
deck. 

Q. After the discovery of Mr. Spencer's 
plot, is it or is it not your belief, from all 
that you saw and observed, that it went on 
gathering strength of itself, with or without 
the direct agency of Mr. Spencer ? 

A, Yes, sir, [ believe it did go on gather- 
ing strength after his arrest, but I do not 
know what agency he had in it. 

Q. At the time of swaying up the top- 
gallantmast, was not the deportment of the 
crew in thus tramping as they came aft, 
though ordered to come aft by Midshipman 
Rogers, in a high degree disrespectful and 
disorderly ? 

A. I considered it so. 

Q Is such a mode of moving from one 
part of a ship-of-war to another, and es- 
pecially in approaching the quarter-deck, 
usual or allowable ? did you ever know an 
instance of it before in the service ? 

A, Not usual or allowable on board of 
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Bay vessel I have ever been in, and I have 
never known before of an instance in near 
twenty years* service. 

Q. Did you or did you not see any indi- 
cations of a mutinous disposition on the 
part of the crew subsequent to the arrest 
of Cromwell and Small, and of an inten- 
tion to make an attack on the officers ? 

A. Yes, sir, I believe I did. 

Q. During the confinement of Mr. Spen- 
oer, Cromwell, and Small, did you observe 
in the prisoners a confident or dejected air ? 

A. A confident air, which did not change 
until told they were to die. • 

Q. Were you or were you not of opinion, 
formed by observation of what was occur- 
ring around you, the size of the vessel, the 
small numbers of the officers, and other 
circumstances, that had an outbreak been 
attempted by mutineers on a dark night or 
during a squall, it would have been suc- 
cessful ? 

A. I had no doubt of it at all. 

Q. Did the cheers given by the crew af- 
tor the execution, when ordered to cheer, 
change your conviction that from one half 
to two thirds had been more or less con- 
cerned in the mutiny ? 

A. No, sir, it did not change my mind 
as to the disafifected in number. 

Q. What effect appeared to be produced 
by the execution on the minds of those at 
large suspected of being concerned in it ? 

A, They appeared to be relieved at the 
time — at the moment. 

Q. You said, on your cross-examination, 
that you did not recollect whether, in any 
of your conversations with any of the offi- 
cers, you mentioned the likelihood that the 
prisoners would escape if taken to the 
United States, by the influence of money 
or their friends ; are you or are you not 
certain that no such intimation was made 
by you, or by the commander to you, or to 
any of the officers in your hearing ? 

^. I am certain that I never heard of it, 
to the best of my knowledge and belief. 

Q. You have said on your cross-exami- 
nation, that you do not recollect whether 
Small stated to you, in your conversation 
•with him about Cromwell, that there was a 
plot for taking the vessel. Did, or did not 
Small ever in your hearing deny the ex- 
istence of such a plot ? 

A. No, sir ; he never did. 

Q. You have said that, from the discov- 



ery of the mutiny to the execution, the tSom- 
ers could not have gone into acticm with a 
prospect of sustaining the honor of the 
American flag. After the execution, could 
she have gone into action with a b^ter 
prospect of sustaining that honor 1 

A. I think the prospect was better. 

Q, Had the Somers, while in the disor- 
derly condition preceding the execution, 
fallen in with the confederate whom, ac- , 
cording to Mr. Wales's testimony, Mr. 
Spencer expected to meet at the Isle of 
Pines, or other pirate, what dependance 
could have been placed on the crew to re- 
sist such pirate ? 

A. No dependance whatever. 

Q. You have mentioned that, on the mor- 
ning of the 28th November, the log-book 
records a sail in sight on the larboard bow. 
Had that sail been an American, or other 
merchant vessel, in distress from a ^mutinous 
state of her crew, or from other causes, and 
had she hauled up for the Somers, and ask- 
ed for assistance or protection, what assist- 
ance or protection could the Somers have 
rendered such distressed merchant vessel ? 

A, I don't think she could have rendered 
her any with safety to our own vessel. 

Q. How much time were they employed ? 
how much sleep did they get? were not 
their duties unusually exhausting and labo- 
rious ? What was the nature of the dudes 
performed by the officers previous to tb» 
execution ? 

A. To take care of the vessel and the 
prisoners, and to guard the vessel generally ; 
they were by far the most of their time cbl 
the deck, circulating among the crew ; they 
got very little rest — that disturbed and not 
refreshing ; their duties were unusually ex- 
hausting and laborious. 

Q. Did the commander share those du- 
ties ? 

A. Yes, sir; he was almost ail the time 
on deck — more on deck than any other offi- 
cer. 

Q. What was the condition of the officers 
of the Somers as to strength or exhaustion 
at the time of the execution ? 

A, Almost worn out. 

Q. How much longer could the officers 
and petty officers have held out keeping 
watch, and watch carrying a heavy weight 
of arms, and never sittiag down ^ in tbeir 
watch ? 

A. Twenty-four or thirty-six hours proi^ 
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ably ; &e younger part of the officers I don't 
think 80 long. 

Q. What was the usual course of disci- 
pline on board the Somers with regard to 
offences and punishments ? 

A, They were reported to the officer of 
Ae deck, then to me ; I had them entered 
on the morning report ; I handed the report 
to the commander in the morning when I 
reported the vessel ready for inspectijon. 

Q. Before having offences placed on the 
morning report, did you first investigate 
such offences yourself, and dismiss all that 
were frivolous, or for which punishment 
could be avoided ? 

A, Usually so ; if not, it was investiga- 
ted at the gangway when they were brought 
up for punishment. 

Q. Were any offences punished on board 
the Somers that were not punished in other 
ships ? 

A. None that I know of. 

Q. Was there on the part of the com- 
mander a reluctance or desire to inflict pun- 
ishment ? 

A. A great reluctance ; he allowed many 
offences to pass that I would have punished, 
had I had the authority. 

Q. What sort of cats and colts were used 
on board the Somers ? Were they lighter 
or heavier than is usual in the service t 

The cats and colts were here produced. 

A, The usual size for the men, and lighter 
ones for the boys, with some of the tails 
stopped back — four, I think, were stopped 
back ; the colt was lighter than that usually 
on board of a man-of-war. The colt is a 
piece of rope larger than a quill, and not so 
large as your little finger ; they were pun- 
ished over the clothes they happened to 
have on, with the exception of the jacket ; 
I have seen the persons have on two or three 
shirts when punished, though I have seen 
all removed but one on board of other ves- 
sels. 

Q. Was any one officer or petty officers 
allowed to maltreat the crew by word or 
blow ? was, or was not every individual safe 
from punishment, or free from censure, while 
he kept within the limits of the law ? 

A. There was no one allowed to abuse 
them, either by word or blow ; and while 
they behaved themselves, they were safe 
firom punishment. 

Q. Was any distinction made by Com- 
mander Mackenzie in the treatment of the 



crew ? Do you kaow of his having a ^- 

gle favorite ? 

A. No distinction, and I don't know of 
any favorite. 

Q. Was every one who was zealous in 
the discharge of his du^ secure of appro- 
bation and encouragement, and promotkm 
so far as authority vested in the comman- 
der? 

A. I believe there were many of them 
rated who deserved it; they were secure 
of promotion and approbation, if merited. 

Q. Was attention paid on board the Som- 
ers to the health, comfort, and happiness of 
the crew ? 

A. Great attention was paid to the health, 
comfort, and happiness of the crew. 

Q. Did the crew of the Somers, about the 
time of her arrival at Madeira, seem to be 
happy and joyous, or otherwise ? 

A. Up to that time happy and contented. 

Q. Was attention paid to training them 
by exercise, and by firing at a target with 
the great guns, with muskets, and with pis- 
tols ? to the exercise of the broad-sword ? 

A, Yes, sir. 

Q. Were efforts made to instruct them in 
their duty, advance their education, to carry 
out the benevolent views of the Secretary 
of the Navy with regard to the apprentices ? 

A, Yes, sir. 

Q. Was care taken to prevent the expo- 
sure of the apprentices to danger in heavy 
or squally weather ? Was the commander 
indifferent to, or solicitous about the safety 
of the crew ? 

A, Great care taken, and very solicitous 
about the health and safety of the crew. 

Q. What proportion of the crew of the 
Somers had never been to sea before they 
sailed in the Somers for Porto Rico in 
June ? 

A. I don't know what proportion ; by far 
the greater proportion, 1 believe. 

Q. Was the watch on deck always equal 
to the care of the vessel in the night ? 

A. The watch always took care of the 
vessel in the night, except on one occasion, 
beating up to New York, I believe. 

Q. When we reached our port in the 
night, was the Somers brought to anchor 
with the watch, or was the watch below 
turned up ? What was the practice in this 
respect on our arrival at Liberia and St. 
Thomas ? 

A, I believe the watch brought her to* 
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Q. How waa the Somers handled, under 
all circumstances, by her crew of apprenti- 
ces by the time of her arrival on the coast 
of Africa — smart, or otherwise ? 

A. Smartly, cmisidering the crew. 

Q. Was the Somers, at the time of her 
arrival on the coast of Africa, a well-order- 
ed and efficient tnan-of-war ? 

A, At the time of her arrival at Madeira, 
I considered her so ; and on the coast of 
Africa, as far as fixtures went, I did then 
consider her so. 

Q. Do you know of any law of Congress 
for the government of the navy, any order 
of the navy department, any regulation of 
the navy commissioners, that was not per- 
petually enforced on board the Somers ? 

A, No, sir ; I do not. 

BY THE JUDGE ADVOCATE. 

Q. Was not the message to Lieut. Mor- 
ris by Cromwell, and his protestations of 
innocence in the gangway, after Cromwell 
had passed Mr. Spencer at the pump-well ? 

A, I believe it was. 

Q. How long after the last protestation 
of his innocence by Cromwell that you 
heard was he hanged ? 

A, A short time, a few minutes. 

BY CAPTAIN BOLTON. 

Q. What time elapsed between the ap- 
plication of the ropes to the prisoners' necks 
and their suspension ? 

A, Some few minutes ; they were not 
immediately run up ; to the best of my 
knowledge and belief, three or four min- 
utes ; during which time Mr. Sp)encer was 
talking to Browning, the boatswain's mate, 
I believe. 

BY THE JUDGE ADVOCATE. 

Q. Have you not stated in this examina- 
tion that you never asked Small if he was 
engaged in a plot with any one on Mr. 
Spencer's list, but Mr. Wales and Mr. 
Spencer ? 

A, I believe I have; I think I asked 
Small ; I am not cerUin that I asked Small, 
or Mr. Spencer, "who that foretop-man 
meant ;" I am under the impression that I 
asked one or the other ; I am not positive. 

Q. Did either Small or Mr. Spencer tell 
you who that foretop-man was ? 

A, No, sir. 



BY CAPTAIN BOLTON. 

Q. Were the prisoners hung in rnana* 
cles ? 

A. Yes, sir. 

Q. Upon reflection, did not Mr. Spencer 
endeavor to persuade you that he had said 
that maintop-man, instead of " that foretop- 
man," and that he had reference to M*Kin- 
ley, who was down in the lists as certain \ 

A. I don't recollect ; my memory upon 
that matter is indistinct. 

Q. Subsequent to the preparations for 
the execution being complete, was not time 
allowed to Small to address his shipmates ; 
and did not a considerable additional inter- 
val elapse, during which Mr. Spencer might 
have stated anything he desired to state be- 
fore the execution actually took place ? 

A, Yes, sir ; Small was allowed to speak, 
and time enough to Mr. Spencer to speak, 
after all the preparations were made ; some 
time elapsed after the ropes were placed 
round their necks ; it was not done hastily ; 
there was time enough for everything, and, 
as far as I recollect, every request made by 
them was granted. 

BY THE JUDGE ADVOCATE. 

Q. When Commander Mackenzie asked 
you if it was right to allow Small to con- 
tinue his speech, could Mr. Spencer have 
heard Commander Mackenzie ? 

A. I don't know ; I think not. 

The examination of Lieut. Gansevoort 
here closed ; his evidence was read to him, 
and corrected by him. 

Acting-Master Perry being called and 
duly sworn by the president of the court, 
testified as follows : — 

EXAMINED BY COMMANDER MACKENZIE. 

Q. Were you on board the Somers in her 
late cruise ? If so, in what capacity ? 

A. I was on board of her as acting mas- 
ter ; my age is 21 ; my name Matthew C. 
Perry, jr. 

Q. What was the state of discipline of 
her crew from the time of her leaving New 
York until her arrival at Madeira 1 

A. 'Twas good, sir. 

Q. What was the state of subordination 
of the crew for two or three weeks previous 
to the arrest of Mr. Spencer ? 

A. 'Twas bad. 

Q. Describe in what this change in the 
subordination of the crew consisted. 
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A, In not attending to their duty, careless 
in obeying orders ; an order would have to 
be repeated two or three times. 

Q. Was the manner of the crew toward 
the officers disrespectful or otherwise, du- 
ring the period last inquired of ? 

A, ]n some cases it was not respectful 
at all to the officers ; some of the crew 
were ; the smaller portion were. 

Q. Did this insubordination of the crew 
diminish or increase after the arrest of Mr. 
Spencer ? What were the signs of discon- 
tent and disaffection of any of such as you 
observed ? ^ 

A, The insubordination increased after 
the arrest ; orders were not obeyed unless 
repeated two or three times ; the crew col- 
lected aft out of their stations, were sullen 
"while they were attending to their duty, 
talking to themselves and each other ; that 
is all that I can recollect. 

Q. After Cromwell and Small were iron- 
ed, and until the execution, did the in- 
subordination of the crew increase or di- 
minish ? 

A, Still increased. 

Q. Was there anything in the manner 
and conduct of the crew to create the opin- 
ion that a rescue of the prisoners would be 
attempted, and if so, state all the circum- 
stances ? 

A. Yes, sir ; there was a general inclina- 
tion to speak to the prisoners ; those per- 
-sons whose characters were suspicious, col 
lecting about the mainmast in groups ; also 
their collecting in quiet places by them- 
selves, and talking to each other in a low 
tone and to themselves; when an officer 
^ame near them they would stop the con- 
versation altogether or apparently turn it 
•ofT, and speak of some other subject in a 
louder tone, to be heard ; I also saw Wilson 
-rubbing his battle-axe with a file, between 
two of the guns on the larboard side of the 
•deck ; on examining it, I found it very sharp ; 
tind ^om the general manner and looks, 
•uehich are indescribable, and also from the 
evidence given before the council, and from 
what I heard and observed about the decks 
irom some of the crew. 

Q. Did you observe any attempts to com- 
municate with the prisoners ? 

A . I observed an inclination in Wilson 
-and McKee to come near the prisoners, and 
'I thought with the intention of speaking to 
them on isome pretext or other. 



Q. If an attempt had been made during a 
dark night, or during a squall, or in the con- 
fusion of a boy falling overboard, to capture 
the vessel from the officers, would it or 
would it not, in your judgment, founded on 
the condition of the ve«sel» have been suc- 
cessful ? 

A. It would have been successful. 

Q. From the tiVne of ibe arfast of Mr. 
Spencer until the execution, what were the 
duties ' performed (by the officers) ? Were 
they or were they not unusually exhaust- 
ing ? 

A. They were unusually exhausting ; the 
evening after Mr. Spencor's arrest, the offi- 
cers were put in three watches instetid of 
four ; the officer of the decks had to wear 
two pistols, and the officer of the forecastle 
one, and to take charge of a cutlass — ^they 
did not wear it — and while it was their 
watch below, to keep continually moving 
about the vessel. After Cromwell's and 
Small's arrest, the officers had to wear two 
pistols, a cutlass, and cartridge-box contin- 
ually during the night ; before the execution 
they were in two watches, watch and watch, 
and generally throughout the day continually 
on deck, either the birth or spar-deck. 

Q. How long, in your opinion, could the 
officers have continued to perform the duties 
imposed upon them ? 

A . I don't think they could have held out 
a day and a half longer. 

Q. Were Mr. Spencer, Cromwell, and 
Small the only persons among the crew ca- 
pable of navigating the vessel ? 

A . Among the whole crew, to the best of 
my knowledge, I think they were. 

The examination of Acting-Master Perry 
was here suspended. His evidence was 
read to him and corrected by him. 

The Court then adjourned until to-mor- 
row (Friday), Feb. 17, at 10 o'clock, A. M, 

Navy Yard, 
Brooklyn, Feb, 17, 1843. _ 
The Court met this day in pursuance of 
adjournment. Present — 

Captain Downes, Captain McKeever, 
" Read, " Page, 

" Bolton, " Gwinn, 

" Turner, " Wyman, 

" Sloat, Com'dr Ogden, 

" Smith, " Shubrick, 

<< Storer, Members ; 
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W. H. Norris, Esq., of Baltimore, Judge 
Advocate, and Commander Alexander Sli- 
dell Mackenzie, accused. 

The journal of the preceding day was 
read and approved. 

Acting- Master Perry recalled. 

EXAMINED BY COMMANDER MACKENZIE. 

^ Q. Was or was not the boom-tackle fall 
* wried mwjiy in the night qf 26th Novem- 
ber» in your w;itch ? If so, state fully what 
passed on th-a iiccasion. 

A. The booni-tackle was carried away 
about the 2i>rh, in my watch ; the vessel 
was rolling \ery heavy at the time; the 
boom kept sweeping across the deck; I 
took in jIm^ s[^irk of the weather-sheet my- 
self, without thinking of the prisoners at the 
time, and gave the orders, " Some of you 
lay aft ;" immediately a great number rushed 
aft, and I then gave the order to the boy at 
the wheel to hold on to the weather-sheet, 
and called two or three out of the crowd, of 
the most trusty people, and ordered the re- 
mainder to go forward ; they did not obey 
the order until I repeated it two or three 
times and walked forward to them ; the 
commander came on deck at the same time ; 
they then went forward ; that is all. 

Q. When you went near the men assem- 
bled in the groups you have described, did 
you ever hear what they were saying ? 

A. No, sir ; they would apparently change 
their conversation ; I did not hear what they 
had been talking to themselves ; they were 
speaking low. 

Q. Did they change their tone or manner 
when you approached such groups ? State 
what occurred on such occasions ordinarily. 

A, They did ; I observed that they were 
speaking in a low tone together, and would 
apparently change the conversation, and 
speak in a louder tone, or else drop their 
conversation altogether ; sometimes sepa- 
rate. 

Q. Did the suspected portion of the crew 
ever collect in sitting groups, between the 
guns, or on the forecastle ? 

A, Yes, sir. 

Q. What was the manner of the prisoners 
during their confinement ? State generally 
what you observed with regard to it? 

A, It appeared to be perfectly easy ; that 
they feared nothing ; it appeared as if they 
expected a rescue ; Mr. Spencer was gene- 
rally trying to look forward among the crew, I 



against positive orders, and all showed a 
confidence, apparently as if they thoug]U 
there would be a rescue. 

Q. When the boom-tackle parted, and you 
ordered *' some of you lay aft," and 18 or 
20, as you state, came aft, was it easy at 
that time to get even a few hands aft with- 
out frequent repetition of orders. 

A. No, sir, it was not ; that made the 
crowd the more suspicious ; we had to re- 
peat the orders two or three times, as I said 
yesterday. 

Q. With the course and night-order book 
before you, state what were the orders to 
the ofiicers of the deck, in case of the cry 
of a man overboard. 

A. Upon the cry of a man overboard, the 
first ory of the officer of the deck will be, 
" down helm — let go the life-buoy, and clear 
away the boat — ready about," manceuvring 
as in stays, only at the word ^'mainsau 
haul," leaving the after yards square, haul 
the head yards, and haul up the courses as 
quickly as possible. 

Q. What would have been the efifect of 
the obedience of that order, when the main- 
top-gallantmast was carried away, had 
Gagely been knocked overboard, in the 
condition of the Somers ? 

A. The vessel would have hove to, with 
her maintop-sail to the mast, but on the other 
tack. 

Q. Would it have produced confusion ia 
the vessel, and withdrawn the officers and 
most zealous of the crew from watching 
over the prisoners and disaffected, to the 
care of the vessel ? 

A. Yes, sir, it would. 

Q. Who went in the boat when a boy fell 
overboard, on the passage to Porto Rico ? 

A, Midshipman Hays and myself and 
Lieutenant Gansevoort were the officers; 
two seamen ; I do not recollect who the 
others were now. 

Q. Do you or do you not believe that the 
execution of Mr. Spencer, Cromwell, and 
Small, was indispensable to the preservatioB 
of the vessel ? 

A, I do, sir. 

Q. Do you believe that she could have 
reached any port, in the hands of the offi- 
cers, without such execution ? 

A, No, sir, I do not. 

Q. .Did any change take place in the in- 
subordination of the crew after the execu- 
tion ? How did it show itself ? 
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A. There did ; it brought the discipline 
back ; they were cheerful, apparently as if 
their minds were relieved from fear of ex- 
posure of being in the plot. 

Q. Wliat change took place in the per- 
formance of ship^s duty ? 

A. They obeyed the orders with alac- 
rity ; everything was carried on with cheer* 
fulness and alacrity. 

Q. Was or was not Mr. Spencer in the 
habit of associating familiarly with the 
crew ? and if so, with which of the crew 
was he most intimate ? 

A, He was with Green, Cromwell, and 
Small ; those are the only three that came 
under my own observation. 

Q. Was Mr. Spencer more intimate with 
the crew or with his messmates ? 

A. With the crew. 

Q. What was the deportment of Crom- 
well in the performance of his duty toward 
the crew throughout the cruise ? 

A. 'Twas rough and surly throughout 
the cruise, to the best of my observation ; 
I did not notice the latter part. 

CROSS-EXAMINED. 

Q. Did you keep the log-book of the 
Somers ? state the date when it first came 
tmdeT your charge. 

A. I did have charge of the log-book, and 
took charge of it on the 12th of May, 
1842. 

Q. Were the entries that now appear on 
the log-book, under the date from the 25th 
of November to the 6th of December, those 
which were originally made ? 

A. Yes, sir. 

Q. Look at the log-book, and tell me the 
date of the departure of the Somers from 
New York, and the dates of her arrival at 
and departure from every port or anchorage 
«he made in her cruise. 

A. We left New York on the 13th Sept., 
1842, civil time ; arrived at Funchal, Oct. 5, 
1842 ; arrived at Santa Cruz, Oct. 8, 1842 ; 
arrived at Porto Pray a, Oct. 21, 1842 ; ar- 
rived at Cape Mesurado, Nov. 10, 1842; 
arrived at St. Thomas, Dec. 5, 1842; ar- 
rived at New York, Dec. 15, 1842. 

Q. What did you overhear of the conver- 
sation, at the time of the arrest of Mr. Spen- 
cer, between the commander and Mr. Spen- 
cer, and where were you placed at the time ? 

A. I was at the wheel steering the ves- 
sely and I heard Mr. Spencer say, << I don't 



remember what 1 said, in fact I can't tell ;** 
I heard nothing from the commander. 

Q. How long was this after the com- 
mander first began to address Mr. Spencer ? 

A. I suppose about fifteen minutes. 

Q. How was Mr. Spencer employed on 
the day of the 21st of Nov., did he do the 
usual duties of an ofiicer of his station ? 

A. To the best of my knowledge, he 
did. 

Q. Did you receive orders to put Mr* 
Spencer to death, if he attempted to escape, 
or an attempt to rescue was made, and if eo^ 
did you tell Mr. Spencer these orders ? 

A. I did receive those orders ; I did aoi 
tell Mr. Spencer. 

Q. Did you inspect Mr. Spencer's irons 
during the night of the 26th of Nov., and 
had you any conversation with him that 
night, or did he make any observations to 
you? 

A. I did inspect his irons ; I don't recol- 
lect his making any observations to me, or 
I to him. 

Q. Had you ever heard, before the oc- 
currence to the mast, that it was thought 
weak? 

A. No, sir. 

Q. Did you ever hear either Cromwell, 
Small, or Wilson, asked why he had gone 
aloft at the time of the occurrence to the 
mast? 

A, No, sir, r did not. 

Q. Did you ever hear either of those 
charged with having gone to the tops, on 
the 27th of Nov., to hold a plotting conver- 
sation ? 

A, No, sir. 

Q. Did you observe Cromwell, Small, 
and Wilson, on the maintopmast cross-trees, 
and what were they doing, after the acci- 
dent, to the mast ? 

A, I observed Cromwell and Wilson 
there ; Wilson was on the maintopsail yard 
doing nothing ; Cromwell on the cap at 
work. 

Q. Did you think at the time, that the 
mast was carried away by design, to aflbrd 
an outbreak to the mutiny, or to rescue Mr. 
Spencer ? 

A. I did, sir. 

Q.'Were you on deck at the time of the 
occurrence to the mast ? 

A, I was not. 

Q. How soon after did you come up, and 
how long did you stay up on deck ? 
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. A. I was on deck immediately, and went 
below after half an hour and stayed a few 
minutes, and remained on deck, with the 
exception of a few minutes, until sail was 
set on the new mast. 

Q. Why did you go below ? 

A. The first time, I don't remember why ; 
tlie second time, for my meal. 

Q. Did you not swear before the court 
of inqiviry, that you went below because you 
found nothing to do? 

^1. 1 mii^^ht have done so; and by re- 
fresh in i,^ my memory, by referring to the 
records of The court of inquiry, I do recol- 
lect havini^ sworn so. 

Q Tf ) ou supposed the occurrence to the 
mast was meant to afford an outbreak to the 
mutiny, would it not have been your duty 
to remain on deck ? 

A, I did remain on deck as long as there 
"was any confusion, or any likelihood of 
there being any. 

Q. When you went below, did you then 
suppose all apprehension of a rescue, or 
outbreak of the mutiny, was over ? 

A. I did, sir, until dark ; that there was 
no more likelihood of a rescue, than was 
likely from the time of the arrest of Mr. 
Spencer. 

Q. When you went down, did Mr. Ganse- 
Yoort come down to you, and what his con- 
versation with you, if any ? 

A, He came down and gave me a pistol 
and cutlass, and told me to go on deck ; to 
station myself in the starboard gangway; 
that he was going to confine Cromwell ; 
that was the amount of the order. 

Q. Did you not arm yourself while on 
deck, or had you no arms before the con- 
versation with Mr. Gansevoort ? 

A I had no arms before the conversa- 
tion. 

Q. If you feared a rescue while first on 
deck, why did you not arm yourself ? were 
there not battle-axes on the ship's bul- 
warks ? 

A. Yes, there were ; I did not think of 
it at the time ; it was immediately on my 
arrival on deck, after hearing how the mast 
was carried away, that the idea of a rescue 
first struck me. 

Q. Did it never occur to you to arm 
yourself, during the half hour you were on 
deck? 

A, No, sir ; I did not think, after I had 
been on deck a short time, and saw the 



crew going to their duty, that a rescue would 
be attempted before dark ; and that is one 
reason why I went below. 

Q. Did you hear Anderson say why he 
came down from aloft for a tail block? 

A. No, sir; I did not hear him say any- 
thing about it. 

Q. Would it be an advantageous position 
to effect it, for men meaning a rescue, to go 
aloft? 

A. It would depend upon circumstances. 

Q. Upon what circumstances would it 
depend ? 

A, If they went aloft to plan, it was an 
advantageous place ; if they went aloft to 
plan or create confusion, it was a good place, 
as they might cut away the gaffs, and throw 
studding sails out of the tops, and the rig- 
ging that was in the tops — it would create 
confusion, and assist a rescue very much. 

Q. Was there any of this damage done 
or attempted, that you saw, on the occur- 
rence to the mast on the 27th of Novem- 
ber? 

A, No, sir. 

Q. Did you hear the conversation be- 
tween the commander and Cromwell, when 
he was arrested ? 

A, No, sir ; I did not. 

Q. Did you observe or hear the rush, at 
the time of swaying the mast, on the 27th 
of November ? 

A. I did see it, and heard it, both. 

Q. Did you hear Mr. Gansevoort cry out 
to the men, that he would shoot the first one 
who put his foot on the quarter-deck ? 

A, I heard him call out his words ; I did 
not understand ; I also saw him with a pis- 
tol in his hand. 

Q. Did you hear Mr. Rogers cry out in 
reply to Mr. Gansevoort, and what did he 
say ? 

A. I heard him cry out, " It's me, sir, I 
am starting the men aft," or words to that 
effect. 

Q. Did Mr. Gansevoort admit to you af- 
terward, that he had been under a wrong 
impression, as to the cause of the rush, and 
had been near shooting one of the men im- 
properly ? state his whole account of that 
occurrence on that evening. 

A. I can't say I have ever heard him ad- 
mit that he was under an erroneous opinion, 
but I have heard him admit that he came 
near shooting a man ; that, had it not been 
for Mr. Rogers speaking at the time, he 
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•bould have shot the tallest man in the 
crowd, which, no doubt, was Wilson. 

Q. Did be express lumself gratified that 
he had not shot ? 

A. Yes, sir. 

Q. Did he not say he might have shot 
an innocent man ? 

A, I don't remember, he might have said 

80. 

Q. When did you first suppose the exe- 
cution of Mr. Spencer, Cromwell and Small, 
necessary for the safety of the vessel and 
crew? 

A, One day before the council of officers 
was held. 

Q. When did Mr. Gansevoort first con- 
sult you, ^ to the propriety of executing 
Mr. Spencer, Cromwell, and Small, and 
what did you tell him ? 

A, He asked me, during the day before 
the council of officers was held, a question 
to this effect — ^** If I thought it safe to con- 
fine any more prisoners, in the present con- 
dition of the vessel, and if so, what was to 
be done with the previous three ?" I told 
him that I did not think we could take 
charge of any more prisoners with safety to 
the vessel, and, if necessity required more 
to be taken, the first three ought to be dis- 
posed of, that is, put to death. 

Q. When was the council of officers 
held ? 

A. The day before the execution, on the 
30th of November. 

Q. Was not this conversation with Mr. 
Gansevoort, the day i^r CromwelPs ar- 
rest? 

A. I think it was the day before the 
council of officers was held ; I don't know 
whether it was the day after Cromwell's ar- 
rest, or not. 

Q. Did you not swear before the court 
ef inquiry that this conversation with Mr. 
Gansevoort was on the 28th of November ? 

A, I may have done so ; I don't remem- 
ber ; if I did so, it was correct. 

Q. Was not Cromwell arrested on the 
evening of the 27th of November ? 

A, On the evening of the 27th, civil time. 

Q. How was it that, on the 28th of No- 
vember (if you have stated the conversation 
to have occurred then, before the court of 
inquiry), that you told Mr. Gansevoort that 
Mr. Spencer, Cromwell^ and Small, should 
be put to death, when you now state that 
you did not think the execution necessary 
9 



until the day before the council of officers 
was held ? 

A, I said I think it was the day be&re ; 
I sun not positive ; I do not mean to be pos- 
itive as to dates, except when I refer to the 
log-book. 

Q. Had you not the log-book, while tes- 
tifying before the court of inquiry ? 

A. I had, sir. 

Q. What time of the day was this ccii- 
versation with Mr. Gansevoort ? 

A, I think during the afternoon. 

Q. When was M*Kinley, M*Kee, WU- 
son, and Green, arrested, and for wliat? 

A. They were arrested on the morning 
of the 30th, civil time, afler nine and before 
twelve o'clock. 

Q. What time of the day on the 30th did 
the officers receive Commander Mackenzie's 
letter, and what time did the council of offi- 
cers commence session ? 

A, On the forenoon of the 30th ; at what 
hour I don't remember ; and were in session 
till about sundown. * 

Q. About how long after the quarters on 
the morning of the 30th was the letter re- 
ceived ? try and remember. 

A. I think it was about two hours— eleven 
o'clock, to the best of my recollection. 

Q. When did you first hear, and from 
whom, that such a letter would be addressed 
to the officers ? 

A. The first I heard of it was when the 
council of officers were assembled in the 
ward-room, the letter was given by liaur 
tenant Gansevoort. 

Q. Had you not, in your consultation 
with the officers before the 30th, heard it 
proposed or discussed as to the holding a 
council of officers for the purpose of taking 
testimony ? 

A, Not to my recoMection — ^no, sir. 

Q. When did you first hear that the 
mutiny was to break out before the arrival 
of the Somers at St. Thomas, and from 
whom? 

A. From Mr. Wales, I think it was, 
during the evening of the arrest of Mr. 
Spencer. 

Q. Did Mr. Wales tell you that he sue* 
pected it would break out, or that Mr. Spen- 
cer had told him so ? 

A, To the best of my knowledge, he did 
say that it would break out ; I won't swear 
to it positively ; I understood it to come to 
Mr. Wales through Mr. Spencer. 
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Q. Who was present when Wales was 
holdtog this conversation with you ? 

j|. I don't remember. 

Q. Where was the conversation held, and 
how long after Mr. Spencer's arrest ? 

A, Held in the ward-room— one place 
that I remember, and a short time after Mr. 
Spencer's arrest. 

Q. Can you not recollect whether or not 
you were alone with Mr. Wales ? 

A. I think he and I were the only ones 
in the ward-room at the time. 

Q. Did you hear Wales testify before the 
council ? 

A, I did, sir. 

Q. Did you or not hear Wales testify that 
Mr. Spencer had told him that the mutiny 
was to break out before the arrival of the 
Somers at St. Thomas ? 

A. By B, reference to the record of the 
council of officers I see no mention made 
of such fact, therefore I conclude it was 
not made. 

Q. Was it discussed in the council of 
officers as to whether the vessel could be 
carried into St. Thomas or any nearer port ? 
was the chart examined, and the distance 
of the vessel from neighboring islands cal- 
culated ? 

^. It was discussed as to whether she 
could be taken into St. Thomas, and I, in 
answer, said that I would rather go over- 
board than go into St. Thomas for protec- 
tion — ^that I would never agree to a thing 
of the kind, and I also said it would be an 
impossibility to take the vessel into any 
port ; I don't recollect whether the chart 
was examined or not while I was there ; 
the distance to St. Thomas I told the coun- 
cil myself. 

Q. Why did you say you would sooner 
go overboard than seek protection at St. 
Thomas, and that you would not agree to 
such a thing ? 

A, Because I thought it would be a dis- 
grace to the United States, the navy, and 
particularly the officers of the brig ; my rea- 
sons were that if an American man-of-war 
could not protect herself, no use in having 
any. 

Q. Did you tell the council the distance 
to any other island than St. Thomas 1 

A, No, sir, to my knowledge I did not. 

Q. How was the vote and opinions asked 
of ^e members of the council ? who gave 
his first vote ? who next ? and so on. 



A, I was absent when the final opinion 
was given in ; I had given in mine the night 
before ; and as some officer had to be oa 
deck, I took charge of the deck on the 
morning of the 1st of December, when the 
opinion was given in. 

Q. Did the officers severally give in the 
opinions verbally, or in writing ? 

A. I gave in my opinion verbally ; I wa» 
not there when the general opinion was 
taken ; I signed my name to a letter to the 
commander, which made it a written opinion. 

Q. Did the officers of the council pre- 
pare more than one letter of reply to the 
said commander? and, if so, how did they 
respectively differ, if you have any recol- 
lection ? 

A. I saw but one of these letters, and 
that is the one the commander received. 

Q. Did you discuss, on the 28th or 29th, 
with any of the other officers besides Mr. 
Gansevoort the propriety of putting Mr. 
Spencer, Cromwell, and Small, to death ? 
and, if so, whom ? 

A. With Mr. Rogers, the 28th and 29th ; 
I notice the time stated in the question. 

Q. At the time of the arrest of Smalt 
and Cromwell, did you hear the conversa- 
tion between the commander, Cromwell, 
and Small ? 

A. I did not. 

Q. Was Mr. Spencer asked by you, or 
any one in your hearing, when he had first 
broached his scheme to Small ? 

A. No, sir. 

Q. Was Small asked by you, or by any 
one in your hearing, when Mr. Spencer had 
first broached his scheme to him ? 

A, No, sir. 

Q. Did you ask Mr. Spencer, or did any 
one in your hearing ask him, if the names 
on his list contained those who were, or 
those whom he only hoped to be, his ac- 
complices ? 

A. No, sir. 

Q. Charge you memory particularly, and 
state every inquiry you heard made of Mr. 
Spencer in respect to his two papers and 
plot, and his replies ; was he asked, or did 
he say, when he first made out that paper ? 

A. I heard no questions put to him. 

Q. Did Mr. Spencer say that he had 
been drinking liquor on the evening of the 
25th of November with Small, and thus ac- 
count for his conversation with Small ? 

A. I heard Mr. Spencer say nothing ex- 



Digitized by 



Google 



NAVAL COURT MARTIAL. 



m 



cept what I have already stated, unless ask- 
ing me for tobacco once, or for something at 
a meal ; for instance, water — I have offered 
him water, or things of that kind. 

BY COMMANDER OODEN. 

Q. Did you see Mr. Spencer on the 
evening of the 25th of November, between 
the hours of six and eight, or at any hour ? 
and, if so, was he under the influence of 
liquor ? 

A, I don't remember of seeing him. 

BY THE JUDGE ADVOCATE. 

Q. Did you hear Mr. Spencer desire 
pen and paper to take an account of occur- 
rences ? 

A, No, sir, not to my recollectjpn. 

Q. Did Mr. Gansevoort tell you before 
the execution that Mr. Spencer had pro- 
posed to have a conversation with him 
when his (Mr. Spencer's) mind was in a 
suitable state ? state all he told you. 

A. I think he spoke about it before the 
council of oflicers ; he stated that he had 
gone to Mr. Spencer, and that he had asked 
him if he would state what he knew about 
this affair; he (Spencer) said he would 
send foi* him again, and would tell him 
when his mind was prepared ; Mr. Ganse- 
voort went to him again ; referring to the 
minutes brings back to my mind that Mr. 
Gansevoort said that Mr. Spencer had told 
him he had. had a plotof that kind on board 
of the John Adams and Potomac previous- 
ly — that it was a mania with him. 

Q. Did Mr. Gansevoort tell you any in- 
quiries he put to Mr. Spencer ? 

j4. I do not recollect now. 

Q. Had you seen any act of insubordina- 
tion oil the part of Cromwell, Small, and 
M-Kinley, Wilson, M*Kee, or Green, pre- 
vious to their arrest ? 

A. I had in Green ; in the case of M'Kin- 
ley, I have seen him punished once for 
drawing a knife on a man ; Small's care- 
lessness of duty and disobedience of orders, 
causing him to be broken from a quarter- 
master and disrated to a seaman ; I heard 
Cromwell damn the lacings on the jib and 
the person who invented them ; he was re- 
proved by Lieut. Gansevoort: these were 
the men whom I had noticed as particularly 
relaxing in their duties and obeying orders ; 
M'Kee I had not noticed so much as the 
others : I wish to say, upon reflection, that 



we were not put in three watches until afler 
the execution ; before that, the oflUcer who 
had the sleep in kept the first watch oH the 
berth-deck. 

The examination of Acting-Master Perry 
here suspended, his evidence was read to 
him and corrected by him. 

The Court then adjourned until to-mor- 
row (Saturday), February 18, at 10 o'clock, 
A.M. 

Navy Yard, ) 

Brooklyn, Feb, 18, 1843. J 
The Court met this day in pursuance of 
adjournment. Present — 

Captain Downes, Captain McKeever, 
" Read, " Page, 

" Bolton, " Gwinn, 

" Turner, " Wyman, 

" Sloat, Com'dr Ogden, 

" Smith, ' " Shubrick, 
" Storer, Members ; 

W. H. Norris, Esq., of Baltimore, Judge 
Advocate, and Commander Alex. Slidell 
Mackenzie, accused. 

The journal of the preceding day was 
read and approved. 

Acting-Master Perry recalled. 
I yesterday stated that it was the day be- 
fore the council of oflUcers was held that I 
concluded it was necessary to execute Mr. 
Spencer, Cromwell, and Small ; I now ^ish 
to state that it was during the two days 
before. 

BY THE JUDGE ADVOCATE. 

Q. Refresh your recollection by refer- 
ence to the minutes of the court of inquiry, 
and say whether you did not state before 
that court that you had seen no act of in- 
subordination in Wilson, Green, M*Kinley, 
and M*Kee, before the arrest of Mr. Spen- 
cer? 

A, I asked you yesterday if you meant, 
by your question, while these men were on 
board ; M*Kinley drew his knife on Ford 
previous to sailing on the last cruise. 

Q. Will you now state whether, after the 
sailing of the Somers on the 13th of Sep- 
tember last, you saw any act of insubordi- 
nation in Wilson, M*Kinley, Green, Crom- 
well, or M*Kee, previous to the arrest ? 

A. None of M*Kinley under my own 
observation ; I recollect Wilson striking the 
boy Weaver, and Cromwell's damning the 
jibstay, before the oflicers, as I stated yes- 
terday ; of M'Kee I remember nothing. 
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Q. Was there anything, peculiar in the 
vig of the jib of the Somers ? 

Ar Yes, sir. 

Q. What was the peculiarity ? 

A. Had lacings instead of hanks; hanks 
ure made of wood, iron, or df rope. 

Q. Did the jib of the Somers work well 
or not in lowering it 1 . 

A. In the first part of the cruise it did not, 
in the latter part it did. 

Q. Explain why it did not work well the 
first part of the cruise. 

A, The principal reason was, because 
the turns of the lacing were passed the 
wrong way. 

Q. When was it that Cromwell damned 
the jib ? 

A, I think it was between Madeira and 
Santa Cruz. 

Q. When was the improvement made in 
the working of the jib ? 

A. It was after leaving Santa Cruz ; I 
don't know the exact time. 

Q. How many would compose the knots 
of people you have seen collected on the 
deck after the arrest of the prisoners ? 

A, Three or four. 

Q. On what deck would these knots 
be? 

A. On the spar deck. 

Q. Can not the conduct of the people on 
the spar deck be more readily observed than 
in any other place of the vessel allowed the 
men ? 

A. Yes, sir ; by the officers. 

Q. Would there be more than one group 
at the time ? 

A, Yes, sir. 

Q. Have you ever heard any mutinous 
e^cpression from Mr. Spencer to the crew ? 

A. No, sir. 

Q. Do you know whether the relatives 
and fifiends of Commander Mackenzie were 
cautioned hy him after the coming aboard 
of Mr. Spencer to be wary of an intimacy 
with him ? 

A. I don't remember; I have a slight 
recollection of something being said about 
it. 

Q. During the time of confinement of 
Mr. Spencer, <lo you knd^ whether it was 
his inA»mation that he was to be taken to 
the United States for trial ? How was it as 
to this as to Cromwell and Small, and when 
were they first undeceived ? 

A. I was under the impression that he 



was aware that he was to be taken to the 
United States for trial. It was the same 
with Cromwell and Small — with the wMe 
of them ; Uie first of my knowing that they 
were undeceived was on the 1st of Decem- 
ber. 

Q. Do you know whether either Mr. 
Spencer or Small was informed of Mr. 
Wales's statement, as to the conversation 
cm the booms, beyond the declaration of the 
commander to Mr. Spencer, " that the com- 
mander understood that Mr. Spencer aspired 
to the command of his vessel ?" 

A, I should think he was, for Mr. Spen- 
cer saw Mr. Wales questioned by the com- 
mander. I heard none of the conversation 
except one remark. 

Q. Wjjien Mr. Wales was questioned by 
the commander in Mr. Spencer's presence, 
were not Lieut. Gansevoort, Dr. Leecodi:, 
and Mr. Heiskill, and Mr. Rogers^ stand- 
ing by 1 

A. Dr. Leecock, Mr. Heiskill, and Mr. 
Rogers, were ; I think Lieut. Gaasevoort 
was not. 

Q. During the period of the comfineBwiit 
of those who were executed, were they ia- 
formed that it was agitated to take their 
lives, and were either of them told the tes- 
timony against him, and asked what he had 
to say in extenuation or vindication of him- 
self? 

A, I heard no .conversation with them 
carried on at all until the 1st Diecember. 

Q. Do you know whether any officer m 
man applied for permission to give ^em 
this notice, and to proffer any of the offices 
of fair assistance and counsel ? 

A, No, sir. 

Q. In your consultation with any of the 
officers, was it at all suggested that, if those 
executed were taken to the United States, 
they would escape through the ageney of 
friends or money, or both ? 

A. No, sir. 

Q. Do you not Imow that the knots of 
men spoken of by you did coUect to speeu- 
late as to the cause of Mr. Spencer's unest 
and that of the other prisoners ? 

A, I do not know that they did. 

BY COMMANDER OGDBN. 

Q. Did the men c<Hitinue to cdlect m 
knots after they knew why the prisoners 
were confined ? 

A, They did. 



Digitized by 



Google 



NAVAL COURT MARTIAL. 



69 



BY THE JUIMSIS ADVOCATE. 

Q. If an unusual number of men were to 
gather on the deck, be talking to each other, 
and to look at something novel on the quar- 
ter-deck, would orders be heard and obeyed 
as readily and promptly as if the crew were 
dispersed about the ship as customary ? 

A. If the vessel is in proper discipline, 
and the orders given loud enough to be 
heard forward, aft the spar-deck, they cer- 
tainly would move, if the order was given. 

Q. What lime of the day was it when 
you saw M*Kinley filing his battle-axe ? 

A. To the best of my recollection, 'twas 
during the afternoon. 

Q. Was he on the spar-deck ? 

A. He was. 

Q. What day was it you saw Wilson 
thus engaged ? 

A, It was about the time of the arrest of 
Mr. Spencer, Cromwell, and Small — what 
day I can't remember ; I think it was after 
the arrest of Mr. Spencer ? 

Q. Was anybody by Wilson at this time ? 

A. No, sir ; not to the best of my recol- 
lection. 

Q. Did you speak to Wilson, or did any 
<me in your hearing ? and what was his ac- 
count of it at the time ? 

A. I did not, and no one in my hearing. 

Q. When did you &st report what you 
had seen Wilson about ? 

-4. After his arrest. 

Q. You have stated that Wilson was ar- 
rested on the 30th. If you thought his con- 
duct so suspicious, why did you not report 
it before ? 

-4. I did not think his cleaning his bat- 
tle-axe suspicious at that time — 'twas a usu- 
al occurrence. 

Q. Did you charge Wilson with seeking 
to bold intercourse with the prisoners ? and 
if so, what was his answer ? 

A, No, sir; I did not. 

Q. Did you report that you saw Wilson 
seeking to hold intercourse with the prison- 
ers ? and if so, when ? 

J.. I do not remember ; but to the best of 
nay belief, I did refK)rt him and others as 
troublesome to keep off the quarter-deck. 

Q. Will the log-book show that such a 
report was n^e ? 

A, No, sir. 

Q. Do not the reports of serious offences 
alipays appear on the log*book ? 



A, No, sir; without they are punished. 

Q. Do not all reports for offences appeal 
in the morning report ? 

A, If the person's name is put down on 
the morning report; Wilson was already 
arrested when I made this report. 

Q. Do I understand you to say, that you 
did not report Wilson as troublesome to 
keep off the quarter-deck until after his arm- 
rest ? 

A. To the best of my knowledge, I did 
not. 

Q. Did you regard his conduct at the 
time of its occurrence then a serious and 
alarming offence ? 

A, I deemed it then a disobedience <tf 
orders, and spoke about it as a charge against 
him, and he was arrested, 

Q. Was Wilson charged by you, or any 
one in your hearing, with the disobedience 
of orders ? and if so, what was his account 
of it? 

A, Not charged by me, or anybody in 
my hearing. 

Q. Is it not usual to state to a seamaa 
his disobedience of orders, and ask his ac- 
count of it, before he is arrested and con«- 
fined? 

A, It is usual, if he is capable of answer* 
ing ; it depends on what it is. 

Q. Charge your recollection, and say if 
you can not remember that you saw Wilson, 
with his axe, between the guns as much as 
two days before the arrest ? 

A, I should say it was about that tioie 
before his arrest. 

Q. Did you at anytime charge him about 
his conduct with this axe ? and if so, what 
was his account of it ? or did any one in 
your hearing ? 

A. I never said anything to him about it, 
nor, before we arrived at Brooklyn, was he 
charged with it, that I heard. 

Q. Have you ever known any officer to- 
have had India ink tattooed into his skin by 
the seamen except Mr. Spencer ? 

A, Yes, sir. 

Q. Did Green tattoo the skin of any oth-^ 
er officer aboard the Somers except Mr» 
Spencer ? 

A. Not to my knowledge. 

Q. Have you not been told by an officer 
(not Mr. Spencer) of the Somers, that Green 
did tattoo his skin ? 

A, No, sir ; not to the best of my rec(df 
lection now. 
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Q. Is it an unusual thing for young offi- 
cers to inquire the history and adventures 
of the experienced seamen, and to talk with 
them on such topics in their watches. 

A, I have known it to be done by the 
young officers in such tone that others 
might hear them. 

Q. Did Mr. Wales tell you he had never 
had any mutinous conversation with Mr. 
Spencer before the conversation on the 
booms ? 

A, I don't remember his having told me 
that he had, or had not. 

Q. When you saw the memorandum in 
Mr. Spencer's paper, as to those marked 
doubtful with a X , that they would prob- 
ably join before the project was carried 
into execution, did you suppose those so 
marked had joined on the 25th of Novem- 
ber? 

A, I supposed at the time that they prom- 
ised to join — you may except Howard. 

Q. If Howard's name is down and mark- 
ed with a X , why did you not suppose he 
had promised to join as the others ? 

A, From the difference in their general 
disposition and character. 

Q. If you judged from the particular 
character of Howard that he had not prom- 
ised, do you mean that you did not consider 
Howard's name there by his authority ? 

A, I don't think his name was there by 
his authority. 

Q. If you supposed Howard's name was 
not there by his authority, did you suppose 
any of the others marked with a X were 
down by their authority ? 

A. No, sir ; not down on list No. 1 by 
their authority. 

Q. Look at the paper No. 1 and its 
translations, which you saw before the exe- 
cution ; are not Wilson's, M*Kee's, Gallia's, 
and Howard's names those marked with 
.« X? 

(The papers shown him.) 

A. Tney are. 

Q. Is there anything on the papers to 
show that Wilson, M*Kee, and Gallia, had 
promised to join any more than Howard ? 

A. Yes, sir ; from their being down on 
the station-bill of Mr. Spencer, except 
Gallia. 

Q. There then was nothing on the sta- 
tion-bill to make you infer that Gallia had 
promised to join ? 

A, No, sir. 



Q. How many, and whose names are 
down under the head of certain ? 

A. Spencer, Andrews, M*Kinley, and 
Wales. 

Q. Is Wales's name on the station-billl 

A. No, sir. 

Q. What did you suppose the station-bill 
was made out for ? 

A. I suppose it was made out so that the 
persons would know their stations by his 
referring to it and letting them. 

Q. Are not Small's and Spencer's names 
on the station-bill ? 

A, Yes, sir. 

Q. If Wales was marked among the cer- 
tain, what did you infer from not seeing him 
assigned any station ? 

A. I inferred that the station-bill was 
made out before Mr. Spencer made known 
the plot to him. 

Q. Was it not your information before 
the execution that Mr. Spencer had not 
spoken to Mr. Wales on this mutinous 
scheme before the 25th, in the evening ? 

A, Yes, sir. 

Q. Knowing this fact, and seeing Wales's 
name on the list of certain, have you not 
reason to doubt whether Mr. Spencer had 
spoke to any on that list, except those mark- 
ed certain, before the 25th ? 

A, No, sir. 

Q. What did yott' Understand the word 
" certain" to mean ? 

A, That they had certainly joined the 
plot. 

Q. What did you understand the word 
" doubtful" to mean ? 

A, That he had spoken to them, but that 
they had given no decided answer — ^had 
promised him in a mea.sure. 

Q. Whose names appear on the list of 
" doubtful" not marked with the X ? 

A. Warner, Green, Gedney, Van Veltzor, 
Sullivan, and Godfrey. 

Q. What is the memorandum as to those 
names ? Please read it. 

A. " The remainder of the doubtful will 
probably join when the thing is done ; if 
not, they must be forced." 

Q. Did you infer from that memorandum 
that those persons had promised to join ? 

A. Yes, sir, from this memorandum I 
should infer that they had promised to join, 
but had not given a final answer — that they 
had made believe they would join. 

Q. Does not the memorandum state that 
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they would " probably join when the thing 
was done ?" From what, then, did you infer 
that they had made him believe they would 
join before it was done ? 

A, [ mean to say, that from that I should 
suppose that he was doubtful that they would 
join, from their answers not being decided 
enough — because their names being down 
with the " doubtful," and their general con- 
duct on board the vessel ; I don't think 
Oedney as much implicated as the rest, if 
any. 

Q. Do you think Gedney had been spo- 
ken to at all by Spencer on this subject ? 

A. I do, sir. 

Q. Why did you suppose Gedney not so 
deeply implicated as the others, if his name 
was down in the same way with theirs ? 

A. Because his character was good; no 
difference in his obedience to orders. 

Q. Whose names are down under the 
head of " nolens volens ?" 

A, Sibley, Strummond, Scott, Van Brunt, 
Smith, Witmore, Crawly, Blackwell, Rod- 
man, Clarke, Nevilles, Rilney, Selsor, Cor- 
ney, Dickinson, the doctor, Garratrantz, Wal- 
tham ; the one down as Rilney I think is 
mean^ for Riley. 

Q. What did you infer from the entry of 
nolens volens ? 

A, I inferred that they were to be kept, 
willing or unwilling. 

Q. What facts had you, in the heading of 
these papers, to infer that Wilson, McKee, 
and Gallia, had promised to join him ? 

A, No, sir, not from heading. 

Q. Count the number of the certain and 
doubtful, and say how many ? 

A, Fourteen. 

BY COMMANDER OGOEN. 

Q. In Mr. Spencer's station-bill, are not 
the names of some of the crew who are 
marked " doubtful" placed in important sta- 
tions ? If so, please to state their names 
and the stations assigned them. 

A. Yes, sir ; McKee is stationed at the 
wheel, Wilson at the cabin, also in the 
steerage. 

Q. Were there any names on the station- 
bill which did not appear on either " cer- 
lain" or ** doubtful" list ? State the particu- 
lars. 

A, Small is stationed in the cabin, and 
also in steerage. 

Q. Is not the arrangement of the men's 



names on that station-bill such an arrange- 
ment as would give regular organization for 
a mutinous outbreak ? 
A, It certainly would. 

BY THE JUDGE ADVOCATE. 

Q. Did you examine, before the council 
of officers, any of those marked under the 
" certain" or " doubtful," and if so, whom ? 

A, Yes, sir ; Wales, Warner, Gedney, 
Van Veltzor. 

Q. Refresh your recollection by the min- 
utes of the council of officers, and state when 
each of those swore that he first heard of the 
mutiny. 

A. Van Veltzor says, "when the com- 
mander told the crew of the plot, my mind 
went back to things I had seen before Mr. 
Spencer was confined, that made me believe 
there was a plot." Wales says, " that on 
the 25th of November, in the second dog- 
watch, he first heard of the mutiny from Mr. 
Spencer." 

Q. Hearing what Van Veltzor swore, who 
is among the doubtful, did you not doubt that 
he had promised Mr. Spencer to join him ? 

A, No, sir, I did not. 

Q. Does not Van Veltzor give it to be 
understood that he knew nothing of the 
mutiny till the commander addressed the 
crew? 

A. Yes, sir. 

Q. How, then, could you continue to infer 
that he had promised Mr. Spencer to join 
him ? 

A, From the man's character, and from 
a person that I supposed guilty of mutiny ; 
his oath as to himself being guilty has very 
little effect, if any. 

Q. Having such a character, why did you 
examine him against Mr. Spencer, Crom- 
well, and Small ? 

A, Because we wished to find out as 
much as possible — the idea that he might 
mention a great many things that would im- 
plicate others and not himself. 

Q. Did you suppose a man who would 
swear falsely in one particular was a suita- 
ble witness to implicate any one, and cause 
his life to be taken. 

A, 1 supposed this, that a person who 
would swear to a thing to save himself, there 
is no reason why he should not tell the truth 
as to other things. 

Q. When Wales swore that on the night 
of the 25th he first heard of the mutiny, did 



Digitized by 



Google 



72 



PROCEEDINGS OF THE 



ycra not doubt as to whether Mr. Spencer 
had ever told any one before that night ? 

A. No, sir. 

Q. After the council of officers, was either 
Mr. Spencer or Small asked as to their first 
conversation on the mutiny ? 

A. Not to my knowledge. 

Q. From the time of the arrest of Mr. 
Spencer to his execution, were the papers 
shown him, and was he asked when he first 
made them out, and who had or had not 
joined him ? 

A, I did not see them shown to him, nor 
did I hear him asked when he first made 
them out. 

Q. Were these papers shown to Small or 
Cromwell, and was either asked as to who 
were or were not in the scheme ? 

A, Not in my presence ; I did not see 
them shown. 

Q. Did you hear Commander Mackenzie 
announce his impending execution to Crom- 
well, and what was his reply"? Did you 
hear the latter conversation with Mr. Spen- 
cer and Small on the same occasion ? If 
so, state it. 

A. I did ; his reply was, " I am inno- 
cent^ — Lord of the universe look down upon 
me !" or words to that effect ; I heard no 
conversation between the commander and 
Mr. Spencer, to the best of ray recollection ; 
I did with Sraall ; I do not remember what 
was said ; I saw Small with tears in his 
eyes, and immediately went forward. 

Q. Were you the oflicer of the deck at 
the time when Wales says he saw Wilson 
drawing out a handspike ; and if so, did he 
report it to you ? 

A, To the best of my recollection I was 
not, and know it was not reported to me. 

The testimony of Acting-Master Perry 
was here suspended ; his evidence was read 
to him and corrected by him. 

The Court then adjourned until Monday, 
February 20, at 10 o'clock, A. M. 



Navy Yard, > 

Brooklyn, Feb, 20, 1843. J 
The Court met this day, in pursuance of 
adjournment. Present — 

Csptain Downes, Captain McKeever, 
" Read, " Page, 

" Bolton, " Gwinn, 

" Tinmer, " Wyman, 



Captain Sloat, Com'dr Ogden, 

" Smith, " Shubrick, 

" Storer, Members ; 

Wm. H. Norris, Esq., of Baltimore, Judge 
Advocate, and Commander Alex. Slidell 
Mackenzie, accused. 

The journal of the preceding day was 
read and approved. 

" To save the time of the court, and spare 
the judge advocate the trouble of the labo- 
rious investigation on which he proposes to 
enter, as to the distance of the Somers from 
various West India islands, at the time of 
the discovery of the mutiny, and the time 
of the execution, Commander Mackenzie 
takes occasion to mention, that the idea was 
never entertained by him of seeking protec- 
tion against his crew in any foreign port, 
from any foreign power whatever, or from 
any foreign ship in port, or at sea, or any- 
where, save in a port of the United States, 
or under the guns of an American man-of- 
war ; it being his deliberate opinion, that a 
naval commander can never be justified ia 
invoking foreign aid in reducing an insubor'- 
dinate crew to obedience ; and he further 
takes occasion to state, that his vie)j^s in 
this particular were well known at the time 
to the 1st lieutenant of the Somers, were 
shared by him, and by him communicated 
to others of the officers. 

" Believing that the United States ship . 
Vandalia, or some other American man-of- 
war, might be at St. Thomas, Commander 
Mackenzie was very desirous of reaching 
that port without the execution of the ring- 
leaders in the mutiny, and the executioB 
only took place when the daily and hourly 
increasing insubordination of the crew, ren- 
dered it imperatively necessary. 

" Very respectfully submitted, by your 
most obedient, 

" Alex'r Slidell Mackenzu. 
"Feb. 20, 1843." 

Acting Master Perry recalled. 

EXAMINED BY THE JUDOE ADVOCATE. 

Q. Did you suppose those on the nolens 
volens list had been spoken to by Mr. Spen- 
cer? 

A, Yes, sir: I speak generally of the 
list. 

Q. Are not Gagely, Dickenson, and the 
doctor, on the list of nolens volens ? 

A. Yes, sir. 
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Q. Did y(yii a6k the last three, or either 
of them, whether Mr. Spencer had ever 
spoken to them, or either of them, on the 
subject of mutiny ? 

A, I did not ask the question. 

Q. Did you suppose that either Gagely, 
Dickenson, or the doctor, had been spoken 
to, or not, on the subject, by Mr. Spencer ? 

A. I did not suppose that Dickenson, or 
the doctor had, but I supposed Gagely 
might have been. 

Q, Did you, before the execution, swear, 
or ask any of the others on the nolens vo- 
lens list, as to whether Mr. Spencer had 
spoken to them as to the subject of mutiny ? 

A, To the best of my knowledge I asked 
the most of them. 

Q. Did they, any one of them, then tell 
you Mr. Spencer had, or had not, spoken to 
them, or him, on the subject of mutiny ? 

A. To the best of my knowledge, they 
said they knew nothing of the mutiny, until 
the commander spoke to them. 

Q. Who were the first three examined 
before the council of officers, are they among 
the doubtful ? 

A. Van Veltzor, Warner, and Gedney; 
Aey are among the doubtful. 

Q. You have said that you thought those 
(m the doubtful list, not marked with a x , 
had been spoken to by Mr. Spencer, but 
had not given him a decided answer ; did 
you ask them, or either of them, before 
the execution, whether Mr. Spencer had 
spoken to either of them, on the subject of 
mutiny ? 

A. To the best of my recollection, I ask- 
ed all of them, with the exception of Wilson 
and M*Kee. 

Q. Did any of those last inquired of, 
when you spoke to them, say whether Mr. 
Spencer had or not spoken to them, or either 
of them, on the subject of mutiny ? 

A, To the best of my knowledge, they 
said he had not. 

Q. Did you ask Howard, before the exe- 
cution (who is marked with a X ), whether 
Mr. Spencer had, or not, spoken to him, on 
the subject of mutiny ? 

A. To the best of my recollection, I did 
iA Howard. 

Q. Did Howard then say whether he 
had, or not, been spoken to by Mr. Spencer 
OB the nratiny ? 

A, To the best of iny recoUiection, he 
said he had not. 

10 



Q. Getting the answers from all these 
persons, why did you not ask Mr. Spencer,^ 
who were, or were not, his accomplices, 
and when he had 'first made out his pa- 
pers ? 

A. Because I had persons older than 
myself to speak to him ; to the best of my 
recollection, it was against positive orders. 

Q. Having these answers from those per- 
sons you spoke to, how could you think 
your crew incapable of taking charge, or 
of resisting those actually in the mutiny ? 

A. From the manner in which they an- 
swered the questions led me to believe, that 
there were more implicated than I thought 
they were before they answered the ques- 
tion, and from what I had noticed before. 

Q. You say you think those on the doubt- 
ful list, not marked with a X , had prom- 
ised, but not given a decided answer, and 
you say you thought Howard innocent, and 
Gedney not so deeply implicated as the 
rest; take out those two names from the 
number of doubtful and certain, and say how 
many remain ? 

A, There are twelve. 

Q. Do you, or not mean to say, that those 
marked doubtful without the X , had given 
no decided answer at the time of the arrest 
of Mr. Spencer, and what did you mean u» 
to infer, as to time, when, in Saturday's ex- 
amination, you said you supposed they had 
not given a decided answer? 

A. I meant to say that at the time the 
list was made out, they had given no de- 
cided answer, and I meant so on Saturday^ 
when the list was before me. 

Q. What means did you take to ascertain 
whether, after the list was made out, and 
before the arrest, they had given a decided 
answer ? 

A, I inquired if they knew anything 
about it, from some of the crew — that was 
all the means I could take. 

Q. At the time of the arrest of Cromwell, 
did a pistol go off, and if so, in whose hand 
was it ? 

A, I heard a pistol go off, but I did not 
see in whose hands it went off. 

Q. Did you not afterward learn from 
Lieutenant Gansevoort that it was in his 
hands ? 

A, I did, sir. 

Q. Did you learn whether, or not, it was 
a ship's pistol ? 

A. I did — it was not. 
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Q. Was this discharge of the pistol be- 
fore the rush aft on the 27th ? 

A. To the best of my recollection it was 
not ; it was about an hour to an hour and a 
half after. 

Q. At the time of carrying away of the 
boom tackle, did you order any particular 
number of men to come aft ? 

A. I gave two orders — I said first, " Some 
of you come aft ;" the second order, I called 
two or three by name, and ordered the oth- 
ers forward. 

Q. Did all who did come, come before 
your second order ? 

A, Yes, sir. 
• Q. Did you, at the time, reprove the men 
for coming in a greater number than was 
necessary, and if so, what was their account 
of their conduct ? 

A, I did not reprove them; I ordered 
them forward, and they disobeyed the order 
several times ; I might have said this, " This 
was a time when you must not disobey or- 
ders, a time when you might lose your lives 
for it," which was ray usual order. 

Q. Had this order, as to the danger of 
the men from not obeying orders, been told 
the crew, before the accident to the boom- 
tackle? 

A, I have no doubt it had, by many. 

Q. Knowing of this previous order, how 
could you have been surprised, that an in- 
definite direction to a body of men, " Some 
of you come aft," should bring each man 
that heard it ? 

A, Because, during the same time, they 
had disobeyed other orders — had to be told 
two or three times. 

Q. Was not the brig rolling much, at the 
time of the accident to the boom-tackle 1 

A. She was. 

Q. Did the officers wear arms after the 
execution, and what arms ? 

A. They did ; they wore two pistols and 
cutlass — the wardroom officers, Mr. Rogers 
and Mr. Thompson, wore these ; the re- 
mainder of the steerage officers wore a cut- 
lass and a pistol; and the petty officers 
wore each a cutlass ; all those who had fire- 
arms wore also a cartouch-box ; I think it 
was eight ball cartridges. 

Q. Did you not refer to the incumbrance 
of these arms, as one of the sources of ex- 
haustion to the officers before the execution ? 

A. I did, sir. 

Q. You have corrected your testimony, 



and now state that it was not till after the 
execution, that the officers were put in three 
watches instead of four ; if they wore the 
same arms, and were more on duty by keep- 
ing a quicker recurring watch than before 
the execution, how is it that you say they 
could not have held out, but for the execu- 
tion, more than 24 or 36 hours ? 

A. From the time of the arrest up to the 
execution, we did not get more than three 
or four hours sleep, during the twenty-four 
hours, and that at intervals ; the ofiicers 
were on the spar and birth-deck, during the 
remainder of the time, generally moving 
about among the crew ; that person who had 
the watch below, kept his watch on the birth- 
deck ; after the execution we got our sleep 
more regularly, our meals regularly, and the 
anxiety of mind was over most of it, which 
was not the case before the execution ; we 
were in watch and watch after the four oth- 
er prisoners were taken, and we would have 
had to remain so, if the execution had not 
taken place, until we got into port. 

Q. Was Wilson taken out of irons, after 
his arrest on the passage home ? if so, how 
frequently, and for what purpose ? 

A.Y{q was taken out of hand-irons four 
or five different days, and put in irons, du- 
ring meal hours from twelve to one, and 
when out of hand-irons, tied to a bolt in the 
side of the vessel, for the purpose of making 
south-westers, and sewing the topgallant- 
steering-sail covers into bags, for the pur- 
pose of making the four prisoners comfort- 
able on their way home. 

Q. Do you nnean to say that Wilson then 
made south-westers only for the four pris- 
oners ? 

A, No, sir, I do not; he was making 
south-westers for those officers who had to 
remain on deck as watch officers — they 
were never finished. 

Q. Do you mean to say that Wilson was 
put in irons when he would eat his meals ! 

A, Yes, sir; and cast loose also from the 
bolt. 

Q. In your consultation among the offi- 
cers, was, or not, it one of your reasons, or 
of theirs, for putting Cromwell to death, that 
he understood navigation, and thus by re- 
moving him and Small, who were alone, of 
the suspected portion of the crew, acquaint- 
ed with navigation, no one could be left ca- 
pable of taking command, in case of the 
outbreak of a mutiny ? 
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A. No, sir ; because, to the best of ray 
knowledge, Mr. Spencer was capable, with 
Bowditch before him, of taking the vessel 
into port ; I might also say that I know Mr. 
Spencer could take sights very correctly, 
firom his having taken them with me. 

Q. Was, or not, it one of the reasons for 
putting Mr. Spencer, Cromwell, and Small, 
to death, that they, of the suspected portion 
of the crew, were only capable of naviga- 
tion ? 

A. That was one of the small reasons ; in 
answering these questions, I speak from 
my own opinions. 

Q. Was not this capacity for na\dgation 
a leading reason as to Cromwell ? 

A. No, sir. 

Q. Turn to the log-book; was a sail 
seen on the 28th of November, and was any 
effort made to overhaul her ? 

A, A sail, by the log-book, discovered on 
the 28th, three points on the larboard bow ; 
to the best of my recollection, no efforts 
were made to overhaul her. 

Q. Have you any personal remembrance 
of that vessel being reported ? 

A. I can't say positively that I have. 

Q. With such accuracy as a pair of di- 
nders will give, tell me, from the chart, the 
distance, at noon, of the Somers, at each day, 
from the 26th of November to the 1 st De- 
cember, inclusively, from each of the six 
nearest islands, by name. 

A. On the 26th, to 



Martinique 


1345 miles. 


Dominique 


1375 « 


Guadaloupe . 


1373 « 


Antigua* 


1410 « 


Barbada 


1410 " 


Anguilla 


1480 " 


On the 27th, at noon, 




Martinique 


1135 miles. 


Dominique 


1158 " 


Guadaloupe . 


1163 " 


Antigua 


1205 « 


Barbada 


1065 " 


St. Lucia . 


1140 " 


On the 28th, at noon, 




Barbadoes 


872 miles. 


St. Lucia . 


. 950 « 


Martinique 


940 " 


Dominique 


. 963 " 


Guadaloupe ' . 


963 « 


St. Vincent 


. 965 « 


On the 29th, at noon, 




Barbadoes 


690 miles. 



St. Lucia • 


. 765 miles. 


Martinique 
Dominique 
St. Vincent . 


768 " 

. 780 " 

780 " 


Guadaloupe 
n the 30th, at noon, 


. 780 " 


Martinique 
Barbadoes 


570 miles. 
. 515 « 


Dominique 
Guadaloupe 
Antigua 
Barbada . 


575 " 
. 570 « 

620 « 
. 630 « 



On December 1st, at noon, 

Barbadoes . . 335 miles. 

Martinique .. . 358 " 

Dominique . . 364 " 

Guadaloupe . . 355 " 
Antigua . . 388 " 

St. Lucia . . 372 " 

Q. Tell the number of miles for each 
day, from the 28th of November to the 1st of 
December, inclusive, that the Somers sailed. 
A, From noon of 26th to noon of 27th, 
she sailed per log . 206 miles. 

Next day . . .184 " 
Next day . . . 144 " 
Next day . .. . 176 " 
Next day . . . 191 " 
up to noon on December Ist. 

Q. During the time of the last question, 
was the Somers in the trade-winds ? 
A. She was. 

Q. Had you changed your course on the 
30th of November or 1st of December, far 
any of the islands on your lee, woidd you 
have had a leading or free wind ? 
A. She would have had a free wind. 
Q. On the evening of the 25th Novem- 
ber, how far were you from St. Thomas ? 

A. 1709 miles; the exact distance is 
1722 miles, at 6 o'clock, P. M. 

BY CAPTAIN BOLTON. 

Q. Was confidence so far restored, after 
the execution, that the officers relinquished 
their arms, took their accustomed routine of 
duty, and slept or rested in tranquillity or 
security ? 

A, No, sir ; confidence was restored so 
much, the officers got more sleep a great 
deal, and felt themselves confident that the 
vessel was under their own charge ; the 
crew were cheerful, and obeyed the orders ; 
the crew felt apparently as if they were free 
from all charge of- being concerned in the 
mutiny, and looked cheerful on that account. 
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BV COMMANDER MACKENZIE. 

Q. Had the course of the Somers, from 
the time of her leaving Liberia until she made 
Sombrero, been otherwise changed than to 
counteract the change in the variation of 
the compass, in order to pursue a perfectly 
direct course ? 

A. No, sir, no change otherwise. 

Q. What effect would a departure from 
her direct course, in fulfilment of the public 
duty on which she was bound, have had on 
the confidence of the officers in their ability 
to defend the vessel and carry out the inten- 
tions of the government ? 

A, It would have" broken all confidence 
in the commander ; that is, he would have 
been considered as not capable of taking the 
vessel where she was destined ; and it also 
would have given confidence to the evil 
disposed part of the crew. 

Q. What effect would this openly implied 
intention to seek an asylum in a French or 
other foreign port, for the commander and 
officers of the Som«rs, and a place where 
the mutineers could be imprisoned and kept 
for trial, have had on the apprehension of 
mutineers imprisoned and at large ? 

A. It would have had the effect to make 
them more daring and desperate to attempt 
a rescue, and for the fear that those con- 
fined would turn against them in this evi- 
dence. 

Q. How would such change of course 
and purpose have corresponded with the 
previous conduct in driving the vessel for- 
ward on her direct course, preserving the 
ordinary routine of duty the same after as 
befiiNre the mutiny, and showing always a 
steady, calm, and immovable front ? 

A. It corresponded in this way : the offi- 
cers endeavored to, and I believe did, make 
themselves confident, in the eyes of the 
crew, in endeavoring to carry on the duty 
the same as it was before the arrest of Mr. 
Spencer; it w^ould have broken down all 
that confidence in the eyes of the crew, and 
made it appear to them as if the officers had 
given up all hopes of saving the vessel, and 
taking her to the United States. 

Q. Did you or not, before the execution, 
believe that many of the doubtful had be- 
come certain before the arrest of Mr. Spen- 
cer ? 

A, I did, sir. 

Q. When you inquired of the individuals 
of the crew on Mr. Spencer's list, whether 



Mr. Spencer had spoken to them about his 
plot, and they told you he had not spoken 
to them, did yt)u believe them ? 

A. I did not, most of them. 

Q. If you do or do not believe that ISftr. 
Spencer had imparted his scheme of piracy 
to most of those on his list, and to many not 
on his list, to what portion of the crew do 
you suppose his scheme to have been im- 
parted, either by himself or his agents ? 
• This question being objected to by the 
judge advocate, the court was cleared, and 
on the opening thereof the judge advocate 
announced to Commander Mackenzie that 
the question could not be put in its present 
terms. 

Q. You have said that, judging from the 
manner of Howard, you believed him to be 
innocent of an intention to join Mr. Spen- 
cer's plot. Judging from the manner of the 
rest of the crew, what proportion of them do 
you believe to have been guilty of such in- 
tention ? 

A. I shQuld think about two thirds, and 
after two thirds increasing daily. 

Q. In uniting in the opinion of the coun- 
cil of officers, that the execution of Mr. 
Spencer, Cromwell, and Small, was indis- 
pensable to the safety of the Somers, were 
or were you not influenced by Mr. Spencer's 
list, by the statement of Wales as to Mr. 
Spencer's assertion to him that he had 
twenty of the crew with him, and by the 
general insubordination of the crew T 

A. I vv^as. 

Q. When a boy fell overboard, on the 
passage to Porto Rico, did not two boats go 
in search of him, and did not Lieutenant 
Gansevoort go in the second boat, and did 
not the two boats together take out of the 
vessel, beside the three officers you have 
named, the best and most willing of the 
crew? 

A. Two boats did put ofiT, and Lieutenant 
Gansevoort did go, and it took out the best 
of the crew. 

Q. You say that you believe that the 
maintop-gall antmast W9,s carried away with 
the intention of creating confusion in the 
ship, and attempting a rescue of the prison- 
ers ; how far do you believe, if you believe 
it at all, from what facts, that intention to 
have been connected with knocking Gagely 
overboard, and defeated by his accidental 
escape ? 

A, I can't say it was the intention to 
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knodk Gagely orerboard ; I believe the 
topgallantmast was oarried away to create 
Gonfusion ; do not know whether they were 
aware ihat Gagely was on the yard or 
not. 

Q. If a boy was on the mainroyal-yard, 
could not men hauling on the mainroyal- 
brace at the forefiferail see the boy on the 
royal-yard ? 

A. Yes, sir, I know they could. 

Q. If the object of creating confusion 
by carrying away the maintop-gallantmast 
was defeated, would not the maintopmast- 
head offer a good position for forming some 
new plan of rescue out of hearing of the 
officers 1 

A. It certainly would. 

Q. Did not the commander take great 
precaution, immediately after the maintop- 
gallantmast was carried away, to prevent 
confusion ? were not the crew variously 
employed in breaking out and restoring the 
booms, scraping, slushing, and cutting fid 
and sheare-holes in the sparetopgallantmast, 
clearing the wreck aloft, unreefing and coil- 
ing down running-rigging, and bringing the 
light sails to the yards afresh ? 

A. Yes, sir. 

Q. Was not the fact of the supposed 
object of the mutineers being postponed, 
and the measures taken by the commander 
to prevent confusion, and the absence of 
any apparent intention of the mutineers at 
that moment to attempt a rescue, a sufficient 
reason why you should not have armed 
yourself with a battle-axe as suggested by 
the judge advocate ? 

A. Yes, sir ; as I stated before, I had 
been on deck a short time — a few moments : 
I saw that no attempt would be made then 
to attempt a rescue. 

Q. Did you ever know an officer of the 
navy as intimate with the crew as Mr. 
Spencer was ? 

A. No, sir, I never did. 

Q. Have you ever noticed any difference 
between the commander's treatment of Mr. 
Spencer and of the other officers previous 
to his arrest ? 

A, I never have. 

BY CAPTAIN PAGE. 

Q. Before the execution, did or did not the 
&ct of Small's name not being down on the 
list of certain, cause any fears in your mind 
that Midshipman Spencer might.be certain 



of others whom he had not marked down 
on that list ? 

A, I can't say that that did particularly; 
I had my fears from circumstances, I can't 
say from what particular ones. 

Q. In forming your judgment as to the 
necessity of the execution, were you or not 
principally influenced by -the behavior of 
the crew, rather than by the written lists of 
Spencer's associates ? 

A. Yes, sir, more by the behavior of 
the crew ; at the same time a great deal by 
his list. 

BY CAPTAIN BOLTON. 

Q. Had you stated all that fell under 
your observation, or met your hearing, bear- 
ing upon the supposed mutiny ? 

A, 1 recollect nothing at this time'. 

The examination of Acting-Master Perry 
here close^ his evidence was read to him 
and corrected by him. 

The Court then adjourned until to-mor- 
row (Tuesday), February 21, at 10 o'clock, 
A.M. 



Navy Yard, > 

Brooklyn, Feb, 21, 1843. J 
The Court met this day in pursuance of 
adjournment. Present — 

Captain Downes, Captain McKeever, 
« Read, " Page, 

« Bolton, " Gwinn, 

« Turner, " Wyman, 

" Sloat, Com'dr Ogden, 

" Smith, " Shubrick, 

" Storer, Members ; 

W. H. Norris, Esq., of Baltimore, Judge 
Advocate, and Commander Al#x. SMell 
Mackenzie, accused. 

The journal of the preceding day was 
read and approved. 

Acting-Master Perry recalled. 

EXAMINED by COMMANDER SlACKENZIS. 

Q. You have stated your belief, founded 
on your observation, that many of the doi^t- 
ful on the list of Mr. Spencer had become 
certain before the arrest of Mr. Spencer; 
state your opinion, founded on like observa- 
tion, as to the effect of the arrest of Mr. 
Spencer on the number and temper of the 
mutinous 1 

A, I think it increased the number, and 
also, made them more desperate : my rea- 
son for thinking they increased daily is, 
that those who had not promised to join. 
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Jbiii had li Site not! to what Mr. Spencer or 
his accomplices had said, were considered 
guilty ; and, knowing this, they no doubt 
would jodn in an attempt to rtiscue the pris- 
oners, (LXid. take the vessel from the charge 
of the oflScets and those who had really 
joined tbem, mailo more desperate from 
thinking that they would be discovered to 
the ofliccrs thiougli those already con- 
fined. 

BY THE JUDGE ADVOCATE. 

Q. Was not M*Kee or M*Kinley pun- 
ished after the arrest of Mr. Spencer ? 

A, No, sir. 

Q. Was not Waltham punished after the 
arrest of Mr. Spencer and before the exe- 
cution? and, if so, how often? 

A. Yes, sir, he was punished twice : the 
first offence, 28th November, for stealing — 
twelve lashes w^ith the cats ; the second 
offence, on the 29th, punished with twelve 
lashes with the cats for stealing three bot- 
tles of liquor from the ward-room mess, and 
attempting to give k to Daniel M*KinIey. 

Q. Do you know who reported Waltham 
on the last occasion ? 

A. I believe it was M*Kinley. 

Q. After this report of M*Kinley, did 
you believe him and Waltham accomplices 
together with Mr. Spencer ? 

A, I did, sir — that being a particular rea- 
son for thinking so. 

BY CAPTAIN PAGE. 

Q. In Mr. Spencer's list where do you 
&ad the names of Wilson and M*Kee ? 

A. I find M'Kee is at the wheel, Wilson 
at the cabin, also at the steerage. 

Q. Do you find them under the head of 
certain ? 

A, I do not. 

Q. Before the execution, and finding 
them where you did on that paper, were 
you or not as satisfied that Mr. Spencer was 
certain of them as if you had found them 
under the head of certain ? 

A. Yes, sir. 

Q. Before the execution, in view of these 
circumstances, did you or not form the con- 
clusion that the list of certain was not full 
and complete ? 

A. I did, sir. 

Q. Before the execution, judging from 
the conduct of the two men Small and 
Cromwell, and without regard to the t)aper 



of Spencer, which did you most suspect of 
being engaged in the mutiny ? 

A, I thought that Cromwell was in this 
way ; I supposed he was a ringleader. 

BY THE JUDGE ADVOCATE. 

On this cruise before the execution, was 
either M*Kee or M'Kinley flogged ? 

A. M*Kee I think not, and I know M*- 
Kinley was j I remember only once for dis- 
obeying the commander's orders on shore 
and overstaying his liberty, as I understood. 

Q. Give your reasons for suspecting, a& 
of your knowledge and observation, Crom- 
well as an accomplice of Mr. Spencer? 

A. I saw that he had become absent, not 
so attentive to his duty as he was during the 
first part of the cruise, his disposition to 
rule and command, and his general manner. 

Q. Have you not heard Lieut. Gansevoort 
praise Cromwell as an invaluable man, and 
have you not heard him say that he would, 
on his return, try and have him made a 
boatswain ? 

A, I heard him say, during the first part 
of the cruise, that he was an invaluable 
man ; to the best of my recollection, I have 
not heard Lieut. Gansevoort say he would 
on his return try and have him made a 
boatswain. 

Q. Was not the mast carried away on 
the 27th, immediately after setting the sky- 
sail ? 

A. It was fifteen minutes after the sky- 
sail was set. 

BY CAPTAIN OGDEN. 

Q. You have stated, in answer to a ques- 
tion from the judge advocate, that had the 
brig's course been changed so as to steer 
for the nearest island, you would have had 
a free or leading wind ; had you not already 
a free wind, and did not the vessel sail 
faster on the given course than if the course 
had been changed, as proposed in the ques- 
tion above alluded to ? 

A. She sailed faster with the wind on 
the quarter, and had she been kept away 
for the nearest island, she would have been 
before the wind. 

Q. Had not the sky sails and royal-stod- 
dingsails been repeatedly carried when 
blowing much fresher, and sailing with the 
wind farther forward ? 

A. They had ; we were going seven and 
a half knots at the time the mast was car* 
ried away. 
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Commander Mackenzie then presented 
the following paper, which he read to the 
court: — 

" May it please the court : Several of the 
most important witnesses among the appren- 
tices of the Somers having recently disap- 
peared mysteriou^y, in a manner to indicate 
an agency to injure my cause before this 
court, and the length to which this trial is 
drawing out, being likely to furnish time for 
additional inroads in the number of those 
important witnesses, I propose, with the 
permission of the coiirt, to suspend for the 
present the examination of the officers, in 
order to introduce testimony more directly 
bearing on the guilt of Cromwell, ere it be 
too late to obtain it. 

" I have the honor to be, very respect- 
fully, your most obedient, 

"Alex. Slidell Mackenzie, 

" Commander." 

William Neville recalled. 

EXAMINED BY COMMANDER MACKENZIE. 

Q. Did you ever see Mr. Spencer and 
Cromwell together in private conversation 
on board the Somers ? if so, state when and 
where ? 

A. I have seen them after we left Ma- 
deira on the forescuttle ; I have seen them 
before and after we Jeft the coast of Africa, 
both. 

Q. When you observed them together, 
in what tone or manner were they con- 
versing ? 

^. In a low tone ; I could not hear what 
they said. 

Q. Were they two alone, or was any 
person with them ? 

A. They were alone. 

Q. Did you in any of these private con- 
versations see Mr. Spencer exhibit a paper 
to Cromwell ? If so, describe the paper 
according to your recollection of it ? 

A. Yes, sir ; I saw him show him a pa- 
per at the storeroom door ; it was about the 
size of a half a sheet of paper ; it was yel- 
lower than writing paper — had marks on it 
like crosses ; it was not English writing, 
and geometrical figures on the back. 

Q. How long was this before Mr. Spen- 
cer's arrest ?. 

A. About two weeks. 

Q. Did the paper you then saw resemble 



either of those now shown to you t and if 
so, which of them t 

(The papers shown.) 

Q. Yes, sir ; it resembled the one mark- 
ed No. 2 by the court of inquiry* 

Q. From your recolleciion of its appear- 
ance, do you believe that to be the paper, 
then, shown by Mr. Spencer lo Crom- 
well? . 

A. To the best of my bdief, it la. 

Q. How often, according to your recol- 
lection, have you seen Mr. Spencer and 
Cromwell in private conversation ? 

A. I suppose I have seen them talking 
together fifty times. 

Q. Have you ever seen Mr. Spencer, 
Cromwell, and Small, in private conversa- 
tion ? If so, when and where ? 

A, Yes, sir; I have seen them talking 
on the forecastle between Madeira and Capo 
Mesurado. 

Q. Was it by day or night ? 

A. I have seen them in the night. 

Q. After the arrest of Mr. Spencer, what, 
according to your observation, was the tem- 
per and conduct of the crew ? 

A. They appeared to be disorderly — ^they 
did not appear to attend to their duty as well 
as they did before. 

Q. What signs of dissatisfaction did you 
observe ? what conversation, if any, did you 
overhear ? 

A . Gathering together in the gwngv/^ye — 
not obeying an order when passerby an 
officer of the deck ; I did not hear any con- 
versation. 

Q. Did you hear any opinion expressed, 
and wlfat opinion, if any, as to the propriety 
of putting Mr. Spencer in irons ? 

A. I have heard some of them say tha^ 
they thought it was not riglit to put Mr* 
Spencer in irons* 

Q. Have you had any conversation with 
Mr. Spencer about his having eommaad of* 
a vessel? If so^ what ? 

A. Yes, sir ; he has said that he would 
soon have command of a veesoi, and as(ked 
me if I would like to E^ail with him. 
. Q. State when and where sucli conver- 
sation took place, uiid all that passed , 

A. After we left Cape Me&urado, on flie 
forecastle — a few days after we left Cape 
Mesurado ; he was showing me how to take 
an altitude of the moon ; when thia passed 
wo were standing on the hencoop. 

Q. Have you had any conversation Mrith 
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. Mr. Spencer about the commander ? and if 
so, state it. 

A. Yes, sir ; he has asked jne if I did 
not think the commander ^ard ia flogging 
the boys. I told him th^t I thought the 
conunander had done nothing more than his 
duty ; at that time he called the commander 
a damned son of a bitch. 

Q. What was Mr. Spencer's conduct, or 
what did he do when showing Cromwell 
the paper ? 

A. He had a lead pencil in his hand ; 
' he appeared to be pointing to the paper, as 
though he was telling Cromwell what it 
was. 

Q. Did you ever hear Mr. Spencer ask 
Cromwell what sort of a slaver the Somers 
would make ? State what passed. 

A, Yes, sir ; I heard him, as I was pas- 
sing, ask Cromwell if the Somers would not 
make a fine slaver ; that is all I Veard. 

Q. Did you ever hear Mr. Spencer say 
anything about throwing the commander 
overboard ? If so, state all that passed. 

A, *Yes, sir ; once he was coming for- 
ward by the bitts, after the commander had 
reproved him ; he said he would throw the 
commander overboard the first chance he 
got. 

BY THE JUDGE ADVOCATE. 

Q. What was your duty aboard ship ? 

A. I wM second captain of the foretop. 

Q. "When did you first enter the service ? 

A, In June, 1840, I believe. 

Q. When were you first placed aboard 
the Somers ? 

A. In May, 1842. 

Q. Who were your most intimate friends 
of the crew ? 

A. I can^t say who they were ; I was 
intimatf. wUh moslly all llie crftw. 

Q. Who slept ill the next hammock to 
3P0U? 

A, Van Vellzor part of ihe time^ and part 
of the tiiiio a boy by llie name of Hice. \ 

Q. Who were sLiitioued wuh you at your 
gun? 

A^ MallOTy^, By water, Dowd, Swift, Manr 
ning, Van Bnmt, 

Q. What part of the cruise did Rice sleep 
ittlhe tiett hammock to you? 

A, The laltet parr, afier the arrest ; and 
before too, I beli*?ve. 

Q. What time of llie day was it you saw 
Ml, Spencer and Cromwea in conreisation 



— at the time Mr. Spencer was showing 
Cromwell the papef ? 

A. I think it was in the afternoon; I 
can't say what time. 

Q. How long did you observe them in 
conversation with the paper out ? 

A. About two minutes. 

Q. What were you gdixig by there for? 

A. I don't know that I was going by there 
for anything particular ; I was going round 
the foremast. 

Q. Where is the storeroom— on the spar- 
deck ? 

A. On the berth-deck. 

Q. Did you notice anybody by ? 

A. No, sir. 

Q. How near were Cromwell and Spen- 
cer to the hatch ? 

A, Almost under the forescuttle. 

Q. Were Mr. Spencer and Cromwell 
still talking when you last saw them il that 
time? 

A. Yes, sir. 

Q. Were you not within a few fefet of 
them? 

A. Within about two feet as I passed by. 

Q. Was Cromwell's face or back to you 
when you first saw them ? 

A. His back was to me. 

Q. Was Spencer's face toward you ? 

A . No, sir. 

Q. Had you just come down the hatch ! 

A. No, sir. 

Q. When you last saw them there, did 
you still see the paper? 

A. Yes, sir; he had the paper in his 
hand. 

Q. Did you hear any of the remarks then 
between Mr. Spencer and Cromwell ? 

A, No, sir. 

Q. Was Mr. Spencer holding the paper 
immediately in front of Cromwell ? 

A, No, sir ; he was not holding it di- 
rectly in front. 

Q. Take a piece of paper, and show the 
court how the parties were standing, and 
how Mr. Spencer was holding it. 

A, He was standing this way — (showing 
the court). 

Q. How then did you see the. back '•f 
the paper ? 

A. Part of it was turned over this way. 

Q. Did you show that it was doubled at 
first ? and why did you not ? * 

A, Because I understood you to ask ms 
to show you their position ; I did not un- 



Digitized by 



Google 



NAVAL COURT MARTIAL. 



81 



dentand you to ask if the paper was doub- 
led up. 

Q. When you say you did not understand 
me in asking you as to the position of the 
paper, was not the question put to you as to 
how Mr. Spencer was holding it ? 

A, No, sir, I did not understand it so ; I 
understood you to ask me how he stood 
with it in his hand. 

Q. Look at that paper, and see if the part 
having the geometricstl figures on it were 
doubled over, whether it would not have 
been in Mr. Spencer's hand upside down 
where the writing was ? 

A. I could not say it would have been 
upside down ; I saw geometrical figures. 

Q. Is not the lower half of the paper 
without geometrical figures on it ? 

A. No, sir ; not half — about a quarter. 

Q. If as much as half had been doubled 
over, could any of the writing be seen ? 

A. No, sir. 

Q. How much of the paper was doubled 
over? 

A, I can'f say how much — there did not 
appear to be much. 

Q. If there was not much doubled over, 
and there are no geometrical figures on a 
quarter of the lower part, how did you see 
the geometrical figures? 

A, I saw it, sir ; I can not tell how I 
saw it ; I saw it. 

BY CAPTAIN SHtTBRICK. 

Q. When you said the paper was doubled 
down, did you mean to say that the two 
parts were doubled down together ? 

A, No, sir. 

BY THE JUDGE ADVOCATE. 

Q. When did you first tell that you had 
seen Mr. Spencer and Cromwell so en- 
gaged ? 

A. Aboard the Somers, after we came in. 

Q. Whom did you first tell ? 

A. Lieut. Gansevoort. 

Q. Why did you tell him ? 

A. He was inquiring round the brig, if 
anybody knew anything about it ; I wrote it 
off and sent it in. 

Q. Were not inquiries made aboard of the 
brig before the execution, if any of the crew 
knew anything relating to the mutiny ? 

A. Some were called in at the council 
of officers— that is all I know of. 
11 



Q. Did you not hear, before the execu- 
tion, that a paper with strange characters 
had been found in Mr. Spencer's locker ? 

A. I heard some of the boys mentioning 
it about the decks. 

Q. Why did you not tell any one before 
the execution, or b.efore your arrival, what 
you say you saw between Cromwell and 
Mr. Spencer ? 

A. I was not asked anything about it. 

Q. Do I understand you then to say that 
you never mentioned having seen this paper 
to any of your messmates, or people at the 
gun with you, or to any of the crew, before 
your arrival in New York harbor ? 

A. No, sir ; I have mentioned it to Clark, 
one of the apprentices. 

Q. When did you mention it to Clark ? 

A, After the execution. 

Q. Did you not first say you never men- 
tioned it to any one, how is it you recollect 
having told it to Clark ? 

A, I don't know that I said I never men- 
tioned it to any one ; I said I did not recol- 
lect mentioning it to any one ; I thete rec- 
ollect mentioning it to Clark. 

Q. Has not Clark run oflf? 

A, Yes, sir. 

Q. Were you not questioned particularly 
as to that paper, and your knowledge about 
it, before the court of inquiry ? 

A. Yes, sir. 

Q. Did you tell the court of i&quiry, that 
you had mentioned to Clark having seen 
that paper ? 

A. No, sir ; they did not ask me. 

Q. Had the court of inquiry commenced 
before you told any one here about your. 
having seen some paper, being shown by 
Mr. Spencer to Cromwell ? 

A. No, sir. 

Q. Did you mention lo Clark, after the 
arrival here, that you were going to tell- 
about it ? 

A. Not that I rememben ^ ♦ ' 

Q. Did you not know that Clark was^x- 
amineJ befnre the court of inquiry, and did 
you not ask whether he had told of yoar* 
having mentioned to him what you saw ? 

A, No, sir* 

Q. As you say that you are not purticu- 
larlv intimate with any one, how is it that 
you only toM Clark ? 

.4- I don't know bow it come ; L recol- 
lect that I told him on (he spft-deck; I 
don't recollect kow it come. 
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Q. What brought about the conversation 
between you and Clark? . 

A. I don't know. 

Q, Look at the paper, and say if that is 
the one you saw in Mr. Spencer's hand ? 

A, I would not swear to the paper, I did 
not mark it. . 

Q. Did you not say before the court of 
inquiry, that you just went past, or went aft 
on the birth-deck, at the time Mr. Spencer 
had a paper showing to Cromwell ? 

A, I said I was going past ; I say so now. 

Q. Did you tell the court of inquiry that 
the paper was held partly doubled by Mr. 
Spencer ? 

A, No, sir ; I was not asked. 

Q. Before you testified before the court 
of inquiry, did not several gentlemen ques- 
tion you particularly as to everything about 
the paper you saw, and what you saw 
of it? 
^ A. No, sir ; only one. 
* Q. Who was that gentleman, and where 
were you examined by him ? 

A, jV.t the Commodore Perry's ; the gen- 
tleman, I believe, was Mr. Duer. 

Q. How long had you been in, before 
you mentioned this matter to Lieut. Ganse- 
voort? 

A, I don't know ; I can't say how long 
we had been in — it was not long. 

Q. You say you only saw it, as you were 
passing by, can you undertake to say what 
sort of writing was on the paper ? 

A, T could not call it writing; it was 
crosses, or something like it. 

Q. Do you know of Mr. Spencer having 
ever shown Cromwell his day's worU? 

A. No, sir. 

Q. Were you near enough to distinguish 
whether, or not, the paper had arithmetical 
tigures on it] 

A. I could Bot tell whether it had, or 
not ; I was near enougli ; 1 was not paying 
much attention ^ I did not know wliether 
Mr, Spencer wiia writing or not ; there was 
eomeihing like crosses on it. 

Q, Were people passing about the ship, 
at the time you saw Mr. Spencer and Crom- 
wea? 

A^ Ym, sir. 

Q. Would not Mr. Spencer and Crom- 
well have been seen by any one coming 
down the hatch ? 

A, They might have been seen by any 
one. 



Q. Can you tell how long they had been 
in conversation when you passed by ? 

A, No, sir. 

Q. Were not people constantly passing 
up and down the fore-hatch of the Somers^ 
when at sea ? 

A, Yes, sir. 

Q. How near would 'any one coming 
down the hatch, have been to Mr. Spencer 
and Cromwell, at the time of this conversa- 
tion ? 

A, About fifteen or eighteen feet from i 
the fore-hatch. 

Q. Were they standing near the scuttle? 

A, They were not standing — they were 
sitting almost under the scuttle. 
' Q. Were Mr. Spencer and Cromwell sit- 
ting side by side ? 

A. They were not very close, but near 
enough that their heads could touch ; they 
were sitting on a box which came from the 
store-room, I believe. 

Q. Was it Cromwell's business to go in 
and out of the store-room, for the ^4ngs 
that were wanted ? 

A. Yes, sir. 

Q. Had that box been, during the after* 
noon, taken out of the store-room ? 

A* I can't say. 

Q. Was the store-room door open ? 

A, Yes, sir. 

Q. Who was master's mate aboard tbe 
Somers ? 

A. There was •none. 

Q. Who did that officer's duty? 

A, I believe the master-at-arms. 

BY CAPTAIN GWINN. 

Q. Was there a ladder at the scuttle to 
pass up and down, as at the fore-hatch, or 
was the scuttle merely to give light and ! 
air? I 

A. There was a ladder. 

The examination of Wm. Neville was , 
here suspended ; his evidence was read to 
him and corrected by him. 

The Court then adjourned until to-mor- 
row (Wednesday), Feb. 22, at 10 o'clock, 
A. M. 



Navy Yard, 
Brooklyn, Feb. 22, 1843. ^ 
The Court met this day in pursuance (^ 
adjournment. Present — 

Captain Downes^ Captain McKeever^ 
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Captain Read, Captain Page, 
" Bolton, " Gwinn, 

" Turner, " Wyman, 

« Sloat, Cora'dr Ogden, 

" Storer, " Shubrick, 

Members ; 
W. H. Norris, Esq., of Baltimore, Judge 
Advocate, and Commander Alexander Sii- 
dell Mackenzie, accused. 

The journal of the preceding day was 
read and approved. 

Capt. Smith sent the following certifi- 
cate, which was read by the judge advo- 

« U. S. Navy Yard, > 
« Brooklyn, Feb. 22, 1843. J 
"I hereby certify that Captain Joseph 
Smith is prevented by indisposition from 
attending the Naval Court Martial this day. 
" Respectfully, 

" John Haslitt, Surgeon, 
" To the President of the Naval Court Mar- 
tial, New York Navy Yard." 

Wm. Neville recalled. 

EXAMINED BY THE JUDGE ADVOCATE. 

Q. While Clark was here, and before 
your examination before the court of inquiry, 
did you mention to Lieut. Gansevoort, or 
any officer or gentleman, that you had men- 
tioned to Clark, having seen Mr. Spencer 
and Cromwell with a paper between them, 
as you described ? 

A. No, sir. 

Q. Did you mention to any such person 
before Clark absconded ? 

A. I did not mention it to any one that I 
know of. 

Q. Did you not tell the court of inquiry,^ 
that the paper looked as " if it had been 
doubled?" 

A, I told the court of inquiry, it looked 
as if it had been doubled into a book — ^it 
looked as if it had been a leaf torn out of a 
book. 

Q. Did you not tell the court of inquiry, 
that the paper looked as if it had been torn 
from a book ? 

A, I do not know whether I told them it 
had been torn from a book ; I said it looked 
yellower than writing paper, and as though 
it might have come out of a book. 

Q: Did not the boys of the ship know 
and talk of the character of the paper found 
in Mr. Spencer's locker, before the arrival 
of the Somera here ? 



A. I do not recollect ; I do not know. 

Q. Do you mean that you have not talked 
with, and heard the crew talk about that 
paper, before the arrival of the Somers I 

A. I have heard them talk of the paper 
(but not of the characters) being found ; but 
what paper they did not say. 

Q. Did you not hear that Waltham waa 
present in the steerage, when Mr. Spencer'a 
paper was found, and translated by Mr. 
Rogers ? 

A. No, sir. 

Q. When Mr. Spencer asked you about 
sailing with him, did he not speak of buy« 
ing a vessel ? 

A. No, sir. 

Q. Did he not mention his intention to 
get one when he got home, and after this 
cruise was over ? 

A. No, sir ; he said he should soon have 
a vessel of his own ; he did not say where 
he was to get her. 

Q. Was anybody by, when you were 
conversing with Mr. Spencer, about his sail<» 
ing with you ? 

A. I don*t know. 

BY COMMANDER MACKENZIE. 

Q. Did you ever see any other midship^ 
man, than Mr. Spencer, forward on the 
berth-deck, in close and private conversa«» 
tion with Cromwell, or any other petty 
officer ? 

A. I don't know that I have ; I have seen 
midshipmen forward, but I did not notice 
them in conversation. 

BY THE JUDGE ADVOCATE. 

Q. When did you first mention that Bir. 
Spencer had asked you, if you would sail 
with him ? 

A, To Lieutenant Gansevoort, after our 
arrival. 

Q. Did you tell Mr. Spencer you would 
sail with him ? 

A, No, sir ; I told him I did not know. 

The examination of Wm. Neville was 
here closed ; his evidence was read to him 
and corrected by him. 

Edward English being called, and duly 
sworn by the president of the court, testified 
as follows : — 

EXAMINED BY COMMANDER MACKENZIE. 

Q. What is your name — your age? Were 
you on board of the Somers in her last voy- 
age t 
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A. Edwjird English; my age, 18 next 
March ; I was on board of the Somers in 
her last cruise as second class apprentice. 

Q. Did you ever see Mr. Spencer, on 
board the Somers, show a paper to Crom- 
well ? If so, state all that passed, accord- 
ing to your recollection. 

A, I saw him show a paper once ; he sat 
on the fore scuttle ; Mr. Spencer had a paper 
and pencil in his hand, as though he was 
writing down something that Cromwell had 
just said to him ; Mr. Spencer said, " Yes, 
yes ;" that is all I saw at that time. 

Q. What sort of paper was Mr. Spencer 
writing on ^ 

A, It was a kind of oldish ; yellow was 
the color ; \ should know the paper ; I 
should know the color ; I could not say for 
the size. 

Q. Was it like either of the papers now 
shown you ? 

A, It appears to me the other was yel- 
lower than this ; I could not say as to size ; 
it appears to me the other was of a yellower 
color ; I could not say certain. 

Q. Are those the papers shown you be- 
fore the court of inquiry ? 

A. I think the papers shown me at the 
court of inquiry looked yellower ; I could 
not say for certain ; they might be the same 
ones. 

Q. Did not the papers shown you before 
the court of inquiry resemble that which you 
saw Mr. Spencer and Cromwell looking at ? 

A, Yes, sir, they did. 

Q. Did any one of the boys see Mr. 
Spencer and Cromwell looking over this 
paper together at the time you saw them ; 
and if so, what passed ? 

A. Yes, sir ; the boy's name was Wil- 
liam Inglis; he stepped up toward Mr. 
Spencer ; Mr. Spencer looked at him and 
said, " Damn you, if you don't go away I 
will take you to the mast !" 

Q. What was the manner of Mr. Spencer 
and Cromwell during this conversation ? 

A, He appeared to be in earnest in what 
hfe was saying ; they looked very sober to 
one another. 

Q. How long was this consultation be- 
fore the arrest of Mr. Spencer ? 

A, I could not say ; it was on our way 
from Liberia to New York, before we got 
into St. Thomas. 

Q. Did you ever hear Mr. Spencer and 
Cromwell have any conversation about turn- 



ing the Somers into a pirate ? If so, state 
what you heard. 

A. I heard him one day on the forward 
bitis ; Cromwell I believe said, " This would 
make a very fine piratical vessel ;" that is 
all 1 heard. 

Q. Can you not distinctly remember that 
Cromwell made the remark about the pirat- 
ical vessel ? 

A, I can remember that he (Cromwell) 
said, " This would make a very fine piraticsd 
vessel ;" that is all I heard. 

EXAMINED BY THE JUDGE ADVOCATE. 

Q. What time of day was it you saw Mr, 
Spencer and Cromwell with a paper ? 

^. It was in the afternoon, I believe ; I 
can't state positively the time. 

Q. How long before evening quarters ? 

A, I could not say exactly how long ; it 
was in the afternoon ; the middle of the 
afternoon ; I could not say positively how 
long. 

Q. How long did you notice them ? 

A, I went below ; I did not stay on deck 
many minutes ; I had been to the head, and 
passed by them. 

Q. Did you stop to talk to Inglis ? 

A, No, sir. 

Q. Were you at the time on the sick 
list? 

A, I could not say whether I was ot 
not. 

Q. Did you not have the papers that have 
been now shown you, before you at the 
court of inquiry, and did you not attentively 
examine them ? 

A. I did not take them up in my hand ; 
I looked at them. 

Q. Did you not look at one of them be- 
fore the court of inquiry, for the purpose of 
swearing as to its resemblance to that you 
saw in Mr. Spencer's hand ? 

A. Yes, sir, I did. 

Q. Do you now say that the one before 
the court of inquiry was yellower than the 
one now shown you, though it may be the 
same? 

A. Yes, shr, I think it was. 

Q. Which is most like the one you saw 
in Mr. Spencer's hand — the one now shown 
you, or the one you saw before the court of 
inquiry ? 

A. Well, sir, I think the one that was 
before the court of inquiry. 

Q. If you were certain that the one you 
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now see is the same one you saw before the 
court of inquiry, would you not conclude you 
did not take particular notice of the paper in 
Mr. Spencer's hand ? 

A. Yes, sir ; I did not take particular 
notice of the paper in Mr. Spencer's hand ; 
I did not mistrust anything. 

Q. When did you first tell that you had 
seen Mr. Spencer so engaged with Crom- 
well ? 

A, At the court of inquiry. 

Q. I do not mean when you were first 
sworn, but when did you first tell any one 
that you had seen Mr. Spencer and Crom- 
well so engaged ? 

A. I have mentioned it to the boys aboard 
the brig ; I could not say who, but before 
the court of inquiry, and after our arrival. 

Q. Was there not much talk aboard the 
brig, after the arrest and before your arrival, 
about the paper found in Mr. Spencer's 
locker ? 

A, I had heard some talk about some 
papers being found ; I heard the commander 
one Sunday after the execution read them 
over to us. 

Q. Did Commander Mackenzie hold the 
papers in his hand ? 

A, They lay on the slide of the trunk, 
and I believe Mr. Gansevoort handed them 
over to him. 

Q. How near were you to the commander 
when he was reading those papers ? 

A. I was about fifteen feet from him. 

Q. Did you see the figures then on the 
back of one of the papers ? 

A. No, sir, I did not; I did not take 
notice. 

Q. Did you hear the commander then 
tell the crew that the paper was a leaf of a 
book, or anything of that kind ? 

A, No, sir, not to my memory. 

Q. Was the commander then reading the 
names of those on Mr. Spencer's list, and 
was he telling you who Mr. Spencer's ac- 
complices were ? 

A, No, sir ; it was not those papers he 
read to us — it was others. 

Q. Have you not talked with the boys, 
before the arrival, about the names on Mr. 
Spencer's list ? 

A. No, sir, not to my memory. 

Q. Did you not hear on ship-board, be- 
fore your arrival, that M'Kee, M'Kinley, 
Wilson, Green, Waltham, and others, were 
down on Mr. Spencer's paper ? 



A, Yes, sir ; I heard some talk of it after 
they were arrested ; I heard they were im- 
plicated in the mutiny; I don't know whether 
it was true. 

Q. Was it not common ship-talk, that 
those names were down on Mr. Spencer'ft 
paper ? 

A. I heard it mentioned pretty often. 

Q. Which of the ofiUcers did you first 
tell here of having seen Mr. Spencer and 
Cromwell engaged with a paper ? 

A. I told Mr. pansevoort when he 
called me in the ward-room. 

Q. How came you to mention the cir- 
cumstance about Cromwell and Spencer 
after your arrival, not having said anything 
about it before ? 

A. I never said anything about it until I 
was asked to — Mr. Gansevoort called me in 
the ward-room. 

Q. Can persons on the forescuttle be 
readily noticed and observed by persons 
going about the ship in the forward part on 
duty ? 

A. Yes, sir, they can ; I don't know tnat 
they can be observed from the quarter-deck 
very well, on account of the booms. 

Q. Have you not frequently seen the 
young oflScers talking to the seamen on 
such places of the ship ? 

A. I have seen Mr. Spencer ; I have 
seen Mr. Delonde and Mr. Tillotson talking 
to Browning about affairs at home ; I never 
saw those talking to any of the boys, only 
the petty ofllicers, and then when they came 
up from dinner ; I never saw any of them 
talking as much with the crew as Mr. Spen- 
cer ; it is a very usual thing for the ofiicers 
to talk with the crew after dinner about af- 
fairs at home. 

Q. Do you know why you were called 
into the ward-room by Lieutenant Ganse- 
voort, and asked what you had seen of Mr« 
Spencer and Cromwell ? 

A. No, sir, I do not. 

Q. What did Mr. Gansevoort say to you 
when he called you into the ward-room ? 

A, He asked me if I knew Mr. Spencer 
had conversation with the crew ; I told him 
I had. 

Q. Who was present when Lieutenant 
Gansevoort was talking with you there ? 

A, There were several officers in the 
ward-room. 

Q. Did he tell you it would be a good 
thing for you to tell everything you saw ? 
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A. He told me when I got into court to 
tell everything I saw and the truth. 

Q. Did he tell you this after you had told 
him what you saw, or before ? 

A, He told me when I first commenced, 
** Now, English, tell all you know about it, 
it will be the best thing for you ; tell the 
truth and nothing but the truth." 

Q. This was the first time, do you say, 
you had told what you saw ? 

A, Yes, sir. 

BY CAPTAIN PAGE. 

Q. Was the paper shown you at the 
court of inquiry wafered one to another as 
this is now ? 

A, No, sir, they were not wafered, I be- 
lieve not. 

BY THE JUDGE ADVOCATE. 

Q. Have you not now seen the paper on 
both sides ? 

A, Yes, sir, I have. 

BY CAPTAIN 8HUBRICK. 

1^. Do you or do you not know that this 
is the paper shown you when before the 
court of inquiry, and which you saw in the 
hands of Mr. Spencer ? 

A, It resembles the paper I saw in his 
hand, I can^t say positively, though it is not 
80 yellow as the one before the court of 
inquiry. 

BY COMMANDER MACKENZIE. 

Q. Have you ever heard any mutinous 
remark of Cromwell when the commander 
has given an order ? 

A. I have heard Cromwell, when the 
commander sent some order forward to him, 
say, " Damn it, there's no use in doing it ; 
he only wants to make more work for the 
crew." 

Q. Shortly before and after the arrest of 
Mr. Spencer, did you hear any mutinous 
remarks from the crew when an order has 
heen given for the performance of ship's 
fluty? 

A. If there has been any work going on, 
1 have seen them act kind of surly, not at- 
tend to what was told them. 

Q. Have you ever seen Mr. Spencer and 
Cromwell in private conversation on other 
occasions than the one when they were 
consulting over the paper ? 

A. No, sir, I believe not ; I have seen 
them together, never overheard them ; I 
-don't know as they were saying anything. 



Q. What was Mr. Spencer's reply whea 
Cromwell made the remark that the Somors 
would make a fine piratical vessel ? 

A, « Yes, yes." 

BY CAPTAIN BOLTON. 

Q. Would not the reflection of light upon 
the papers when exhibited in the cabin of 
the North Carolina and this room be dif- 
ferent ? 

A, Well, sir, I don't know ; it is daiker 
there than here ; I don't know for certain 
as it would make any difference. 

Q. Was there anything but the sky over 
Mr. Spencer and Cromwell when talking 
with the paper ? 

A. There were sails set ; the shade of 
the foresail might have shaded over them. 

It is admitted by the judge advocate that 
the papers shown the witness English, in 
this examination are the same as those 
shown on the examination before the court 
of inquiry. 

The testimony of Edward English here 
closed, his evidence was read to him 
and corrected by him. 

Edward Fowler, being called and duly 
sworn by the president of the court, testi- 
fied as follows : — 

EXAMINED BY COMMANDER MACKENZIE. 

Q. What is your age ? your name? were 
you on board the Somers during her last 
cruise, and in what capacity ? 

A. My name is Edward Fowler, my age 
fifteen ; I was third*class apprentice on 
board the Somers in her last cruise. 

Q. Did you observe Small and Cromwell 
in private conversation on board the Som- 
ers ? if so, state what occurred ? 

A. Yes, sir ; one evening Cromwell and 
Small were sitting on the jacob's-ladder ; 
Cromwell asked Small if he was ever in 
the Isle of Pines ; Small told him " No f 
Cromwell said how he was there once in a 
man-of-war, and that there were a good 
many man-of-war's-men and pirates there j 
Mr. Spencer was not present at this con- 
versation. 

Q. What farther passed on the occasion ? 

A, Small said he suspected it was a very 
nice^ place, and Cromwell answered him 
" Yes ;" Cromwell said to Small, " Never 
mind, we shall soon see the lime when we 
will be there again." 

Q. Where was the Somers when this 
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took place ? at what time of day did this 
conversation occur ? 

A. I think it was coming from Africa to 
St. Thomas; it was betwixt seven and 
eight o'clock of the evening. 

Q. Have you ever observed Mr. Spencer 
and Cromwell in private conversation? if 
«o, how often ? 

A. I have seen them talking together 
three or four hours at a time, and sometimes 
half a day, and in the evening all Crom- 
weirs watch. 

Q. At what period of the cruise did the 
conversations of Mr. Spencer and Crom- 
well chiefly take place ? 

A. She was goirfg from Madeira to the 
coast of Africa after we left Madeira. 

Q. Did these conversations continue 
down to the time of Mr. Spencer's arrest ? 

A. Yes, sir. 

CROSS-EXAMINED BY THE JUDGE ADVOCATE. 

Q. Did the commander, in his speech to 
the crew after the arrest, mention that it 
was Mr. Spencer's plan to go to the Isle of 
Pines ? 

A. Yes, sir. 

Q. How soon was it after the arrest you 
heard this from the commander ? 

A, About three or four days, I should 
^ink. 

Q. When did you first tell of this con- 
versation between Cromwell and Small ? 

A. At the commodore's house since our 
return. 

Q. How did you come to be taken to the 
commodore's house ? 

A. I was asked before I went to the 
commodore's house about this case. 

Q. Who asked you ? when, and where ? 

A, Mr. Gansevoort, aboard the Somers, 
a little while after we arrived in ; I can't 
tell exactly how long. 

Q. Who was with Mr. Gansevoort, and 
in what part of the Somers was it ? 

A. In the ward-room ; Master Perry, 
Mr. Wales, Mr. Heiskill, and three or four 
ether officers (I don't recollect their names), 
wore with him. 

Q. How came you to go into the ward- 
room? 

A. The master-at-arms was asking me 
if I knew anything abqut this case. 

Q. What did the master-at-arms say to 
you? 

A, He came to me and asked me if I 



knew anything about it ; I told him " Ye«, 
I knew a little something about it." 

Q. Who were by when you were talking 
to the master-at-arms ? 

A, Collins, the boatswain's mate. 

Q. Did the master-at-arms tell you it 
would be a good thing for you to tell what 
you knew ? 

A, Yes, sir. 

Q. Did he tell you why it woidd be a 
good thing for you to tell ? 

A, No, sir. 

Q. What did Lieutenant Gansevoort say 
to you when you went into the ward-room 
to tell ? 

A, He told me to go on and tell what I 
knowed about this case. 

Q. Did he not also tell you it would be 
a good thing for you to tell what you knew f 

A, No, sir. 

BY CAPTAIN OGDEN. 

Q. Did the master-at-arms, or any other 
person, offer you any inducement to tell 
anything that was not the truth ? 

A. No, sir. 

BT THE JUDGE ADVOCATE. 

Q. Did any of the other officers, besides 
Mr. Gansevoort, tell you it would be a good 
thing for you to tell ? 

A. No, sir. 

Q. Who are you most intimate widi Oft 
board the Somers ? 

A, Nobody in particular. 

Q. Who is at the gun with you ? 

A, I was not stationed at a gun. 

Q. Who was at quarters with you? 

A. Some boys I did know, and souse I 
did not — a boy by the name of Ranshurst, 
Clark, Houghland, Finnessey, H. King; 
that is all I know. 

Q. Who messed with you? 

A. A man by the name of Collins, Stew^ 
art, Dickenson, Henry Miller, Robert Alli- 
son, a man by the name of King, a gun- 
ner's mate, and Thomas Brown. 

Q. Did you tell any of those perscms 
in your mess, or at quarters with you, of 
this conversation between Small and Crom* 
well before your arrival here ? 

A. No, sir. 

Q. Did you tell any one aboard the Som- 
ers of this conversation between Cromwttt 
and Small before your arrival here ? 

A, No, sir. 

Q. Was there not much talk aboard the 
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brig about Mr. Spencer's plan of pirating 
after his arrest ? 

A. Yes, sir; there was a good deal. 

Q. Did you not hear much talking about 
this Isle of Pines after the arrest ? 

A, No, sir ; I did not hear a great deal. 

Q. Did you not say that the commander 
told the crew it was Mr. Spencer's plan to 
go to the Isle of Pines ? After that, was 
there not much talk as to where it was, and 
so forth ? 

A, No, sir ; there was not a great deal 
of talk. 

Q. Did you ask where the Isle of Pines 
was, or anything about it ? 

A. No, sir ; I never asked anything 
about it. 

Q. Did you know anything about the Isle 
of Pines before the arrest, or when the 
commander spoke of it ? 

A, No, sir. 

The examination of Edward Fowler here 
closed ; his evidence was read to him, and 
corrected by him. 

William H. King was then called, and 
being duly sworn by the president of the 
court, testified as follows : — 

EXAMINED BY COMMANDER MACKENZIE. 

Q. What is. your name — your age? were 
you on board of the Somers during her last 
cruise ? to what watch did you belong ? 

A. My name is W. H. King — my age 
16 years ; I was on board of the Somers in 
her last cruise ; I belonged to the starboard 
watch. 

Q. Did Cromwell belong to the starboard 
watch ? If so, what was the conduct of 
Cromwell to his watch during the first part 
of the cruise 1 

A, Yes, sir ; the first part of the cruise 
he used to be very bad to small boys — beat 
diem and curse them. 

Q. Did he afterward change his conduct ? 
end when ? 

A. He changed his conduct after he be- 
came intimate with Mr. Spencer ; after he 
took to conversing with Mr. Spencer, I no- 
ticed he became better to the boys. 
* Q. With whom was Cromwell most inti- 
Wte? 

A, He was very intimate with Mr. Spen- 
<5er and the larger boys ; there were Van 
Veltzor, Warner, Green, Gedney, and God- 
frey. 

Q. Have you ever observed Mr. Spencer 



and Cromwell conversing together in pri- 
vate ? If so, state how often and whether 
in the day or night time ? 

A. 1 have heard them converse both day 
and night on the forecastle very often. 

Q. In what tone was their conversation 
conducted ? 

A, In a, very low tone. 

Q. Did you ever hear any of this low 
conversation between Mr. Spencer and 
Cromwell ? 

A. One night I was going forward to the 
head of the vessel, and I heard Cromwell 
tell Mr. Spencer, that '^he would like to 
have command of a vessel, and go round 
the Isle of Pines ; said it was a very beau- 
tiful place." Mr. Spencer asked him i£ 
there was plenty of fruit there. Cromwell 
said, " Yes." That is all I heard at that 
time. 

Q. Did this conversation continue long 
after what you overheard was said ? 

A. Yes, sir ; they went on speaking in a 
low tone ; as he saw me, he stopped ; they 
continued on talking about two hours. 

Q. Did you ever see Mr. Spencer give 
liquor to Cromwell and others ? 

A, No, sir ; I have heard him promise it 
to Cromwell and Small both. , 

Q. Did you ever hear Cromwell use abu- 
sive expressions concerning Commands 
Mackenzie ? [f so, state what you heard. 

A, I heard him curse the jib and the la- 
cings, and them that invented it, alluding 
to the commander. 

BY THE JUDGE ADVOCATE. 

Q. What sort of fruit was it Mr. Spencer 
asked about ? Did he mention pine-applea? 

A, No, sir ; no particular fruit. 

Q. Did you ask anybody where this beau- 
tiful Isle of Pines was ? 

A. No, sir. 

Q. Did you hear the commander, after 
the arrest, tell the crew that it was Mr. 
Spencer's plan to go to the Isle of Pines ? 

A, Yes, sir. 

Q. When did you first tell any one of 
what you say you heard Cromwell remark 
to Mr. Spencer ? 

A. I told it to Houghland two days aft«r 
the execution ; I told it when we were sit- 
ting down by the /oremast, talking about 
what he would have done, had he took the 
vessel, whether he would have sailed in 
her, or sold her. 
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Q. When did you first tell the comman- 
der, or any officer of the Somers ? 

A. I told it to Mr. Ducr at the commo- 
dore'9 house for the first time ; I told it 
first to Lieutenant Gansevoort in the ward- 
room, before I had been to the commodore's 
house. 

Q. Were not all hands aboard ship ex- 
pected and asked to tell, before the execu* 
tion, what they knew of the mutiny ? 

A. I don't remember that they were; 
they called a few boys into the wardroom. 

Q. Did you hear Cromwell in the gang- 
way protest that he was innocent, when he 
was about to be hung ? 

A, Yes, sir. 

Q, Why then did you not afterward, or 
at the time, report what you say you heard 
between him and Mr. Spencer ? 

A. I do not know what the reason was. 

Q. Did you not hear many persons of 
the crew speak of Cromwell's having de- 
clared himself innocent ? 

A. Yes, sir. 

Q. Why then did you not tell any of 
those persons but Houghland of what you 
say you heard between Cromwell and Mr. 
Spencer ? 

A. I did not think at the time it would 
do much good. 

Q. When was you sent for into the ward- 
room by Lieut. Gansevoort ? 

A, Two days before some of us went up 
to the commodore's. 

Q. Who, if anybody, had been speaking 
to you about what you knew before you 
went into the wardroom, after your arrival, 
to Lieut. Gansevoort ? 

A. No one that I know of. 

Q. How came you to go into the ward- 
room? 

A. Mr. Oliver Perry asked me if I knew 
anything about Cromwell. I told him 
''Yes;" and he told me to go into the 
wardroom. 

Q. Give the conversation that passed be- 
tween Mr. Oliver Perry and yourself. 

A, He was officer of the deck, and asked 
if I knew anything about Mr. Spencer and 
Cromwell ; I told him I knew something ; 
he told me to go down in the wardroom, 
Mr. Gansevoort wished to see me. 

Q. Had English and Fowler then been 
in the wardroom ? 

A, Fowler was in there at the time I 
inras ; I don't know whether English had. 
12 



Q. When did you first know that English 
and Fowler knew anything about Crom- 
well ? 

A. I didn't know that English knew any- 
thing about it. I knew that Fowler did, be- 
cause he was in there telling Mr. Ganse- 
voort before I went in. 

Q. Have you had no conversation with 
Sergeant Garty, or Wales, as to what yom 
knew, before you went into the wardroom ? 

A. No, sir. 

The examination of William H. King 
was here suspended ; his evidence was read 
to him, and corrected by him. 

The Court then adjourned until to-mor* 
row (Thursday), February 23, at 10 o'clock, 
A.M. 



Navy Yard, J 
Brooklyn, Feb. 23, 1843. J 
The Court met this day in pursuance oi 
adjournment. Present — 

Captain Downes, Captain McKeever, 
« Read, « Page, 

" Bolton, " Gwinn, ' 

" Turner, " Wyman, 

" Sloat, Com'dr Ogden, 
" Storer, " Shubrick, 

Members ; 
Wm. H. Norris, Esq., of Baltimore, Judge 
Advocate, and Commander Alexander Sli- 
dell Mackenzie, accused. 

The journal of the preceding day was 
read and approved. 

■ Captain Smith sent the following note, 
which was read by the judge advocate. 

« U. S. Navy Yard, ) 
*' Brooklyn, Feb. 23, 1843. J 
" This is to certify, that Captain Smith 
is too much indisposed to attend the naval 
court martial this day. 

" Respectfully, 

" John Haslett, Surgeon. 
" To the President of the U. S. NavaL Court 
Martial, Brooklyn navy yard." 

William H. King recalled. 

CROSS-EXAMINED BY THE JUDOE ADVOCATE. 

Q. You say you heard Cromwell tell Mr. 
Spencer, one night, that he (Cromwell) would 
like to have command of a vessel, and go 
round the Isle of Pines ; how long was thia 
before the arrest of Mr. Spencer ? 
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A, About tbree days. 

Q. Did Cromwell then tell Mr. Spencer 
ihat there were plenty of men-of-war's-men 
«t that island ? 

A, No, sir. 

Q. Was it immediately after Cromwell's 
remark, that "he would like to have the 
command of a vessel, to go to the Isle of 
Pines," that Mr. Spencer asked Cromwell 
if there was any fruit there ? 

A, Yes, sir. 

Q. Who do you mess with ? 

A. George Kneavels, Golderman, Gage- 
ly, Sullivan, Franey, and Snyder, who has 
run. 

Q. Are you stationed at quarters with 
Edward Fowler ? 

A, No, sir. 

Q. Was it not when the jib worked badly 
that you heard Cromwell curse it and the 
inventor of the lacings ? 

A, Yes, sir. 

Q. Have you never seen Cromwell with 
his boatswain's mate's reports in his hand ? 

A. Yes, sir; his reports of the store- 
room. 

0. Have you ever seen Cromwell and 
Mr. Spencer working out a day's work? 

A, No, sir. 

Q. Have you not known Mr. Delonde 
send Mr. Tillotson to talk with the older 
fieamen ? 

A, No, sir, only on duty, when they were 
ordered to tell them a thing. 

Q. When the young officers would come 
up from dinner, would they not talk with the 
petty officers about matters at home ? 

A. I never took notice of it. 

Q. Did you ever know of Green's prick- 
ing India ink into Mr. Delonde's arm, or 
Wales's. 

A, No, sir. 

B7 COMMANDER MACKENZIE. 

Q. From your slight knowledge of the 
service, from what you have heard read of 
the regulations of the navy of penalties for 
treating with contempt a superior, being in 
the execution of his office — for " uttering 
mutinous and seditious words" — did you 
consider it innocent language in Cromwell 
to curse the commander and wish him in 
hell, whether the jib worked badly or not ? 

A, No, sir, 1 did not. 

B7 THE JUDGE ADVOCATE. 

, Q. Why, then, did you not report it ? 



A, A great many others heard it; Ae 
officers on the quarter-deck might hare 
heard it ; he s{)oke loud enough. 

The testimony of William H. King here 
closed ; his evidence was read to him and 
corrected by him. 

Billinger Scott was then called, and beiftg 
sworn by the president of the court, testified 
as follows :-— 

EXAMINED BY COMMANDER MACKENZIE. 

Q. What is your name and age ? W«re 
you on board the Somers in her last cruise ? 

A, Billinger Scott ; my age 15 years ; I 
was second class apprentice on board of die 
Somers in her last cruise. 

Q. Have you ever overheard any pri- 
vate conversation between Mr. Spencer and 
Cromwell ? If so, state it. 

A. Yes, sir ; I heard Mr. Spencer ask 
Cromwell if he could disguise the- brig ; 
Cromwell said " yes ;" Mr. Spencer asked 
if he could disguise her so as to bring her 
into New York ; Cromwell said he could ; 
Mr. Rogers was coming forward at the 
time ; he said he " could do it in damned 
i^hort order, by shipping the bowsprit aft ;" 
then Mr. Spencer told me to take his ham- 
mock down, and I heard no more. 

Q. Were Mr. Spencer and Cromwell seri- 
ous when this conversation began ? 

A, Yes, sir, they appeared to be. 

Q. What was the manner of Mr. SpeBcer 
when Mr. Rogers came up ^ 

A, Cromwell turned it off, and Mr. Spen- 
cer went on the larboard side. 

Q. Did you ever see Mr. Spencer, Small, 
and Cromwell, in conversation ? ' Did you 
overhear this conversation ? If so, state 
what you heard. 

A, Yes, sir ; I heard them talking about 
slavers ; I heard Mr. Spencer ask Small 
how they got the slaves ; Small said they 
went up the rivers in Africa ; they would 
anchor off in the brig they went up in, and 
take the long boat and go ashore ; he said 
no more. 

Q. Have you ever seen Mr. Spencer give 
liquor to any one ? 

A, No, sir. 

Q. Have you ever seen Mr. Spencer give 
liquor to Small ? 

A, No, sir. 

Q. Have you ever known him to give 
money or tobacco to any one ? 

A, Yes, sir ; he gave tobacco to me ; I 
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never saw him give tobacco or money to 
others ; he has given me money for taking 
care of his hammock. 

Q. What occurred when Mr. Spencer 
gave you tobacco ? 

A, He asked me if I wanted some to- 
bacco ; I told him it was against the com- 
mander's orders ; he said, " if I got hauled up 
for it, he would stand between me and the 
commander ;" I took the tobacco. 

Q. Were you Mr. Spencer's hammock- 
boy ? Has he ever asked you if you liked 
to sail with him? If so, state what oc- 
curred. 

A. Yes, sir ; he asked me how I would 
like to sail with him ; I told him I would 
like it very well. 

Q. Did he ask you what class boy you 
were : 

A. Yes, sir ; I told him I was second 
class boy ; he said when he got to be com- 
' mander he would rate me " seaman." 

BY THE JUDGE ADVOCATE. 

Q. Were you much in the steerage ? 

A, No, sir. 

Q. Do you know Mr. Dblonde and Mr. 
Tillotson much ? 

A. Yes, sir. 

Q. Did you ever do any little acts of ser- 
^ce for Mr. Delonde or Mr. Tillotson ? 

-4. I took care of Mr. Delonde's cot a 
little while. 

Q. Did Mr. Delonde ever give you any- 
thing for this ? 

A. No, sir. 

Q. Did either Mr. Delonde or Mr. Tillot- 
son use tobacco ? 

A. They both used tobacco. 

Q. Did you never see either of them give 
tobacco to the men or boys ? 

A, No, sir, 

Q. How large a piece of tobacco did Mr. 
Spencer give you ? 

A, Two or three times, a pound each 
time. 

Q. What part of the cruise was it that he 
gave you this tobacco ? 

A. When we were at Madeira. 

Q. Were you Mr. Spencer's hammock- 
boy all the cruise till his arrest ? 

A. Yes, sir. * 

Q. Did you try to be smart and please 
him? 

A. Yes, sir. 

Q. When was it you heard this talk about 



disguising the brig — ^how long before the 
anrest? 

A, About a week. 

Q. What time of the day was it ? 

A. About 6 o'clock in the evening. 

Q. Have you not heard, during the cruise, 
a great many men talk about pirates and 
slavers ? 

A, No, sir ; I heard none, but Small and 
Mr. Spencer. 

Q. Did not the men spin yams about 
such things? think — have you not heard 
from the seamen, many stories about such 
things ? 

A, No, sir. 

Q. Do you remember the Somers being 
chased, by what was thought an English 
cruiser ? 

A. Yes, sir. 

Q. Have you not heard the men talk 
about the rake of the masts of the Somers 1 

A. I have heard some of them say, they 
raked a good deal. 

Q. Did not the men say, they thought the 
cruiser was chasing them, because she took 
the Somers to be a pirate or a slaver ? 

A. Yes, sir. 

Q. How long was this before the arrest? 

A. I don't remember. 

Q. Was it not shortly before you reached 
St. Thomas ? 

A. I think it was. 

Q. When the cruiser was chasing you, 
was there not talking about the brig, about 
pirates and slavers ? 

A, No more than they said they took us 
for a slaver. 

Q. Have you ever seen Mr. SpenCM 
working a day's work ? 

A, No, sir. 

Q. When Mr. Spencer and Cromwell 
were talking, how came you by ? 

A. I was sitting on the main-stay, when 
they came forward. 

Q. Was it about the time for taking down 
hammocks ? 

A. It was after the hammocks were down. 

Q. I thought you said Mr. Spencer, at 
the end of the conversation, told you to take 
his hammock down ? 

A. Yes, sir, he did; the crew's ham- 
niocks had been taken down about half an 
hour before. 

Q. When did you first tell of having heard 
this conversation between Mr. Spencer and 
Cromwell ? » 
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A, I told it in the wardroom, after the 
prisoners were taken away — after we got in. 

Q. After you came in, who first asked 
you what you knew of any of these matters ? 

A. Mr. Gansevoort. 

Q. How came you to have your first con- 
versation with Mr. Gansevoort, after you 
came in ? 

A, He called me in the wardroom, and 
asked me if I knew, or ever heard, Mr. 
Spencer, Cromwell, and Small, talking. 

Q. Had you never told any one, before 
Mr. Gansevoort called you into the ward- 
room ? 

A. No, sir. 

Q. What did Mr. Gansevoort say to you, 
when he called you in ? tell everything. 

A, He asked me " whether I heard Mr. 
Spencer and Cromwell, or Small, talking ;" 
I told him just as I have stated here. 

Q. Did he tell you it would be better for 
you to tell everything ? 

A, Yes, sir. 

Q. Did you hear Small, after the arrest 
of Mr. Spencer, say anything about Mr. 
Spencer being drunk or crazy ? 

A. No, sir. 

Q. After Mr. Spencer, Cromwell, and 
Small, were in irons, did you hear any 
of the crew say anything about releasing 
them? 

A. No, sir. 

Q. From anything you saw and heard, 
did you suppose there would be any attempt 
to rescue the prisoners ? 

A, No, sir ; I did not. 

Q. Did you ever hear any of the crew 
talk about taking the brig ? 

A. No, sir. 

Q. When Mr. Spencer was first arrested, 
was it talked about that it was for fighting 
with Mr. Thompson ? 

A, Yes, sir. 

Q. Would the men and boys gather on 
the spar-deck, and talk about the cause of 
his arrest ? 

A. Yes, sir. 

Q. When did you first hear of the paper 
found in Mr. Spencer's locker ? 

A, Not till the captain spoke about it, af- 
ter fiogging Waltham. 

Q. What did the captain say about the 
papers then ? 

A. I don't remember what he said. 

Q. Did you ever hear that one of these 
papers had been taken out of a book ? 



A, No, sir. 

Q. Did you not hear that one of tbose 
papers had geometrical figures on the back 
of it? 

A, No, sir, I don't remember. 

Q. What was said among the crew about 
those papers ? 

A, I don't remember ever hearing any 
talk about them. 

Q. Did you not hear of the names that 
were on those papers ? 

A, No, sir. 

Q Did you not hear that M*Kinley was 
making up Mr. Gansevoort's bed, when Mr. 
Rogers was translating the papers which 
were found in Mr. Spencer's locker ? 

A. No, sir. 

Q. Did you know that your name was 
down on that paper ? 

A. No, sir. 

Q. Have you ever told Mr. Spencer you 
would join him in a mutiny ? 

A. No, sir. 

Q. Did you know what Mr. Spencer was 
arrested for at the time ? 

A, No, sir. 

Q. Did any of the oflicers, or petty offi- 
cers, ask you, J^efore your arrival, what yon 
knew of the mutiny ? 

A, No, sir. 

BY CAPTAIN OWINN. 

Q. Was it not your duty to take Mr. 
Spencer's hammock up and down, without 
his paying you for it ? 

A. It was not my duty to take his ham- 
mock up and down, without being paid 
for it. 

BY COMMANDER MACKENZIE. 

Q. If you were ordered by Mr. Spencer, 
to take his hammock up and down, would 
you have obeyed the order, or would you 
have said, " No, not unless you pay me ?" 

A, No, sir ; I would not have said that. 

The testimony of Bellinger Scott was 
here closed ; his evidence was read to him 
and corrected by him. 

Lieut. Gansevoort recalled. 

EXAMINED BY COMMANDER MACKENZIE. 

Q. Were the topgallant-studding-sail cov- 
ers converted into bags, in order to keep the 
prisoners warm and dry in cold, or rainy 
weather ? 
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A. Yes, sir ; they were. 

Q. Were these bags tarpaulined, and did 
they keep out rain ? 

A, Yes, sir, I believe they did ; some 
water may have come in at the top, but they 
had south-westers made, with large capes, 
so as to extend over their shoulders. 

Q. Were they entirely enclosed, head 
and all, in these bags ? 

A, They came up over the shoulders 
with a drawing string. 

Q. Did the bags leave the prisoners 
power to move their limbs ? were they tight 
or otherwise ? 

A. They were very loose. 

Q. Were blankets added inside of the 
bags, as the brig made nothing, and the 
weather grew colder ? 

A. Yes, sir; they were furnished with 
from three to four blankets, and some had 
more, I believe, and their pea-jackets. 

Q. Had not some of the prisoners com- 
plained 6f the cold before the bags were 
put round them ? 

A, I believe they had ; M*Kinley asked 
me to see that they did not suffer when 
tbey got into cold weather ; I believe that 
one reason why the bags were made. 

Q. Were they not better protected in bad 
weather, than anybody — commander, offi- 
cers, or mfen — who kept the deck ? 

A, Yes, sir ; 1 believe they were. 

Q. Were they supplied with fruit, after 
leaving St. Thomas ? 

A, The same rations as were served to 
the crew ; had hot coffee and fruit, when 
the rest of the crew had. 

Q. Where did the fruit come from, that 
was given to the prisoners ? 

A, The greater part from the command- 
er; one quarter, I believe, from the ward- 
room mess — ^the remainder from the com- 
mander. 

Q. When the weather became worse, 
were they, at every risk, removed below on 
the birth-deck, and guarded in the apart- 
ment occupied by the crew ? 

A. They were. 

Q. Was the commander solicitous, or 
otherwise, about the comfort of the prison- 
ers, 80 far as was consistent with their safe 
keeping ? 

A. He was very solicitous about their 
c<miforty and gave me repeated orders to do 
all that would contribute to their, comfbrt, 
without endangering their safety. 



BY THE JUDGE ADVOCATE. 

Q. When were those bags put round the 
prisoners ? ' . 

A, When we began to get into cold 
weather ; 1 don't remember the time ; it 
may be entered in the log-book; my im- 
pression is, that it was after we left St. 
Thomas. I am not positive as to the time ; 
the bags were made some days before they 
were used. 

Q. Was a bag put round each man ? 

A. Yes, sir. 

Q. Did any of the prisoners complain of 
the confinement of those bags ? 

A, I did not hear any; my impression 
is, that they were rather pleased with them ; 
after the prisoners were taken below, the 
boys made use of the south-westers, in 
preference to their hats. 

Q. Were the bags kept on, when the 
prisoners were removed below ? 

A. No, sir; they were taken off then. 

Q. When were they taken below? 

A. I don't recollect the exact date ; when 
the weather got too severe — it was a short 
time before our arrival. 

Q. Was any of the prisoners frost-bitten ? 

A. No, sir, I believe not; none to my 
knowledge. 

Q. Had this confinement in bags any ref- 
erence to the security of the prisoners, that 
they might not release themselves from 
irons ? 

A. To the comfort of the prisoners, not 
to their security. I don't think it made 
them any more secure. 

Q. Are any of those bags remaining on 
board the Somers ? 

A. I believe they are ; you can ascertain 
in a short time. 

Q. Did you not learn from M^Kinley, 
that his feet were frozen ? 

A. No, sir. 

BY CAPTAIN BOLTON. 

Q. Did not the confinement of the pris- 
oners, in the bags spoken of, rather render 
their security more precarious, aa without 
being observed, they might have worked 
their concealed irons off? 

A, Yes, sir. 

Q. Had you cold weather, before you 
reached St. Thomas? 

A, No, sir. 

Q. Take the log-book, and tell me the 
thermometric temperature, as recorded there 
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at midnight, for each day, from the 1st of 
December till you reached here ? 

A. On Dec. 1st, 78« on the 8th, 74<^ 
« 2d, 79° " 9th, 74*=> 
« 3d, 79^ « 10th, 72*^ 
" 4th, 78° " nth, 67° 
" 5th, 78° " 12th, 62° 
" 6th, 78° " 13th, 38° 
" 7th, 77« « 14th, 30° 
Q. What was the the temperature for the 
twenty last days of November, at midnight ? 
A. OnNov.lOth, 78° on the 2l8t, 80° 
" nth, 78° « 22d, 79° 
« 12th, 78° " 23d, 79° 
" 13th, 79° " 24th, 78° 
« 14th, 79° " 25th, 77° 
« 15th, 81° " 26th, 78° 
« 16th, 78° " 27th, 77° 
" 17th, 82° " 28th, 78° 
" 18th, 82° « 29th, 78° 
" 19th, 82° " 30th, 78° 
" 20th, 79° 

BY COMMANDER MACKENZIE. 

Q. Had the object of the bags been con- 
finement, instead of comfort, were they not 
more necessary, as a means of confinement, 
when the prisoners were among the crew 
on the birth-deck ? 

A. Undoubtedly they were more neces* 
sary below, than on the spar-deck. 

Q. By whose order and at whose sug- 
gestion were the prisoners removed below ? 
had they ever proffered such a request on 
their own behalf? 

A, By the commander's orders, and I 
don't know that they ever made such a re- 
quest ; they made all requests to me, and I 
should have known it. 

BY JUDGE ADVOCATE. 

Q. "V^ere the bags worn in the daytime ? 

A, Only in bad weather and at night. 

Q. Give the dimensions of the bags now 
in court. 

A, The smaller one is 6 feet 4 inches in 
length, 6 feet 4 inches around the muzzle, 
3 fe,6t 2 inches across it ; the larger one 
across the middle, it being the same widlh 
all along, 3 feet 8 inches across, 7 feet 4 
inches in circumference, 7 feet 3 inches in 
length. 

Q. Did the prisoners not wear these bags 
as much as eight or ten days in the day- 
time? 

A. No, sir, they did not wear them that 
length of time in the daytime. 



Q. Please state from the logbook the first 
morning entry as to the weather for each 
day from the 1st of December to the 10th. 
A, Dec. 1st, at noon, moderate breezes 
and pleasant. 
Dec. 2d, do. do. do. 
Dec. 3d, do. do. do. 
Dec. 4th, do. do. do. 
Dec. 5th, do. do. do. 
Dec. 6th, do. do. do. 
Dec. 7th, do. do. do. 
Dec. 8th, do. do. do. 
Dec. 9th. do. do. do. 
Dec. 10th, at noon, light breezes and 
pleasant. 
The examination of Lieutenant Ganse- 
voort here closed ; his evidence was read ta 
him and corrected by him. 

Samuel Van Norden was then called, and 
being duly sworn by the president of the 
court, testified as follows : — 

EXAMINED BY COMMANDER MACKENZIE. 

Q. What is your name, age, and rank ? 
and were you on board the Somers in her 
last cruise ? 

A. My name Samuel Van Norden, my 
age fifteen years ; I was third-class appren- 
tice in the last cruise of the Somers. 

Q. Were you on deck when the main- 
top-gallantmast was carried/ a way? 

A, Yes, sir. 

Q. Did you hear the order given to let 
go the weather-mainroyal-brace ? and did 
you see where Gromwell and Small were 
then sitting ? 

A, I heard some order given, I am not 
sure what it was ; Cromwell and Small 
were sitting on the bitts together. 

Q. Did either or which of them get up 
when the order was given, and haul up on 
the brace ? and if so, what followed 1 

A, Small got up and hauled on the brace, 
and the mast was carried away. 

Q, How did he haul — gently, ta other- 
wise? 

A, He hauled violently. 

Q. Did you ever hear any conversation 
between Mr. Spencer and Cromwell about 
disguising the brig ? if so, state what yon 
heard. 

A. They were on the forecastle in the 
dog watch ; Mr. Spencer asked Cromwell 
how he could disguise the brig ; he said, 
" by shipping the bowsprit aft," that is all; 
there was an officer coming forward at th» 
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time, I do not recollect vbo. it was; he 
(Cromwell) seemed as if he tried to turn 
itoff. , 

Q. Did you ever hear Cromwell say any- 
thing about making way with the small 
boys ? if so, what 1 

A, I did not hear anything about the 
small boys ; he said " the boys ;" that he 
would like to set them on the cathead and 
shove them overboard. 

Q. How did Cromwell try to turn it off? 
what was his appearance and manner when 
the officer came up ? 

A, He said, " by shipping the bowsprit 
aft,'* and then went forward. 

BY THE JUDGE ADVOCATE. 

Q Who gave the order when the topgal- 
lantmast was carried away ? 

A. I can not say who. 

Q. Did you see Mr. Oliver Perry give 
any order at that time ? 

A. No, sir. 

Q. Did you hear any one come forward 
and tell Mr. Oliver Perry that the comman- 
der wanted him aft, soon i^ter the occur- 
rence to the mast ? 

A, No, sir. 

Q. Did you see Mr. Oliver Perry at that 
time at all ? 

A, Yes, sir, he was on the forecastle. 
' Q. Did yOu ever hear Small speak as to 
how that mast was carried away ? 

A, No, sir. 

Q. Try and recollect who gave the order, 
and who repeated it before Small got up to 
the brace. 
' -4. I do not know who gave the order, 
the commander repeated it. 

Q. Did you see M^Kinley soon after the 
occirrence ? 

-4. No, sir. 

Q. Where was the commander stand- 
ing? 

A, I believe he was on the weatherside 
of the quarter-deck. 

Q. What made you observe Small ? 

A, He hauled so violently on the brace. 

Q. Who else but Small was on the 
* brace? 

A, I do not know. 

Q. Were not several perscms there ? 

A, I think there ivere two; I am not 
smre. 

Q. Were not several men near Small % 



A, The men between Nos. 1 and 2 guns^ 
on the starboard side. 

Q. What were the men about between 
Nos. 1 and 2 guns ? 

A. I don't know what they were about. 

Q. Could these men have seen what 
Small was about ? 

A, Yes, sir. 

Q. Who were these men, as well as you 
can remember ? 

A. I do not remember any but the man 
King. 

Q. When did you first tell tha^Small had 
so acted with the brace ? 

A. I can't recollect ; it was after we got 
here. 

Q. Was there not much talk aboard the 
brig, about that mast being carried away 
purposely, at the time, or soon after ? 

A, There was some talk about it. 

Q. Did anybody speak of its having hap- 
pened by Small's fault at the time, or soon 
after ? 

A. Not that I know of. 

Q. Did you ever hear any one, at the 
time, or soon after, speaking as to who did 
make that mast to be carried away ? 

A. No, sir. 

Q. Did you not hear it said at the time» 
and soon after, that the mast was carried 
away to rescue Mr. Spencer ? 

A, No, sir ; not that I recollect. 

The examination of Samuel Van Norden 
was here suspended ; his evidence was read 
to him, and corrected by him. 

The Court then adjourned until to-mor- 
row (Friday), February 24, at 10 o'clock^ 
A.M. 



Navy Yard, \ 
Brooklyn, Feb, 24, 1843. } 
The Court met this day in pursuance of 
adjournment. Present-^ 

Captain Downes, Captain McKeever, 
Read, " Page, 

Bolton, " Gwinn, 

Turner, " Wyman, 

Sloat, Com'dr Ogden, 

Storer, " Shubrick^ 

Members ; 
W. H. Norris, Esq., of Baltimore, Judge^ 
Advocate, and Coraman4er Alexander SB- 
dell Mackenzie, accused. 

Capt. Smith sent the following certifi* 
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cate, which was read by the judge advo- 
cate. 

" U. S. Navy Yard, > 
« Brooklyn, Feb. 24, 1843. J 
" This is to certify that Captain Joseph 
Smith is too much indisposed to attend the 
Naval Court Martial this day. 
" Respectfully, 

" John Haslett, Surgeon, 
" To the President of the Naval Court Mar- 
tial, Brooklyn Navy Yard." 

The journal of the preceding day was 
read and approved. 

Samuel Van Norden recalled. 

CROSS-EXAMINED BY THE JUDGE ADVOCATE. 

Q. What time was it you heard Crom- 
well telling Mr. Spencer how to disguise 
the brig ? 

A, In the dog-watch, about 6 o'clock. 

Q. How long before the arrest? 

A, It was after we left the coast of 
Africa. 

Q. Was it after the cruiser was chasing 
you? 

A. I am not sure. 

Q. If the bowsprit of the Somers had 
been put aft, would she have been disguised 
so that you would not have known her ? 

A. No, sir; I don't think I should, or 
anybody else ? 

Q. If one of the seamen had told you he 
could have disguised the Somers by putting 
the bowsprit aft, so that she could come in- 
to New York and not be known, would you 
not have supposed he was laughing at you ? 

A. Yes, sir. 

Q. Did you tell this conversation be- 
tween Cromwell and Mr. Spencer before 
your arrival ? 

A, No, sir ; I don't think I did. 

Q. Did you hear Cromwell declare him- 
self innocent when about to die? 

A, No, sir. 

Q. Was there not a great deal of talk 
aboard ship, after the arrest and before your 
arrival, as to Cromwell's guilt or inno- 
, cence ? 

A, Yes, sir ; there was some talk about it. 

Q. Hearing this talk, how is it you did 
not tell of this conversation between Crom- 
well and Mr. Spender? 

A. \ Was not asked. 

Q. Did ^.ou hear anything of the papers 



found in Mr. Spencer's locker after the ar- 
rest and before your arrival ? 

A. I heard there were some papers found. 

Q. What did you hear about them? 

A» I heard there were some papers found, 
and some figures on them. 

Q. What sort of figures ? 

A, I did not hear. 

Q. Did you hear an3rthing about the pa- 
pers having come out of a book, and looking 
as if it had been doubled up ? 

A, No, sir. 

Q. How many papers did you hear -were 
found ? 

A. I heard there was a paper found ; I 
did not hear how many. 

Q. Did you hear anything about names 
being on one of those papers ? 

A, No, sir ; did not hear anything about | 
it until we arrived here. 

Q. How soon after you arrived here ? 

A, I saw it in the papers after the court 
of inquiry commenced. 

Q. Did the people say nothing but that a 
paper had been found in Mr. Spencer's 
locker with figures on before your arrival ? 

A, That is all I remember of hearing. 

BY COMMODORE DOWNES. 

Q. When Cromwell said he would ship 
the bowsprit aft, in reply to Mr. Spencer's 
question as to how he would disguise the 
Somers, did you or not think that he said 
so to turn it off as a joke, in consequence 
of an officer coming forward at ihe time? 
Did Mr. Spencer appear serious iVhen he 
asked Cromwell how he would disguise the 
Somers ? 

A, I thought he intended to turn it off as 
a joke, in consequence of the officer's com- 
ing forward. Mr. Spencer appeared seri- 
ous. 

Q. Do you know how you came to be 
called into the wardroom by Mr. Gansc- 
voort after your arrival ? 

A. No, sir ; I don't. 

Q. In what part of the brig were Mr. 
Spencer an4 Cromwell when you heard 
this conversation about disguising her ? 

A. On the forecastle. 

Q. Was the forecastle Mr. Spencer's 
station when he had a watch ? 

A. Yes, sir. 

Q. Was it in Mr. fipencer's watch, when 
the conversation took place ? 

A. I do not recollect. 
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Q. Were Mr. Spencer and Cromwell in 
the same watch ? 

A. Yes, sir. 

Q. Were you standing by, or passiag, 
when this conversation between Cromwell 
and Mr. Spencer took place ? 

A. I was standing by No. 1 gun. 

Q. Was any one with you ? 

A . Not that I recollect. 

Q. Who was with Mr. Spencer and 
Cromwell, or near them, beside yourself ? 

^. I do not remember. 

Q. Though you do not remember who 
they were, were there not others with them, 
or by them ? 

A, Yes, sir ; I think there were others 
near them. 

Q. Where were these others standing? 

A. They were standing by the bowsprit 
bitts. 

Q. How far was that from Mr. Spencer 
and Cromwell ? 

A, About six feet. 

Q. Were you not farther from Cromwell 
and Mr. Spencer than those persons were ? 

4. Yes, sir. 

Q. Did any laugh take place at Crom- 
well's answer ? 

A. Not that I recollect. 
: Q. Did you never hear the men talk 
1 about this aaswer of CromwelPs after- 
ward ? 
I A*. No, sir. 

Q. When called into the wardroom^ did 
Mr. Gansevoort tell you it would be a 
good thing for you to tell everything you 
knew ? 

A, Yes, sir. 
\ Q. Did you hear the commander tell the 
crew, after the arrest, about Mr. Spencer's 
plan of pirating and of going to the Isle of 
Pm^? 

A, Yes, sir ; I could not hew well. 

Q. Though you did not hear well, what 
did you hear ? 

A, I heard him say Mr. Spencer intend- 
ed to take the brig and go to the Isle of 
Pines ; I heard him say that he (Mr. Spen- 
cer) intended to make the small beys walk 
, the plank. 
I Q. Did he mention Cromwell's name ? 

A, Not that I recollect. 

I BY CAPTAIN OGDBN. 

Q. Has any inducement ever been offer- 
ed to you by Lieut. Gansevoort, or any 
13 



other person, to say what was not stricdy 
the trutli in this case ? 
A, No, sir. 

BY THE JUDGE ADVOCATE. 

Q. After full reflection, say was the rea- 
son you did not tell about Small's having 
pulled on the brace, and about the conver- 
sation between Mr. Spencer and Cromwell, 
before your arrival ? 

A, 1 told as soon as I was asked. 

Q. Were all the boys called into the 
wardroom after your arrival ? 

A. Not that I know of. 

Q. Have you not heard others of the old 
seamen besides Cromwell curse the boys, 
and wish them out of the way ? 

A, No, sir ; not that I remember. 

Q. Did Cromwell ever flog you, or curse 
you ? 

A, No, sir. 

BY CAPTAIN BOLTON. 

Q. Have you ever entertained any feelings 
of hostility against Mr. Spencer, or Crom- 
well, or Small ? 

A. No, sir. 

The testimony of Samuel Van Norden 
here closed, his evidence was read to him 
and corrected by him. 

Henry Corny was then called, and being 
duly sworn by the president of the court, 
testified as follows* 

EXAMINED BY COMMANDER MACKENZIE. 

Q^ What is your name, age, year rank ? 
Were you on board the Somers during her 
last cruise ? 

A* My name is Henry Corny, my age 
fifteen years. I was on board the Somers 
in her last cruise as second class apprentice. 

Q. Did you overhear any private con- 
versation between Mr. Spencer and Small ? 
if so, state it.. 

A. I heard them talking in some kind of 
language that I did not understand. I heard 
Mr. Spencer ask Small how a brig like this 
would do. Small said that it wcmld do very 
well) but they would have to carry arms. 

Q. Did they continue the conversation 
in English, or did they go on again to speak 
in a foreign language ? 

A. They stopped talking in Englidi, and 
went on in a foreign langi^ge. 

Q. Were you at the weaSier-main-royal- 
brace, the day the main-top-gallant-||^ast way 
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carried away ? If so, state who ifaa there 
with you, and all that occurred. 

A. Small was with me, the officer of the 
deck said," A small pull at the weather-main- 
royal brace ;'' I went to it, and Small came 
too, and we were hauling on it, and the ofR* 
cer of the deck said, ** Belay," and the com- 
mander, too. I let go, and Small kept haul- 
ing on it ; I told him to stop, but he paid no 
attention ; he hauled with a jerk and then 
belayed it ; about five minutes after the mast 
carried away. 

Q. After the brace was belayed, did you 
go away or remain by it ? 

A, I went away, sir. 

Q. In what direction did you go ? How 
far did you go before the mast went ? 

A. I went to the bitts. I got there before 
the mast was carried away. 

Q. How far is the bitts from where the 
brace is belayed ? 

A, Three or four feet. 

Q. How was the order to belay given by 
the officer of the deck, how was it repeated 
by the commander — loud, or otherwise ? 

A, Loud. 

CROSS-EXAMINED BY JUDGE ADVOCATE. 

Q. Did you sit down on the bitts after 
you belayed the brace ? 

A, Yes, sir. 

Q. Who wa^ by you thent 

A, I don't recollect who was. 

Q. Did not Small go to the bitts then, 
also? 

A. I took no notice where he did go? 

Q. Did you notice his going off? 

A. No, sir. 

Q. How many were at the brace with 
you? 

A, Only me and Small. 

Q. Were other men near ? 

A. Some on the forecastle. 

Q. Where was you before the order was 
given to take a pull ? 

A. I was at the bitts. 

Q. Who was there with you ? 

A, Small stood alongside of the bitts. 

Q. Were you talking to Small then*? 

A. No, sir. 

Q. How near was Small then to you, 
and could you distinctly observe what he 
was doing before the order was given to 
take a pull ? 

A, He was standing about two feet off. 
i did not notice what he was doing. 



Q. Did you see Cromwell there ? 

A, No, sir. 

Q. Are you not sure Cromwell was not 
there ? 

A, Yes, sir, I am sure he was not there. 

Q. Did you see Cromwell anywhere 
about there ? 

A. I did not notice him. 

Q. Did you see Van Nordcn ? 

A, No, sir. 

Q. Did you see Mr. Oliver Perry. 

A, I did not see him round there then. 

Q. Did you . see any one come forward 
and tell Mr. Oliver Perry afterward that the 
commander wanted to see him aft ? 

A, No, sir, I did not. 

Q. Was there not much talk in the brig 
about that mast being carried away ? 

A, Yes, sir, I believe there was. 

Q. What was said about it ? 

A, They were talking about how Ae 
mast was carried away. I did not hear it 
said who carried it away. 

Q. Did you ever tell any one soon after- 
ward that Small did it ? 

A, No, sir. 

Q. While you were sitting on the bitts 
after the brace was belayed, did you look at 
the brace ? 

A, No, sir, I did not. 

Q. Did you look aloft at the liky-sail? 

A. Not till after it was carried away. 

Q. Were you not surprised when the mast 
went? 

A . Yes, sir. 

BY CAPTAIN STORER. 

Q. Was the main-sky-sail set at the time 
the mast was carried away. I 

A, Yes. 

BY CAPTAIN DOWNES. 

Q. Why were you surprised that the m«t 

was carried away ? 

A, Because I did not know how it wis 
c^ed away ; I did not think the haul oa 
the brace had done it. 

BY THE JUDGE ADVOCATE. 

Q. You say you never told any one aoon 
afterward, that Small made the mast be 
carried away; have you ever since told 
any one that he did ? 

A, No more xlaa^ that he had hold of the 
brace with me. 

Q. You have spoken of a convert***^ 
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between Mr. Spencer and Small ; when did 
tiiis take place ? 

A. After we left Madeira. 

Q. What time of the day was the con- 
rersation, and in what part of the ship ? 

k. In the evening, a-sitting on the bitts. 

BY CAPTAIN WYMAN. 

Q. How fast was the brig going at the time 
the mast was <;arried away, and how many 
points flora the wind was the brig sailing ? 

A. I don't know how mamy knots. 

Q. Who was the officer forward when the 
mafit was carried away ? 

A. I do not know ; Mr. Hays was officer 
of the deck. 

Q. Who were the mastmen of the fore- 
mast? 

k. Hooghland, I believe. 

Q. Were you passing by or sitting near, 
when Mr. Spencer and Small were con- 
Yereing ? 

A, I was sitting along, aide of Small, on 
the bitts. 

Q. Was any one else near \ 

A. There was no one there but Mr. Spen- 
cer and Small. 

Q. Did you hear, after the arrest, any- 
thing of the papers found in Mr. Spencer's 
locker ? 

i. Ko, sir, I d«n't recollect ; I heard, 
after he was executed, how they had found 
one in a razor-case ; that is all I heard. 

Q. Did you not hear what sort of papers 
they were — ^that they had names on them ? 

i. No, sir, I didn't. 

Q. Was it said that those papers showed 
Mr. JSpencer's plan of mutiny ? 
I A, Yes, sir. 

Q. Did you hear anythir^ about people 
heing stationed at the wheel, at the cabin, 
at the arm-chest, and so on ? 

A. No, sir, T did not. 

Q. Was the color of the papers talked 
about? 

A. I don'i recollect any talk about it. 

Q- Did you hear an5rthing about the paper 
having strange characters on them ? 

-4. I heard Newell say how he had seen 
Cromwell looking over a paper with strange 
characters on it. 

Q. When did you hear N^.well say this ? 

A, Since we have been in port — never 
^fore heard it talked about. 

Q. After the execution, and before ypur 
viival here, did you hear nothing on ship- 



board akout papers with strange characters, 
which were found in Mr. Spencer's locker ? 

A^ I heard there was a paper found ; 
nothing about the characters, only since we 
got into port. 

Q. Did you hear, before you got into 
port, anything about geometrical figures be- 
ing on the back of one of the papers ? 

A. Not until we got into port, when I 
heard Newell say about that. 

Q. Were you in the habit of talking to 
Newell on shipboard, before your arrival, 
about this mutiny ? 

A. No, sir. 

Q. Did you hear much talk on ship* 
board, about the Isle of Pines, after the 
arrest ? 

A, No, sir. 

Q. Did you know Mr. Spencer well ? 

A. Yes, sir ; we were in different 
watches. 

BY CAPTAIN DOWNES. 

Q. Do you mean his character or his 
face? 

A, I knew him by sight. 

BT COMMANDER MACKENZIE. 

Q. Which side of the bitts were you sit- 
ting before the braces were hauled on ? 

A, On the starboard side. 

Q. Were not the greater part of the crew 
usually about the foremast and forecastle, in 
fine weather or Sundays ? 

A, Yes, sir. 

Q. Might not Cromwell have been seated 
on the other side of Small, on the forward 
side of the bitts, without your recollecting 
it? 

A, I don't know whether or not ; I can't 
say. 

Q. Did Small give a " small pull," as you 
say was ordered, or did he haul with his 
whole weight ? 

A. With his whole weight he jerked it. 

Q. Did he thus jerk after you had told 
him the order had been given to belay ? 

A. Yes, sir. 

Q. After you had belayed the brace and 
reached the bitts, how long were you sitting 
down before the mast went ? 

A, I don't know how long ; it went one 
or two minutes after I reached the bitts. 

The examination of Henry Corny here 
closed ; his evidence was read to him and 
corrected by him. 

The engagements of Mr. Duer not allow- 
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ing his longer cdntinuing as counstel for the 
accused, he was relieved, with permission 
of the court, by Mr. Theodore Sedgwick. 
Ward M. Gkigely recalled. 

EXAMINED BY COMMANDER MACKENZIE. 

Q. Have you frequently seen Mr. Spen- 
cer and Cromwell in private conversation ? 

A. No, sir. 

Q. Have you ever seen Mr. Spencer and 
Cromwell talking together on the Jacob's 
ladder \ 

A, No, sir. 

Q. Were you on the raain-royal-yard when 
the maintop-gallantmast was carried away ? 

A. Yes, sir. 

Q. What carried away the mast I 

A* A pull of the n>ainroyal-brace. 

Q. What became of you when the mast 
went ? State all that happened to yoii^ and 
how you saved yourself. 

A. I caught hold of the royal-shroud ; I 
fell on the belly of the top-gallant-sail ; I 
climbed uj> as well as I could to the top- 
gallant-yard, and slid down the yard-rope. 

Q. Were you near going overboard ? 

A, Yes, sir. 

GROSS-EXAMINED BY THE JUDGE ADVOCATE. 

Q. Did you know your name was on Mr. 
Spencer's list at the time of his arrest ? 

A. No, sir. 

Q. When did you first hear it was there ? 

A. After we got into port. 

Q. Did Mrv Spencer ever talk to you 
about talking the \xdg 1 

A* No, sir. 

Q. Did you ever talk to Small or Crom- 
well about mutiny or taking the brig ? 

A, No, sir. 

Q. When did you first hear of the papers 
found in Mr. Spencer's locker T State all 
you heard about them. 

A, I never heard anything about them 
till after we g<A in. 

Q. Did you hear it talked about at the 
time of Mr. Spencer's arrest, as to what he 
was confined for ? 

A, No, sir — a few days afterward. 

Q. I don't ask you when you first knew 
what he was confined for ; but, before the 
commander told the crew, was there any 
talk about Mr. Spencer fighting with Mr. 
Thompson ? 

A, No, sir, not as I heard. 

Q. Previous to the execution, did you 
hear any one talk of rescuing the prisoners ? 



■ A. No, sir. 

The examination of Ward M. Gagely 
here closed ; his evidence was read to him 
and corrected by him. 

Jonas E. S. Humbert, being called and 
duly sworn by the ^president of the courts 
testified as follows : — 

EXAMINED BY COMMANDER MACKENZIE. 

Q. What is your name ? your age ? your 
rank ? were you on board of the Somers 
during her last cruise ? 

A^ My name is Jonas E. S. Humbert, 
my age sixteen years ; I was on board of 
the Somers- in her last cruise as third-class 
apprentice. 

Q. Have you ever known Mr. Spencer 
give Cromwell liquor ? 

A. Yes, sir : one morning Mr. Spencer 
came forward, and Cromwell was sitting on 
the forehatch ; Mr. Spencer asked Crom- j 
well if he would like to have something to | 
drink, Cromwell said he would 5 Mr. Spen- I 
cer went aft and beckoned to him, aiMi 1 
Cromwell followed him ; Cromwell stopped 
at the mainmast, Mr Spencer went below 
in the steerage ; M*. Spencer put his head 
above the hatch, and looked round to see 
if the officer of the deck was a(\ ; Mr. 
Spencer gave Cromwell a cup, Cromwell 
drank something out of it ; when he gave 
him the cup, Mr.. Spencer was intoxicated 
at the time ; Cromwell came forward, Mr. 
Spencer followed him ; Mr. Spencer asked 
Cromwell if it was good, Cronwpell said,^ 
" Yes ;" they piped ta breakfast, and I went 
below. 

Q. Did Cromwell ask Mr. Spencer where- 
he got the Mquor ? 

A, No, sir, not that I know of. 

Q. Have you ever seen Mr. Spencer in 
conversation with Cromwell? if so, state 
what passed. 

A. One time Mr. Spencer and Cromwel! 
were sitting on the forehatch ; Mr. Spencer 
asked Cromwell what kind of a piratical 
vessel he thought the brig would noake; 
Croiawell said he thought she would make 
a very good one — she was a fast sailer — but 
if he had anything to do with her he would 
throw the launch overboard : I saw them 
talking another time \ they were sitting on 
the forecastle chest ; Mr. Rogers was offi- 
cer of the deck at the time : Mr. Rogers 
gave the order to haul in the braces and 
square the afleryards ; neither Mr. Spencer 



Digitized by 



Google 



NAVAL COURT MARTIAL. 



101 



nor Cromwell seemed to take any notice of 
it : it was their watch ; Mr. Rogers came 
forward and gave the order again ; they 
then got up and had the yards squared ; 
when they were done, they went and sat on 
the chest again ; then Cromwell said to 
Mr. Spencer, ** I wish the yards, braces, 
and all, were in hell ;" Mr. Spencer told 
him not to say that, that they would have 
some fun with the brig yet ; then Mr. Spen- 
cer asked Cromwell for a chew of tobacco, 
and then went off. 

Q. Have you ever heard Mr. Spencer 
«peak disrespectfully of the commander ? 

A. Yes, sir ; he said, ** God damn him/' 
that he was "nothing but a damned old 
hmnbug." 

Q. Did you ever hear any conversation 
between Mr. Spencer and M*Kee f if so, 
state what passed. 

A. M*Kee was sitting on the forescuttle ; 
Mr. Spencer came up to him and asked 
him if h« could cut out clothes and sew 
them, M'Kee said he could ; Mr. Spencer 
asked him how he would like to go to sea 
with him ; M*Kee said he would like it 
very well ; Mr. Spencer told him he would 
not have to cut any winter clothes, because 
he was going to a warm place ; then M*Kee 
asked him for a chew of tobacco, and he 
/gave him a piece as large as my hand. 

Q. After the arrest of Mr. Spencer, did 
you notice anything remarkable in the con- 
<luct of C. A. Wilson, the sailmaker's mate? 

A, Yes, sir: one day I was using an 
African dirk that Wilson had^ he took it 
-out of my hands, and Tasked him why ; he 
said it would cut my throat as quick as look 
at it, and then he said he would like to put 
jt into Mr. Spencer's hands. 

Q. Did you ever hear Wilson speak dis- 
respectfully of any of the officers ? 

A. No more than I heard him say he 
would have revenge out of Mr. Thompson 
and out of the commander for flogging him. 

Q. What was Wilson flogged for ? 

A, Striking a boy. 

Q. Is Wilson little or big? 

JL. A large stout man. 

Q. Have you ev^r heard him menace 
any of the crew ? 

A. No, sir. 

CROSS-EXAMtNKD BY THE JUDGE ADVOCATE. 

Q. Was Cromwell a passionate man? 
A. Yes, sir. 



Q. Did he swear at the men and boys 
pretty hard ? 

A, Yes, sir. 

Q. Has he not told you often he would 
thrash you ? 

A, No, sir, not that I remember. 

Q. Were you afraid of him ? 

A, No, sir. 

Q. Would you have been afraid to have 
gone to St, Thomas with the prisoners ? 

A, Yes, sir. 

Q. The morning Mr. Spencer gave Crom- 
well the liquor, how long did you see Mr. 
Spencer before he asked Cromwell if he 
wanted liquor? 

A. He had just come up out of the steer- 
age. 

Q. How long was it after he gave Crom- 
well the liquor that you saw Mr. Spencer 
again ? 

A. Not before that night. 

Q. What part of the cruise was this ? 

A, When we were going to Mesurado 
from Madeira. 

Q. How do you know Mr. Spencer was 
intoxicated ? 

A^ I could see it on to him, his face was 
red and he oould not walk straight. 

Q. Did he talk thick ? 

A, Yes, sir. 

Q. Did he stagger much? 

A. Yes, sir. 

Q. Might not that have been from the 
roll of the brig ? was it calm, or oljierwise ? 

A. It was calm ; it could not have been 
from the rolling of the brig, she was not 
rolling. 

The examination of Jonas E. S. Humbert 
was here suspended ; his evidence was read " 
to him, smd corrected by him. 

The Court then adjourned until to-mor- 
row (Saturday), Feb. 25, at 10 o'clock, A.M. 



Navy Yard, ) 
Brooklyn, Feb. 25, 1843. S 
The Court met this day in pursuance of 
adjournment. Present — 

Captain Downes, Captain McKeever, 



« Read, 


" Page, 


" Bolton, 
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" Turner, 


« Wyman, 


" Sloat, 


<:;om'dr Ogden, 


« Storer, 


« Shubrick, 
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Wm. H. Norris, Esq., of Baltimore, Judge 
Advocate, and Commander Alexander Sli- 
dell Mackenzie, accused. 

The journal of the preceding day. was 
read and approved. 

Captain Smith sent the following certi- 
ficate, which was read by the judge advo- 
cate * 

" U. S. Navy Yard, ) 
''Brooklyn, Feb, 25, 1843. J 
"This is to certify, that Captain Joseph 
Smith is too much indisposed to attend the 
naval court martial this day. 
" Respectfully, 

" John Haslett, Surgeon, 
" To the President of the Naval Court Mar- 
tial, Brooklyn navy yard." 

Jonas E. S. Humbert recalled. 

examined by the judge advocate. 

Q. After Cromwell got the liquor, do you 
say they piped to breakfast ? 

A, Yes, sir. 

Q. Was it clear good weather then ? 

A. It had been raining that morning. 

Q. Who was Cromwell with when Mr. 
Spencer called him to get the liquor ? 

A, He WAS alone — sitting alone on the 
forehatch. 

Q. At that hour of the morning, are there 
not many of the crew on deck ? 

A. Yes, sir. 

Q. Did you hear any of the crew speak 
of Mr. Spencer's being drunk on that occa- 
sion? 

j4. No, sir. 

Q. Did you ever speak about it before 
your arrival here ? 

A, No, sir. 

Q. Did you ever tell any one, before your 
arrival here, of having seen Mr. Spencer 
call Cromwell, to give him the liquor ? 

A. No, sir. 

Q. Did you, before the court of inquiry, 
say anything about Mr. Spencer being drunk 
at this time ? 

A, No, sir. 

Q. Whom did you first tell of this liquor 
affair, after you got here ? 

A, Mr. Gansevoort. 

Q. How came you to tell him ? 

A, He asked me in the ward-room what 
I knew about the affair. 

Q. When you were in the ward-room, 
was it known through the papers here, about 
Mr. Spencer's papers and plan of mutiny ? 



A. No, sir. 

Q. Had not Commander Mackenziels re* 
port been then published ? 

A, No, sir, I believe not. 

Q. How long was it after you had been 
in port ? 

A. About two weeks, I should think ; I 
cani say exactly. 

Q. How long was it before the court of 
inquiry began ? 

A, About a week. 

Q. Was Commander Mackenzie's report 
read on shipboard and talked of ? 

A. No, sir, I believe not. 

Q. Did you see Cromwell hung ? 

A, Y68, sir. 

Q. Did you hear what he said just before 
he was hung ? 

A. He told Mr. Gansevoort to tell his 
wife that he was innocent. 

Q. Had you not heard Wales's state- 
ment, that it was Mr. Spencer's plan to 
throw the launch overboard when he took 
the brig, before your arrival. 

A, No, sir. 

Q. When did you first tell of the conver- 
sation between Cromwell and Mr. Spencer, 
about the Somers as a piratical vessel, and 
about the launch being thrown overboard ? 

A, Two or three days ago, to Mr. Perry, 
in the ward-room. 

Q. Two or three days- agp, had you heard 
anything of Wales's statement, that it was 
Mr. Spencer's plan to throw the launch 
overboard ? 

A, No, sir. 

Q. Why did you not tell of this conver- 
sation about the launch when you were 
sworn before the court of inquiry ? 

A, I did not think of it. 

Q. What time of day was it, and in what 
part of the ship did this conversation, about 
the Somers making a piratical vessel, take 
place, and in what part of the cruise ? 

A, About 10 o'clock in the forenoon, on 
the starboard side of the fore-hatch, between 
Madeira and Mesurado. 

Q. What sort of weather was it then ? 

A, Good weather. 

Q. Was there nobody by ? 

A, Not that I took notice of. 

Q. What was you doing at this timet 

A, Coiling up the maintop-gallaBt-brace. 

Q. Was anybody but Mr. Spencer near, at 
the time of the conversation, when Cromwell 
wished the yard, braces, and all in hell ? 
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A. No, sir— only himself. 

Q. Did you take particular notice that 
nobody was by ? 

A, Yes, sir. 

Q. Why did you take particular notice 1 

A. I don't know why. 

Q. Had you ever been talked to by Mr. 
Spencer, Cromwell, or Small, about the 
mutiny ? 

A, No, sir. 

Q. When^did you first tell of this cursing 
of the yard and braces ? 

A. To Mr. Gansevoort, in the ward-room, 
after we got here. 

Q. You say that no persons were near 
Mr. Spencer and Cromwell ; how far was 
the nearest person at the time ? 

A. About fourteen feet when talking about 
the braces ; people were about six feet off 
when they were talking about the other 



Q. Did Cromwell appear to be quite mad 
when he was cursing the yard and braces ? 

A. Yes, sir. 

Q. Did he move his body about, as if 
he was much provoked ? 

A. He did not seem to move his body 
about more than he commonly did. 

Q. How then did you judge he was quite 
ma^? 

A, By the tone of his voice. 

BY CAPTAIN 0OD£N. 

Q. When Cromwell was cursing the jrards 
and braces, you say he was in a passion. 
Had he been in a passion before the order 
was given to haul in the braces, or was it 
the order itself that seemed to make him 
angry? 

A. It was the order itself. 

BY THE JUDGE ADVOCATE- 

Q. What was Mr. Spencer'is manner 
when he said, " Don't say that — we'll have 
some fun out of her yet ?" 

A. He was laughing. 

Q. Do you remember when the rush aft 
took place, on the 27th, the evening of the 
niast accident ? 

A, Yes, sir ; I was forward on the fore- 
castle. 

Q. Was you lying down there ? 

A, Yes, sir. 

Q. About how many people were Ijring 
fcwn there Aen ? 



A. About ^ve or six, and Ae biggest part 
of the crew standing around. 

Q. Did Browning come in among them 
with his colt ? 

A, Yes, sir. 

Q. What did Browning do and say then ? 

A, He flourished his colt about, told them 
to go aft and take hold of the tOp-g^antmast 
rope. 

Q. What did the men and boys do then ? 

A, They went aft with a great deal of 
noise. 

Q. Was there or not any scrambling and 
pushing to get out of the way of the colt ? 

A. Yes, sir. 

Q. Did you hear what Lieutenant Ganse- 
voort said then \ 

A, No, sir. 

Q. Did you hear what Mr. Rogers said 
then? 

A. No, siY. 

Q. How near were you to the trunk 
when the prisoners were about to be hung ? 

A. About four feet from the trunk. 

Q. Did you see Lieut. Gansevoort then ? 

A, Yes, sir. 

Q. Did vou hear the order to " stand by 
fire ?" 

A, Yes, sir. 

Q. Who gave that order ? 

A, The commander. 

Q. How was Mr. Spencer brought for- 
ward to the gangway ? Who had hold of 
him ? 

A. Mr. Gansevoort, I believe. 

Q. Were the feet-irons then on Mr. 
Spencer and the others, as they were 
brought forward ? 

A. Yes, sir. 

Q. Did or hot this make them hobble 
forward slowly ? 

A, Yes, sir. 

BY COMMANDER SHUBRICK. 

Q. How far had they to go from the 
place of their confinement to the place of 
execution ? ^ 

A, About sixteen or seventeen feet. 

Q. After the execution, did you of morn- 
ings see persons take the remaining prison- 
ers' water to wash ? 
. A, Yes, sir ; and clean clothes. 

Q. Did you before the execution 6ee Mr. 
Spencer, Cromwell, or Small, wash or put 
on clean clothes ? 

A, Yes, sir. 
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Q. What time of the day did you notice 
the executed persons change their clothes ? 

A. In the forenoon. 

Q. During the arrest of the executed 
persons, did you hear any one speak about 
rescuing them ? 

A. No, sir. 

Q. When Waltham was flogged last, did 
you hear the commander's speech to the 
crew ? 

A. Yes, sir. 

Q. What did he tell them ? 

A. He told them about Mr. Spencer's 
trying to get up a mutiny on board. 

Q. What did he say (if he said any- 
thing) he was going to do with the prison- 
ers ? 

A. I did not hear him say anything of 
what he was going to do with them. 

Q. Did you or not hear anything said 
then as to taking th«m to the United States 
to be tried ? 

A. Not that I remember. 

Q. Was you on deck when the top-gal- 
lant-mast was carried away 1 

A. No, sir. 

Q. Just before the execution, did you or 
not hear Lieutenant Gansevoort talking to 
the petty officers as to Cromwell's inno- 
cence ? 

A, No, sir. 

BY COMMANDER MACKENZIE* 

Q. Is this the knife of Wilson, which he 
told you not to touch ? 

A, Yes, sir. 

Q. Do you distinctly remember whether 
the prisoners brought home in irons shifted 
themselves in the morning, as you say, or 
whether they were at stated periods wash- 
ed, shaved, combed, or otherwise made 
clean and comfortable in the heat of the 
day by the ship's barber ? 

A, They were washed and shaved at 
different times by the ship's barber. 

Q. The judge advocate has asked you 
whether Cromwell had threatened to thrash 
you. Were you stationed aft or forward ? 
Had you or had you not anything to do with 
Cromwell in the way of duty ? 

A, I was stationed aft ; I had nothing to 
do with Cromwell. 

Q. Charge your memory, and say wheth- 
er, when Cromwell told Mr. Spencer he 
would throw the launch overboard, as a 
necessary means of fit^g the Somers into 



a good piratical vessel, he also said anything 
of further cleaning the decks ? 

A, No, sir. 

Q. Charge your memory and say, did 
you or did you not hear him say anything 
about cutting away the gallows and throw- 
ing overboard the spare spars and spart} 
rigging? 

A, No, sir. 

BY COMMANDER OODEN. 

Q. You say that Browning went among 
the men on the forecastle with his colt to 
send them aft. Had the men been ordered 
aft before this, and did they obey ? 

A. They had been ordered aft, and did 
not obey. 

Q. What was the kind of noise the men 
made when they went aft ? 

A. Stamping their feet. 

BY THE JUDG^ ADVOCATE. 

Q. Did they then laugh and speak loudly 
to each other ? 
A, Yes, sir. 

BY CAPTAIN SLOAT. 

Q Had you ever heard them make a 
similar noise and movement before ? 

A. No, sir; I don't know that I ever 
have. 

BY THE JUDGE ADVOCATE. 

Q. Do you know where Wilson got this 
knife ? 

A, He said he got it from M'Kinley. 

Q. Do you know when the knife was first 
brought aboard ? 

A. No, sir. 

Q. Long before the arrest, had you not 
heard that Purser Heiskill bought that knife 
or dirk on the coast of Africa, and gave it 
to M^Kinley ! 

A No, sir. 

Q. Where was Wilson at in the ship 
when he had this talk with you about the 
knife? 

A, On the quarter-deck. 

Q. Was he not using the knife in mend- 
ing sails, or cutting ropes ? 

A, No, sir. 

Q. Have you not often seen him using 
this knife in his work ? 

-A. No, sir. 

Q. At the time of the talk was the knifo 
or dirk l3dng alongside Wilson ? 
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A. He took it out of my hand and laid it 
aloagside of him. I took it out of the sail- 
bag first. 

Q. Did he look at you very fierce \rhen 
he told you it would cut your throat ? 

A* Yes, sir. 

Q. Did you leave his bag alone then ? 

A, Yes, sir. 

Q. How near was Wilson to Mr. Spen- 
cer then ? 

A, About four or five feet from him. 

Q. Did Wilson seem mad with you ? 

it No, sir. 

Q. How was it then that he looked fierce 
atyeu? 

A. He did not wish me to use it ; he had 
just sharpened it 

Q. Did Wilson speak ^uick and gruff to 
you? 

A. No, sir. 

Q. Did Wilson speak loud enough for 
Mr. Spencer to hear him ? 

A. Yes, sir. 

Q. Who was Mr. Spencer's •guard then ? 

A, The master-at-arms, I beUe%'e. 

Q. Where was he then ? 

A. On the starboard side of 4he quarter- 
deck. 

Q. How long was this after Mar. Spencer 
was arrested ? 

A. Next morning. 

Q. What time of day next morning 
was it? 

A. Between 10 and 11 o'clock. 

Q. Are you sure it was next morning ? 
and if so, why ? 

A. Mr. Spencer was confined in the 
evening, and it was the next morning. 

Q. Why do you know it was between 10 
and 11 o'clock? 

A. We used to work with him between 10 
^d 11 ; 1 belonged to the sailmaker's gang. 

Q. Who used to work with you ? 

A. Charles Sibley, Henry Strummel, and 
Thomas Bowen. 

Q. When did you first tell of this conver- 
sation about the dirk ? 

A. Aboard the Somers, to Mr. Ganse- 
voori in the wardroom, after we got here. 

Q. Why did you not speak of it before ? 

A. I was never asked before. 

Q. How long had you been at work when 
this conversation took place ? 

A. A quarter of an hour. 

Q. Where were Sibley, Strummel, and 
Bowen, at the time, who worked with you ? 
14 



A. They were sitting alongside of me. 

Q. Describe the knife by measure. 

A. From the end of the handle to the 
point one foot, blade scant seven inches, 
tapering to a point dirkwise, one and one 
third inches broad at the hilt, and rawhide 
scabbard. 

BY COMMANDER MACKENZIE. 

Q. Do you call that a knife or a dagger ? 

A. A dagger. 

Q. Were other similar African daggers 
brought on board the Somers at Liberia ? 

A. I don't know ; I did not see any 
others. 

Q. Is that a good instrument to split can- 
vass, or cut rope ? 

A. No, sir. 

Q. Did Wilson use the dagger for such 
purposes, or did he always have with him a 
sailmaker's knife, similar to a shoemaker's 
knife, to use in his work ? 

A. No, sir ; he always had a sailmaker's 
knife which he used in his work. 

The testimony of Jonas £. S. Humbert 
here closed ; his evidence was read to him 
and corrected by him. 

James B. Travis was then called, and 
being duly sworn by the president of the 
court, testified as follows : — 

EXAMINED BY COMMANDER MACKENZIE. 

Q. What is your name, your age, your 
rank ? Were you on board of the Somers 
during her last cruise ? 

A. My name James B. Travis, my age 
fourteen years ; I was on board of the Som- 
ers in her last cruise as third class boy. 

Q. Did you ever use Wilson's dirk ? 

A. Yes, sir ; the dirk shown me is the 
one. 

Q. Did he ever afterward refuse to allow 
you to use it ? 

A. Yes, sir ; I was using it, and he told 
me <to put it down ; I asked him why he 
was so afraid of his knife ; he said it was 
none of my business ; he said that knife 
had to do a great deal of slaughtering some 
of these days, and said he was going to 
sharpen it that night more. 

Q. Did you ever know Wilson to threaten 
to take the life of the commander, or any 
one else on board the Somers? 

Upon objection being made to the ques- 
tion by the judge advocate, the court was 
cleared, and decided that the question could 
not be put in its present form. 
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BY THB COURT. 

Q. Did you ever know Wilson to threaten 
to take the life of the commander, or any 
one else, on board the Soraers, during her 
late cruise, previously to the execution of 
the prisoners ? 

A, I heard him say, he would take the 
lives of two boys, Weaver and Tyson, the 
jSrst chance he got; this was about four 
days before the arrest of Mr. Spencer. 

The judge advocate objected to the gen- 
erality of that part of the question, *' or any 
one else," as illegal, as allowing, in a man- 
ner, to show the general bad character of 
Wilson, in a manner not connected with the 
mutiny, and so as to admit the mere private 
brawls of Wilson. 

BY COMMANDER MACKENZIE. 

Q. Have you ever seen Mr. Spencer, 
Cromwell, and Small, talking together in a 
low tone ? 

A. Yes, wr. 

BY THE JUDGE ADVOCATE. 

Q. You say you had used Wilson's dirk, 
what have you used it for ? 

A. For cutting twine, when I was sew- 
ing hammocks. 

Q. What did Wilson use this dirk about ? 

A. Cutting twine was all I ever saw him 
use it for. 

Q. How often have you seen Wilson 
cutting twine with it ? 

A, r can't tell ; I have seen him use it a 
great many times for that purpose. 

Q. When was this, that Wilson had this 
conversation with you ? 

A. About four or five days before the ar- 
rest of Mr. Spencer. 

Q. Whereabouts in the ship ? 

A. Aft, on the quarter-deck. 

Q. How came you with him there ? 

A, Commander Mackenzie set two boys 
to work with him; the one who had the 
watch below went to school', and' I worked 
with him. 

Q. Did you put dowtt the dirk imme- 
diately after his telling you it had a great 
deal of slaughtering^ to do ? 

A. Yes, sir. 

Q. Were you frightened, when he told 
you this ? 

A, No, sir. 

Q. When did you first tell about this ? 

A, At the court of inquiry. 



Q. Had you not told it to any of the offi- 
cers of the SomerSy before you went to the 
court o( inquiry ? 

A, No, sir. 

Q. Did you not hear a great deal of talk, 
after the arrest of Mr. Spencer, about Wil- 
son being in a mutiny with him ? 

A, Yes, sir. 

Q. Why is it you did not tell about this 
conversation, before you got here ? 

A. i thought I wmild wait until they sent 
for me. 

Q. Why did you not tell some of the 
boys, or men, you did not expect them to 
send for you ? 

A, I told some of the boys. 

Q. When did you tell the boys I 

A, Right after Wilson was put in irons. 

Q. Whom did you tell ? 

A. I told Browning, and Anderson, and 
Tyson, and Weaver; 

Q. Did you not think, at the time Wilsoa 
was talking to you, that he only wanted yon 
to put down his knife? 

A, Yes, sir; that is all I thought it was. 

Q. Have you worked ofteh with Wil- 
son? 

A. No, sir; not very often. 

Q. Has he never threatened to cut your 
throat, or anything of that kind, either in 
earnest or in fun ? 

A. No, sir; only the two boys, I told 
you. 

Q. What was Wilson mad with* Weaver 
and Tyson about ? 

A, Because he got whipped for sfdking 
them. 

Q. Was it immediately after being whip- 
ped for that, that he threatened tiiem ? 

A. Yes, sir; about five or ten minutes 
after. 

Qi Was Wilson a passionate fellow ? 

A, Yes, sir. 

Q. Would Wilson often talk large to the 
boys, as to what he would do to them-? 

A, NOi sin 

Q. Do you know what Wilson struck 
Weaver and Tyson about ? 

A. No, sir. 

Q. How long after he struck them^ was 
Wilson whi[^d for it? who reported Mm? 

A. About ten or twelve minutes ; the of- 
ficer of the deek reported him. 

The examination of James B. Travis was 
here closed ; his evidence was read' to Um 
and corrected by him*. 
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The Court then adjourned until Monday, 
Feb. 27, at 11 o'clock, A. M. 



Navy Yard, I 

Brooklyn, Feb. 27, 1843. ] 
The Court met this day in pursuance of 
adjournment. Present — 

Captain Downes. Captain McKeever, 
" Read, " Page, 

" Bolton, " Gwinn, 

** Turner, " Wyman, 

" Sloat, Com'dr Ogden, 

Storer, " Shubrick, 

Members ; 
W. H. Norris, Esq., of Baltimore, Judge 
Advocate, and Commander Alexander Sli* 
dell Mackenzie, accused. 

Captain Smith, having recovered this 
morning, the court was cleared, and on the 
opening thereof, the judgfe advocate an- 
nounced that the court had decided that on 
account of the absence by sickness of Cap- 
tain Smith, for the last three sitting days of 
the court, that he should be excused from 
further attendance as a member, during this 
trial. 

The journal of the preceding day was 
read and approved. 

William Inglis was then called, and being 
duly sworn by the president of the court, 
testified as follows : — 

EXAMINED BY COMMANDER MACKENZIE. 

Q. What is your name, age, and rank I 
were you outboard the Somers in her last 
cruise ? 

A. My name Wm. Inglis ; my age sev- 
enteen ; I was 2d class boy on board of the 
Somers, in her last cruise ? 

Q. Have you ever seen. Cromwell and 
Small in private conversation ? 

A, No, sir. 

Q. Have you ever seen Mr; Spencer and 
Cromwell in private conversation ? 

A, Yes, sir ; I saw them sitting, Crom- 
well on the forecastle, and Mr. Spencer on 
the forecastle chest; I saw Mr. Spencer 
show Cromwell a paper, looking at the 
crew and then showing it to Cromwell, as 
if he was writing names. I have heard 
Mr. Spencer say to Cromwell, that the brig 
would make a fine pirate ; Cromwell said, 
" Yes, sir ; by clearing the decks of the 
boats." 

Q. Did Cromwell say anything, when 
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Mr. Spencer looked round, and commenced 
writing down what you thought to be names ? 

A. He said, " Yes, sir." 

Q. When you looked at the paper, on 
which Mr. Spencer and Cromwell were 
consulting, what was Mr. Spencer's man- 
ner ? what did he say to you ? 

A, He got up and shook his fist at me, 
called me "a son of a bitch," and said if I 
looked at him again, he would get me to 
the gangway, and give me a flogging. 

Q. Look at the papers now shown you, 
and say if either of them is the one on 
which Mr. Spencer was then writing ? 

A. It was something of the same size 
as No. 1, but it only had writing on one 
side. 

Q. When you were examined before the 
court of inquiry, did you not then see the 
paper, which you supposed to be the one on 
which Mr. Spencer was then writing ? 

This- question being objected to by the 
judge advocate, the court was cleared, and 
on the opening thereof, the judge advocate 
announced that the question could not be 
put. 

Q. Does the side of the paper, now held 
toward you, resemble that on which Mr. 
Spencer 'was writing? 

A. Yes, sir; he was holding it in his 
hand writing with a pencil ; when I saw it 
before the court of inquiry, it was down on 
a book, and I saw but one side of it. 

Q. After the arrest of Mr. Spencer, did 
you notice any of the crew communicating 
with him by signs, or otherwise ? 

A. Yes, sir ; I saw Wilson. 

Q. State what you saw, and all that oc- 
curred. 

A. He put both hands up to his chin, 
and would strike on his cheek and chin, 
Mr^ Spencer would make motions back to 
him with his hands and feet. 

Q. Have you ever noticed anything par- 
ticular in the demeanor of any others of the 
crew, while Mr. Spencer was in irons ? 

A. I noticed M*Kinley and M*Kee, with 
Wilson, at the mainmast, very often talking 
with each other. 

CROSS-EXAMINED BY THE JUDGE ADVOCATE. 

Q. When was this that you saw Mr. 
Spencer with the ps^pers ? 

A, Between Porto Praya and Monrovia* 

Q. What time of the day was it ? 

A. In the afternoon, between two and 
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three o'clock, as I was coming up from 
school on the birth-deck. 

Q. What were you doing near Mr. Spen- 
cer then — were you at any work ? 

A, I was going up on the forecastle, go- 
ing to the head, coming from school. 

Q. Was it fair weather ? 

A, Yes, sir ; it was calm. 

Q. Did others come up with you from 
school ? 

A. No one on the starboard side of the 
forecastle, but Edward English ; there were 
some boys on the larboard side. 

Q. Did you go right past Mr. Spencer 
then ? 

A, I looked over my shoulder at him, 
and heard Cromwell say, " Yes, sir." 

Q. Was it when you looked over your 
shoulder, that you saw the paper ? 

A\ Yes, sir. 

Q. How much of the paper did you see ? 

A, I saw one half of it under his hand — 
the lower part. 

Q. Did you not swear before the court 
of inquiry that you only saw the top part ? 

A, No, sir. 

Q. Have yt)u ever said the paper looked 
a good deal worn, as if it had been in the 
pocket ? 

A, Yes, sir. 

Q. Describe why you said the paper 
looked so. 

A. It looked so from the color of it, and 
from the places where it had been folded, 
and the places where it had been creased. 

Q. What kind of color could wearing it 
in a pocket give a paper ? 

A, A dark color — dirty. 

Q. On which side was the dirty color — 
the back, or front ? 

A. I only saw but one side — the back. 

Q. What side do you call the back ? 

A. The side which was toward me. 

Q. If you only saw the back, how do you 
know Mr. Spencer was writing names on 
the other side ? 

A, I say I only thought he was writing 
names, because he would write so maey 
words and then stop. 

Q. Do you call the back of this paper 
dirty, as if it had been worn in a pocket ? 

A, Yes, sir. 

Q. When writing did Mr. Spencer rest 
it on nothing but his hand ? 

A, No, sir. 

Q. Is not this paper soft ? 



A. Yes, sir. 

Q. Did Mr. Spencer write hurriedly and 
boldly? 

A. No, sir, he did not write hurriedly. 

Q. In passing, when you saw him, how 
many times did you see him write and stop 
and begin again, which made you think he 
was putting down names ? 

A. I saw him write once when I passed 
him, then when I got into the head I saw 
him write three or four times. 

Q. While you were in the head how 
long would he seem to stop between the 
acts of writing ! 

A. About a minute. 

Q. Was it from the short time he took to 
write each time that you thought him put- 
ting down names ? 

A^ Yes, sir. 

Q. Seeing the softness of that paper 
would not a pencil stick through it with no 
rest but tbe hand ? 

A. No, sir. 

The paper was held in the hand of a 
member of the court, and several mai^s 
made on it with a pencil without going 
through. 

Q. Are not the names on the paper in 
Greek characters ? 

A, I don^t know, I don't understand 
Greek. 

Q. Can you read and write, and are they 
such characters as you understand ? 

A. I can read and write; I can't under- 
stand the characters. 

Q. When did you first tell of having 
seen Mr. Spencer with Cromwell, with a 
paper ? 

A. In the wardroom when the Somers 
was lying at the navy yard. 

Q. Who was the very first person you 
did tell ? 

A, Mr. Gansevoort. 

Q. Did you not hear before the execution 
that a paper had been found in Mr. Sau- 
cer's locker as to the mutii^ ? 

A. No, sir. 

Q. Did you hear the commander's -ad- 
dress to the crew when Waltham was 
? 



A* Yes, sir. 

Q. Did not the commander then state a 
paper had been found in Mr. Spencer's 
locker ? 

A, Not that I heard of. I did not hear 
him say so. 
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Q. Was there not much talk among the 
crew as to whether Cromwell was guilty or 
innocent ? 

A. I never heard any of the boys talking 
about it. 

Q. Did you hear what Cromwell said 
when about to die ? 

A. He said he was innocent, and to tell 
his wife and Lieutenant Howell so, and 
that we would find it out in less than six 
months. 

Q. When was it that Mr. Spencer and 
Cromwell had this conversation about ma- 
king the brig a pirate ? 

A, A few days before I saw him with 
the paper, that was the last time. I have 
heard him say so frequently. 

Q, When you have heard him so fre- 
quently talk thus would no one be by ? 

A. Yes, sir. I have seen M'Kinley and 
M'Kee, I have seen the forecastle crowded 
with boys ; they would be dancing to the 
fiddle. 

Q. Have you or not heard many of the 
seamen talk about the Somers as raking in 
her masts like a pirate, and being, by hei 
isLst sailing, fit for one ? 

A, Yes, sir. 

Q. Have you or not heard Stewart, or 
Browning, or Anderson, spinning yarns 
about slavers and pirates, and what sort of 
vessels would suit for such business ? 

A, No, sir. 

Q. What sort of signs were they that Mr. 
Spencer made to Wilson ? 

A. He would shake his hands (as des- 
cribed to const), and would knock his feet 
together. 

Q. Would Wilson and he laugh wben^ 
these signs were going oa? 

A^ Yes, sir. 

Q^ From the fact of the laughing and 
maDBer of Wilson, did his manner not seem 
as if it was to make fun by Wilson at Mr. 
Speacer for being put in irons ! 

A. No, sir. I don't think he was ma- 
king fun of him. 

Q. What day and time of the day was it 
that these signs passed between Wilso» and 
Mr. Spencer ? 

A* In the afternoon about four o'clock of 
the afternoon of the day afler Mr. Spencer 
was put in irons ? 

BY CAPTAIN SHUBRICK. 

Q. What did you think w€d the object 



of Mr. Spencer shaking his hands iand feet 
at Wilson? 

A. I don't know. 

Q. Show how Wilson held his hands 
when he carried them to his chin ? 

A. He would go so (showing the court). 

Q. Did you not at the time think it was 
meant by Wilson to show Spencer that that 
was the only way that he, in irons, could 
move his hands to his face ? 

Q. No, sir, I did not. I did noit know 
what to think of it. 

Q. Was Wilson laughing when he turn- 
ed off? 

A. Yes, sir. 

Q., Was Mr. Spencer fond of plaguing 
and making fun of those he knew of the 
crew? 

A, No, sir. I never saw him plaguing 
anybody. 

Q. Who was Mr. Spencer's guard at the 
time of these signs ? 

A, I believe the doctor. 

Q. Did the doctcw order off Wilson ? 

A. No, sir, he did not see him ; he, Wil- 
son, was standing by the main-mast. 

Q. When did you first tell of having seen 
these signs^^? 

A, In the wardroom after I got here. 

Q. Were you on deck when the ttias 
was carried away, and whereaboutjs ? 

A, Yes, sir. I was on the forecastle. 

Q. What orders were given then, and by 
whom, and who went to the brace ? 

A, Small and W. A. King went to the 
brace, Mr. Rogers was officer df the deck: 
I believe it was the starboard watch, the 
orders were gsven by Mr. Rogers ; I beUeTe 
they were to *^ take a small ptdl on the 
weather-main-royal-brace," and called out 
three or four times for them to belay it ? 

Q. Did you see King and Small pulling? 

A, Yes, sir. 

Q. Were they the only ones at the br&ce ? 

A, Yes, sir, there were only two at tbe 
brace. 

Q. Did Kisg stop pulling at the order to 
belay ? 

A^ Yes, sir. He was holding on behind 
hand, Small was swi^ng off. 

Q. Would you have thought before that a 
man could pull stoutly enough to curry 
away the mast ? 

A, Yes, sir. 

Q. Did you see Oomwell before the 
pull, where was he ? 
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A. Yes, sir. He was on the forecastle. 

Q. What had he been about ? 

A. I don't know what he had been about, 
it was my watch below, and I had been up 
five or six minutes, Cromwell was standing 
on the forecastle. 

Q, Who was Cromwell standing witii 1 

A» He was standing by himself. 

Q. Where was Small when the order 
was given to pull, sitting or standing ? 

A. In the starboard gangway, he was 
sitting on the gun slide. 

Q. Who was with him ? 

A. He was sitting alone, sewing, some 
more of the boys were sitting between the 
guns on the bags, but he was not talking to 
them. 

Q. What did Cromwell do when the 
mast was carried away ? 

A, He went aft, and up alofl. 

Q. Did he move brisk ? 

A, Yes, sir, 

Q. Were his movements prompt, like 
those of a seaman who wanted io be of 
service ? 

A. Yes, sir; he went aloft as quick as 
he coold. 

BY CAPTAIN 6L0AT. 

Q. Was not his station on the forecastle, 
do y^ know what induced him to go aloft, 
ont of his station ? 

A, His station was on the foreeastie ; I 
do not know what took him aloft. 

BY JUDGE ADVOCATE. 

Q. At accidents like these, was notCrom- 
well usually noisy and bustling. 

A. Yes, sir. 

Q. Have you seen him on such occasions 
before, go aloft ? 

A, No, sir ; there never was anything 
of the kind before. 

Q. Did Cromwell give any order ^ile 
on deck, or when going aloft ? 

A. No, sir, not that I heard. 

Q. Where was Small when -the mast 
went? 

A, After the brace was belayed he went 
and sat down again on the gun ; and the 
mast carried away just as he was sitting 
down. 

Q. Had he taken up his sewing aKicles 
before the mast went? 

A. No, sir, he had not got rightly set 
down ? 



Q. Was you on deck that night when 
they were swaying the mast ? 

A» Yes, sir. 

Q. Were, or not, most of the crew then 
forward, and if so, how were they disposing 
of themselves ? 

A, They were in the gangways and 
round the mast; there were none laying 
down. 

Q. State what occurred about getting the 
men to man the mast ropes ? 

A. Nothing occurred, only when the 
mast was part up some of them went for- 
ward, and the boatswain's mate was sent io 
send them aft ; they went aft with a rush, 
and Mr. Gansevoort thought it was meant 
to rush aft and rescue the prisoners. 

Q. Did the boatswain's mate flourish his 
colt about ? 

A. Yes, sir, he took his colt. 

Q. Were the men laughing and scram- 
bling ? 

A, Yes, sir, they made a noise laughing 
and scrambling. 

Q. What did they appear to be scram- 
bling for ? 

A, Afraid of getting struck with the coH. 

BY CAPTAIN WYMAN. 

Q. Djd or did not Cromwell, after he get 
aloft, appear to be active in assisting to dear 
away the wreck ? 

A. He did not seem to do much, he stood 
on the cross-trees. 

BY THE JUeOE ADVOCATE. 

Q. Did you hearCromwell say anything 
while OH the cross-trees ? 

A, No, sir. 

Q. Were the other men inactive aloft ^ 

A. Some of them did something, some -a 
little, and some stood still ; Wilson did 
nothing, Small did a litde. 

Q. Do yoit or not know that a tail-block 
was necessary aloft before what was right 
should be done ? 

A, No, sir, I don't know. 

Q. Did you hear any one talk about res- 
cuing the prisoners ? 

A, No, sir. 

Q. Had you seen Wilson use the dirk 
efhis? 

A, No, sir. 

Q. What was your duty on shipboard ? 

A, I was on the forecastle. 

Q. Did the boys talk much about the Isle 
of Pines after Mr. Spencer's arrest ? 
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A, No, sir ; I never heard anybody talk 
about it. 

Q. What was it said Mr. Spencer was 
arrested for before the commander told the 
crew ? 

A. The boys all told me it was for fight- 
ing with Mr. Thompson in the steerage. 

Q. Did you hear this from the boys of all 
sizes, big and little ? 

A, Yes, 6ir, all of them were saying that. 

-Q. Was Mr. Spencer positive and quick 
when he would give his orders ? 

A. No^ sir, he would teU you to do a 
thing, he would not be quick at it. 

Q. Would or not he tell the men and 
boys that if they did not move quicker, and 
obey him more promptly, he would have 
them overhauled ? 

A. No, sir, I never heard him say that. 
I Q. When you said there had been no 
accident like that of the mast, what did you 
mean when you said that Cromwell was 
bustling on such occasions ? 

A, I mean he was noisy when there was 
an3rthing to be done aloft. 

The examination of William Inglis here 
closed ; his evidence was read to him and 
corrected by him. 

The Court then adjourned until to-mor- 
I row (Tuesday), Feb. 28, at 1 1 o'clock, A.M. 

" U. S. Navy Yard, ) 
''Brooklyn, Feb, 28, 1843.5 
The Court met this day in ^pursuance of 
adjournment. Present — 
Captain Downes, Captain McKeever, 
« Read, " Page^ 

" Bolton, " Gwinn, 

" Turner, " Wyman, 

\ « ,Sloat, Com'dr Ogden, 

I " Storer, " Shubrick, 

I Members ; 

W. H. Norris, Esq., of Baltimore, Judge 
Advocate, and Commander Alexanider Sli- 
dell Mackenzie, accused. 

The journal of the prece^ng day was 
read and approved. 

Peter Tyson was then called, and being 
duly sworn by the president of the court, 
testified as follows : — 

EXAMINED BY COMMANDER MACKENZIE. 

Q. What is your name ? your age ? your 
rankl were you on board of the Somers 
during her last cruise ? 

A. My name Peter Tyson, my age nine- 



teenth year ; I was on board the Somers in 
her last cruise as third-class boy. 

Q. Did you overhear any private conver- 
sation between Wilson and M*Kinley on 
the night before the arrest of Mr. Spencer ? 
if so, relate fully all that you observed and 
heard on that occasion. 

A. Yes, sir ; the night before Mr. Spen- 
cer's arrest, I was laying aft between four 
and five gun on the larbdard side to lee- 
ward ; Wilson and M*Kinley came aft ; 
Wilson had no hat on, his axe and sharpen- 
ing stone in his hand ; M'Kinley says to 
Wilson that " he had just told me that we 
had spies, and that we had better be care- 
ful ;" Wilson then made the reply, that " he 
need not fear, for he knowed him, knowed 
he had been in too many scrapes, and that 
he did not fear anything, but went right 
straight ahead ;" M^Kinley said that was too 
much the case with him ; Wilson then said 
that he knew that he did not come on board 
of that vessel willingly; M^Kinley asked 
him if he would like to join them ; Wilson 
replied that he would ; M*Kinley then told 
him that he (M'Kinley) would rather go in 
a regular slaving expedition, for there they 
had $35 per month and prize-money : ^ 
asked M^Kinley what that was he was 
talking about slavers ; he said he was talk- 
ing about a slaver that started from 8t. 
Thomas, was gone but threeor four months, 
and had taken three prizes. 

Q. With which of the -crew was Mr. 
Spencer particularly intimate ? 

A. i have seen him frequently talking 
with Small and Cromwell. 

Q, Did^you ever overhear any of their 
conversation ? 

A, Immediately after quarters on the 
night of Mr. Spencer's arrest, me and Seais 
went forward, and Cromwell and Small 
were in conversation together ; Sears asked 
Sma.ll what Mr. -Spencer was confined for ; 
Cromwell replied for a supposed mutiny; 
Sears asked him the meaning of mutiny ; 
he said it was a -plan to kill the captain and 
ofiSoers and take the vessel ; Small said he 
(Small) thought like the commander did, 
that Mr. Spencer was half crazy and child- 
ish ; they parted then, and we went away : 
i forgot to mention that I asked M'Kinley 
if hg would like to go in a slaver, and he 
then made the reply that they got $35 a # 
month and prize-money, and Ijjiat he would 
go in one if he got a chance at St. 



Digitized by 



Google 



112 



PROCEEDINGS OF THE 



Thomas, and they were regular pirates in a 
measure. 

CROSS-EXAMINED BY THE JUDGE ADVOCATE. 

Q. What time of the day was it that this 
conversation took place between Wilson 
and M*Kinley ? 

A, In the morning, about seven o'clock. 

Q. Are you positive it was as ^arly as that \ 

A. Yes, sir.' 

Q. Was it light? 

A, No, sir, it was not very light, the 
moon had not risen ; I was trying to get 
asleep. 

Q. Did not M*Kinley and Wilson see 
you ? did they not turn you over ? 

A. Yes, sir, and asked who it wa» ; I 
told them who I was, and that I was trying 
to get asleep — to let me alone. 

Q. Did they go on conversing after this ? 

A . Yes, sir 5 they sat on. the tackle of 
the gun at which I lay. 

Q. Had you ever heard of any plaa or 
wish to take the brig then ? 

A, Not before th^t. 

Q. When you put your qjiestion to M*^ 
Kinley, did he answer you in his usual 
manner ? 

A, No, sk ; he appeared to be confused. 

Q. Were you lying down-, when you 
put your question ? 

-4.. r do not remember whether I was 
lying down, or sat up; I won't be certain. 

Q. He was still silting, waa he not, whea 
he answered you ? 

A, He and Wilson had got up, and wera 
making ready to go a.way. 

Q. How did you judge he was confused,, 
considering your situation and his ? 

A, The manner ia which lie stammered,^ 
yben he spoke in answer ta me. 

Q. How many feet were ^y from you 
when talking ? 

A, About three feet, not dver tbat — be-^ 
tween two and three feet. 

Q. Was Wilson the brig's butchei \ 

A, Him and Warmer used to kill. 

Q. How long was it before Mr. Spencer's 
» arrest, you and Wilsoa quarrelled ? 

A, About a week — not over a w«ek.. 

Q. Were you stationed with Wilson T 

j4. Yes, sir; he belonged to the same 
part of the ship. 
% Q. BefcMre this conversation with IVl'Kin- 

ley and WijJ^on, had Wilson been flogged 
about stdking Weaver ? 



A, Yes, sir. 

Q. How soon after he was flogged did 
Wilson threaten Weaver ? 

A. It was two or tiiree weeks after he 
quarrelled with Weaver, and after he had 
quarrelled with me and made up again, that 
he told me he would have revenge out of 
the commander and master^ and would take 
Weaver's life. 

Q. Have you not frequently heard sea- 
men and boys, afteir being flogged, threaten 
a great deal of revenge ? 

A, No, sir; I never recollect any one 
threaten to have revenge, but Wilson. 

Q. Was Wilson passionate ? 

A, Yes, sir; he was pretty quick-tem- 
pered, very apt to strike the boys, who were 
in the same part of the ship, if they did not 
do exactly as he liked. 

Q. Wheik on the coast of Africa, were 
not the battle-axes used in barking wood ? 

A. Yes, sir, at Monrovia ; the bark of the 
wood stained the decks. 

Q. Did the bark stain the battle-axe^ ? 

A. Not that I know of; it might have 
made them a little rusty, but I do not know it. 

Q. Do you know anything of Wilson 
being spoken to by Lieut ..Gansevoort, about 
his axe not being in ordes ? 

A. No, sir; I know his axe was very 
sharp ; I thought it was in pretty gpod or- 
der. 

Q. In the conversation between M*Kin- 
ley and Wilson, did you hear the talk about 
telling fortunes ? 

A, Yes, siy; I recollect Wilson said a 
fortune-teller told him he would come to 
his end on^ the water in some bad way, that 
he was very much afraid of it, and if he got 
home safe, he would go to her again, try 
her again to. see what she would say next 
time. 

Q. What did M^Kinley say about for- 
tunes? 

A, I dan't recollect M*Kinley's saying 
anything, only Wilson> 

Q. Did Wilson say anything about run- 
ning ofF, when* he got to St. Thomas ? 

A. No, sir; butM*I<!inley said he would 
run at St. Thomas, if he got a chance, and 
would %o in a slaver ; he said they were 
regular pirates in a measure. 

Q. What did Wilson say, when M 'Kin- 
ley said he was going to run at St. Thomas ? 

^. I don't recollect Wilson saying any- 
I thing. 
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Q. How long had you been lying down, 
when the conversation between Wilson and 
M'Einley commenced 1 

A. Somewheres in 'the neighborhood of 
an honr; it was against orders to lie to 
leeward any how. 

Q. Had you been asleep before they 
came up ? 

A. Pretty near it when they first came 
up ; they turned me over. 

Q. Have you not heard, oftentimes, talk 
about slavers and pirates in the brig, before 
the arrest ? 

A. I recollect Small talking about being 
in a slaver once ; he is the only person. 

Q. Have you not heard frequent talk 
about .the rake of. the Somers' masts^what 
would be said 1 

ii. The me« wouldsay they raked rather 
too much for their fancy — that is all. 

Q. Did not the men say the rake made 
her look like a pirate, or slaver ? 

A. I don't recollect hearing that remark 
made. 

Q. When the English cruiser chased 
you, was it not said she took you for a sla- 
ver, or pirate ? 

A. Not that I recollect ; I heard Crom- 
well say he had been where there was a 
damned sight of blood spilt, and not half so 
much fuss. 

Q. When Sears asked Cromwell what a 
mutiny meant, what time of day was it ? 

A. Immediately after quarters — imme- 
diately after Mr. Spencer was put in irons, 
as soon as the retreat was beaten. 

Q. Had the commander then had Small 
aft! 

A. No, sir ; Small had had no conversa- 
tion with the commander. 
' Q. Do you not know that when Mr. 
Spencer was put in irons, Small was sent 
for, and went aft ? 

A. No, sir; I do not recollect seeing 
Small aft, until after Sears left him ; the 
commander called him aft at that time. 

Q. How long had Small left his station 
at quarters, when this talking with Crom- 
well was ? 

A. As I said before, as soon as we could 
go forward, after the retreat was beaten, we 
found Cromwell and Small in conversation. 

Q. Were the irons then on Mr. Spencer, 
and was he placed near the arm-chest, be- 
fore retreat was beaten ? 

A. Yes, sir, they were ; he sat with his 
15 



back against the •arm- chest ; he had a camp 
stool before retreat was beaten. 

Q. If Small had not been aft, when was 
it that he said the. commander thought Spen- 
cer half crazy, or childish ? 

A. I don't know ; I thought it ^aage st 
the time ; I don't know that he had had 
any conversation with the commander. 

Q. Did Cromwell explaiin, as well as lie 
appeared to be able, the meaning of mutiny 
to Sears ? 

A, Yes, sir. 

Q. Did Cromwell say anything about Mr. 
Spencer then ? 

A. I do not recollexjt ; Small made the 
reply. 

Q, Did Cromwell say anything to Sears, 
about mutiny being a bad business, or any* 
thing of that sort ? 

^. I do not recollect ; he told him what 
mutiny was. 

Q. When did you first see the dirk, or 
knife, of Wilson? 

A. It was Warner who purchased it; he 
(M'Kinley) bought it from Warner; I saw 
it the day after w^ left Monrovia, perhaps 
the same day. 

Q. Do you know anything about Mr. 
Heiskill having first purchased that dirk? . 

A. I do not; I saw M*Kinley and War- 
ner have one. 

Q. What did Wilson use it for ? 

A. I never saw him use it for anything. 
I was working with him one day, and took 
up the dirk to use it ; he told me to put it 
down, that he had had enough trouble with 
it already ; that he had just been sharpen- 
ing it, and wished Mr. Spencer had it. 

Q. When was it he told you this ? 

A. Somewhere about a week before Mr. 
Spencer's arrest. 

Q. If it was a week before Mr. Spen- 
cer's arrest, why did he then wish Mr. 
Spencer had it ? 

A, I don't know, sir ; he could tell better 
than I could. 

Q. Mr. Spencer not being then confined, 
what was there to prevent his giving it to 
Mr. Spencer 1 

^. I do not know ; he did not tell m© 
his reasons, and 1 did not think to ask 
him. 

Q. Why are you sure it wns before Mr. 
Spencer was confined I • 

A. Because I never worked with Wilson 
after Mr« Spencer wis. coilfined. 
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Q. You say it was before this, that he 
had spoken the same way lo Humbert, how 
do you know that ? 

A. Humbert told me, since we arrived 
here, that Wilson told him that same thing, 
that same day I was working with Wilson, 
and Humbert was at the weaker-wheel ; it 
was my trick at the lee-wheel, this makes 
me remember the day. 

Q. Did you tett this circumstance, about 
your duties at the wheel, to Humbert ? and 
did he tell you he recollected it, and that 
was the day Wilson spoke to him so ? 

A. Yes, sir. , 

Q. Did Wilson leave his dirk in his sail- 
bag of nights ? 

A. I don't know; I generally saw it 
there. I sometimes saw him carrying it; 
M*Kinley carried his all the time. 

Q. Where was the sail-bag put of 
nights ? 

A, I do not know ; Wilson had the care 
of it. 

Q. Don't you know it was put in the 
boatswain's store-room ? 

A, No, sir. 

Q. Did you not report Wilson, for striking 
you, to Mr. Thompson — was he whipped 
for it ? 

A. I did ; he was not whipped for it. 

Q. Did not you and Wilson get along 
very badly together ? 

A. Part of the time we did not agree 
very well ; he used to try and work me up 
pretty hard ; the latter part we were very 
thick. 

Q. Did he not use to complain of you, as 
an insolent and disobedient boy ? 

^. I do not recollect hearing that com- 
plaint. 

Q. Did he not report you to Mr. Ganse- 
voort, for insolence and disobedience, on 
the occasion of firing a gun ? 

A. Yes, sir ; he did report me for firing 
a gun at quarters ; he said I did not do ex- 
actly as he told me ; be was not captain of 
the gun. 

Q. When was it you reported Wilson to 
Mr. Thompson ? 

A. Not a great while before the arrest ; 
two or three weeks, I believe. 

BY COMMANDER MACKENZIE. 

L Q. After Wilson and M*Kinley turned 
you over, did you seem to go to sleep? 
-A. I was trying to get to sleep ; it was 



my watch on deck at eight o'clock ; it was 
seven then. 

Q. Did you act as if you were asleep ? 
A. Not exactly as I was asleep, but 
inclined that way ; I wanted to get to 
sleep. 

Q. Was there any change in the conver- 
sation of M*Kinley and Wilson ? and if so, 
what seemed to occasion it ? 

A, There was a change, when I asked 
M*Kinley what he was talking about sla- 
vers ; he appeared to be confused. 

Q. Was the Somers at quarters, and 
cleared for action, when Cromwell made 
the remark, that he had been where a 
damned sight of blood was shed, without so 
much fuss ? 

A. No, sir; he was on the forecastle the 
time he said it. 

Q. Did you ever know Mr. Spencer to 
damn the commander, and refuse to obey 
his orders to look out for shoal water on the 
fore-yard ? 

A. Yes, sir ; Mr. Delonde was on the 
fore-yard ; we were coming from Monrovia 
to St. Thomas ; it was eight bells, and the 
watch had been called in the afternoon ; 
Mr. Spencer came forward to the forward 
jacob's-ladder ; he met Mr. Delonde com- 
ing down ; he went up and sat on the Ja- 
cob's ladder ; Mr. Delonde told him to go 
up on the fore-yard, to look out for shoals 
and breakers ; he said he was not going. 
Mr. Delonde told him it was the command- 
er's orders ; he said he did not care a damn, 
he never gave him any such orders. Mr. 
Delonde told him the officer of the deck 
had, if the commander had not; he said 
that was nothing, he did not intend to go 
without the commander told him. 

BY THE JUDGE ADVOCATE. 

Q. Which was the yoimger officer, Mr. 
Spencer or Mr. Delonde ? 

-4.. They were both forecastle officers; 
he was Mr. Delonde's relief. 

Q. Did Mr. Delonde report Mr. Spen- 
cer? 

A. I do not know;; he left him sitting on 
the jacob's-ladder. 

The testimony of Peter Tyson here 
closed ; his evidence >Yas read to him, and 
corrected by him. 

Joseph Sears was then called, and being 
duly sworn by the presidfept of the court, 
testified as follows : — 
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EXAMINED BT COMMANDER MACRlSKZIE. 

Q. What is your name ? your age ? your 
rank ? were you on board of the Somers 
during her last cruise ? 

A, My name Joseph Sears, my age near- 
ly nineteen ; I was on board of the Somers 
as second-class boy in her last cruise. 

Q. Did you notice anything particular in 
the conduct of Cromwell and Small imme- 
diately after the arrest of Mr. Spencer ? 

A. Yes, sir ; after Mr. Spencer was ar- 
i rested and the retreat beaten, I went for- 
I ward ; Cromwell was leaning against the 
bills, Small standing beside him ; they were 
t^lidug together, not to the boys, and one or 
two boys standing around 5 I asked Small 
what Mr. Spencer was arrested for ; I think 
I it was Cromwell who answered me, I 
am not positive : he said it was for a sup- 
posed mutiny ; I asked Small what " sup- 
posed mutiny" was ; he said it was to mur- 
der one person or more ; Small said that he 
supposed as the captain did, that there was 
to be no mutiny, that the young man was 
half crazy, half out of his head ; Cromwell 
was leaning against the bitts, his hat over 
his eyes, apparently very mad, biting his 
lips and rolling his eyes about ; he would 
look out from under his hat to see itriybody, 
as if he did not want to let any one see his 
face. f 

Q. Did you ever see Mr. Spencer and 
Wilson in private conversation ? if so, state 
the circumstances. 

A. One evening I went forward to call 
Wilson : he belongs on the quarterdeck ; 
he was sitting on the forecastle chest, talk- 
ing to Mr. Spencer, apparently in a low 
tone of voice ^ as I approached them they 
discontinued their conversation. 

Q. Did you notice anything further in 
the conduct of Wilson that evening ? 

-4.. 1 can't say I did particularly. 

Q. Did you observe Wilson on that or 
any other evening sharpening his battle-axe 
and African dirk ? 

A, I am not positive whether it was that 
evening ; it was the second or third evening 
after we left Cape M^urado, Wilson was 
sitting on No. 4 gun^ he got out from his 
side a large dirk-knife, I should call it — 
one of those which were brought from Cape 
Mesurado; there were three brought on 
board to my knowledge: he got it and 
sksurpened it with a file until it was very 
bright, he Jbept feeling the edge of it with 



his thumb ; afterward he went aft and got 
his battle-axe out of the rack, and com- 
menced filing that ; to the best of my recol- 
lection he was some two or three hours 
filing the two ; I then asked him to knock 
off; he replied, the watch would soon be 
relieved, it was mid-watch. 

Q. Refresh your memory, and state if, in 
the conversation between Cromwell and 
Small, Cromwell expressed any wonder as 
to who could be Mr. Spencer's aids in the 
supposed mutiny ? 

A, Cromwell^ said he "wondered who 
were his aids, that he could not do it alone ;" 
Small made the reply that he did not know 
who could be his aias or aid-de-camps. 

Q. Have you ever heard M*Kinley threat- 
en the commander ? 

A, I think it was at Teneriffe, the com- 
mander let the starboard watch go on lib- 
erty, I don't know how many ; M*Kinley 
said he saw the commander ashore, the 
commander ordered bim to go aboard, he 
disobeyed his orders and was punished for 
it ; previous to being flogged and after, he 
said he would not forget Commander Mac- 
kenzie for what he had done ; before, he 
said he would never forget him if he flogged 
him, that he would have satisfaction if he 
punished him — those are the words. 

CROSS-EXAMINED BY JUDGE ADVOCATE. 

Q. Did you see Mr. Spencer ironed ? 

A. I saw him put in irons. 

Q. Did you see Small and Wales called 
aft then ? 

A. I saw Small called aft after Mr. Spen- 
cer was put in irons ; I can't say I saw Mr. 
Wales called aft. 

Q. What was you about when Small 
went aft when thus called ? were you still 
at quarters ? 

A. No, sir. 

Q. When was Small called afu? 

A. After Mr. Spencer was confined I saw 
him called. 

Q. Had Mr. Spencer got seated at the 
arn-chest when Small was called aft ? 

A. 1 think not ; he was standing against 
the round-house. 

Q. How long was it after retreat waii 
beat that you had your conversation with 
Small? 

A. Immediately. 

Q. Had not Small been aft when he wbs 
talking with you 1 
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A, I think not ; I think he had not time 
to go aft. 

Q. Did Small say how he knew what 
Mr. Spencer was arrested for ? 

A, I think Cromwell answered the ques- 
tion. 

Q. If Small had not been aft, how was 
it that he said he thought with the comman- 
der that Spencer was half crazy ? 

A. I can't tell you. 

Q. Did you see Cromwell and Small 
when they left their stations to go forward ? 

A, Small was not at quarters, I think ; I 
believe he was on the sick list. 

BY CAPTAIN PAGE. 

Q. Had the commander been forward so 
that he might have spoken to Small ? 

A, The commander did not go forward 
to speak to Small that I saw. 

BY THE JUDGE ADVOCATE. 

Q. Do you know where Small was when 
you were at quarters ? 

A. I saw him sitting on the berth-deck, 
after that I don't know where he went. 

Q. Do you know what brought Small 
from the berth-deck ? 

A, No. sir; after Mr. Spencer was put 
in irons, Small was sent for and came off 
the berth-deck. 

Q. Who went for him or passed the 
order ? 

A, I think Lieutenant Gansevoort spoke 
out, « Send Small aft here." 

Q. Was not this order of Lieut. Ganse- 
voort while you were at quarters ? 

A. No, sir, it was after Mr. Spencer's 
arrest. 

Q. Did Small come from the berth-deck 
to obey that order. 

A. I think he did. 

Q. While you were at quarters, did you 
see Small on the spar-deck. 

A. I think not. 

Q. Was not the first time you saw Small 
on the spar-deck that evening, when he 
came then to obey Lieutenant Gansevoort*s 
order ? 

A, I saw him at the bitts talking with 
Cromwell first. 

Q. Was it Cromwell or Small who told 
you what a mutiny was? refresh your 
memory. 

A. I told you before it was Small. 

Q. Did you see Tyson by them ? 



A. rdid. 

Q. Did Cromwell tell you a mutiny meant 
the taking the life of the commander and 
officers, and taking the brig? 

A, He did not. 

Q . Had you ever before heard anything 
of a mutiny or a plan to take the brig ? 

A, No, sir. 

Q. Did you see Small when he came up 
from the birth-deck, before holding this con- 
versation with Cromwell ? 

Q. Did you stop after retreat was beaten, 
to lo(^ at what was going on with Mr. Spen- 
cer ? 

A, No, sir. 

Q. Before you left quarters, was Mr. 
Spencer seated by the arm-chest ? 

A, No, sir; he was standing against the 
round-house. 

Q. Did Cromwell express any sorrow for 
Mr. Spencer ? 

A, No, sir, not as I heard. 

Q. Who was Cromwell speaking to when 
talking about Mr. Spencer's aids ? 

A, He was speaking to Small, I think. 

Q. Ho^ long was it before the arrest, 
that Wilson was sharpening his axe and 
knife ? 

A. I can't say exactly; some two or 
three nights after we left Cape Mesurado. 

Q. Have you not heard many of the sea- 
men and boys talking of the fast saiUng of 
the Somers, and that she would make a fine 
slaver ? 

A, I have heard them talk of her fast 
sailing, but nothing about her making a 
slaver. 

Q. When the cruiser chased you, was 
it not said you were taken for a pirate or 
slaver ? 

A, The boys made the remark, that they 
supposed it was an English brig afler us, 
and that they took us for a slaver. 

Q. When did you first hear about any pa- 
pers being found in Mr. Spencer's locker? 

A. The first I heard of it, Commander 
Mackenzie spoke of it, one Sunday after the 
execution. 

Q. What did the commander say about 
these papers ? 

A. He said he found some papers in Mr. 
Spencer's locker, and read some letters, and 
a letter from his mother. 

Q. When did you first hear those papers 
described as containing names, and as hav- 
ing figures on them ?^ 
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A, The first 1 beard of it was mAer the 
court of inquiry commenced. 

Q. Did you see Small pull the brace on 
the 27th November ? 

A, No, sir. 

Q. Did you see the rush aft when the 
mast was swayed ? 

A. Yes, sir. 

Q. What made it ? Describe the trans- 
action ? 

A. When ordered to man the mast-ropes, 
everyone went as quick as possible to obey it. 

Q. Did you see Browning with his colt 
then? 

A . No, sir ; I was on the quarter-deck. 

Q. Did you hear Lieutenant Gansevoort 
threaten to shoot ? 

A. N<ssir, I did not. 

Q. Did you hear Mr. Rogers cry out, 
" It is me, sir — ^I am sending the men 
aft"? 

A. Either Mr. Rogers or Mr. Perry, the 
master ; I think Mr. Gansevoort asked what 
the noise was about; Mr. Perry or Mr. 
Rogers answered. 

Q. When you heard the noise were you 
alarmed, as though something unusual was 
taking place ? 

A, No, sir, I was not ; I was standing at 
tbe mast-rope ; I heard the snap of a pistol ; 
that was all ; that alarmed me ; that was 
after Cromwell came down from aloft. 

Q. Did you see the commander go into 
his cabin and return with his pistols, at this 
time ? 

A. No, sir ; I saw the commander with 
a pistol, I think, and Mr. Gansevoort also. 

The testimouy of Joseph Sears was here 
suspended ; his evidence was read to him, 
and corrected by him. 

The Court then adjourned until to-mor- 
row (Wednesday), March 1, at 11 o'clock, 
A. M. 



Navy Yard, > 

Brooklyn, March 1, 1843. J 
■ The Court met this day in pursuance of 
adjournment. Present — 

Captain Downes, Captain McKeever, 
" Read, " Page, 

" Bolton, " Gwinn, 

« Turner, " Wyman, 

" Sloat, Com'dr Ogden, 

" Storer, " Shubrick, 

Members ; 



W. H. Norris, Esq., of Bahimore, Judge 
Advocate, and Commander Alexander Sli- 
dell Mackenzie, accused. 

The journal of the preceding day was 
read and approved. 

Joseph Sears recalled. 

BY THE JUDGE ADVOCATE. 

Q. Tell where you were before the order 
to sway the mast was given — everything you 
saw and heard from oncers and men, till the 
mast was sent up. 

A. I was on the starboard gangway before 
the order was given ; the order was given to 
man the mast-rope ; Mr. Gansevoort, as I 
said before, warned to know what that noise 
was; Mr. Rogers or Mr. Perry answered 
him, " It's me, sir, sending the men aft — 
that's all." 

Q. How near were you to Mr. Ganse- 
voort ? 

A. Mr. Gansevoort was on the starboard 
side of the quarter-deck ; I was in the star- 
board gangway ; I can't exactly say how far 
I was from him. 

Q. State your idea as to the distance you 
were from him. 

A, From eighteen to twenty-four feet — 
three or four fathoms ; I saw him when he 
gave the order. 

Q. Did you hear Mr. Gansevoort say he 
would* shoot the first man that put his foot 
on the quarter-deck ? 

A. No, sir. 

Q. Did you hear Mr. Gansevoort tell the 
men that, in the state of the ship, they ought 
to move more quietly ? 

A. No, sir. 

Q. Did you get close to Mr. Gansevoort, 
while in the act of swaying up the mast ? 

A, I did, I think; I was two or three 
feet from him. 

Q. Did the men, when called to sway the 
mast, act in any peculiar manner ? If so, 
describe it. 

A, I can't say that they did. 

Q. When Mr. Rogers or Mr. Perry an- 
swered Mr. Gansevoort, did the explanation 
seem to satisfy Mr. Gansevoort, or did he 
make any further remark about the noise to 
the crew ? 

A. It did seem to satisfy him ; I can't 
say that I heard him make any remark. 

Q. Did you see Cromwell arrested ? 

A, Yes, sir. 

Q. Did you hear the conversation that 
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passed then between Cromwell and the 
commander and other officers ? 

A, I did not. 

Q. After the mast was carried away, did 
you come on deck, and if so, how quickly ? 

A, As soon as I heard the noise I came 
up. 

Q. Did you notice Cromwell then, and if 
so, what was he about 1 

A, The first I saw of him, he was aloft ; 
I think he was taking out the heel of the 
mast, to send it on deck. 

Q. Did he appear idle or busy ? 

A. He was speaking to Anderson, who 
was aloft with him when I saw him. 

Q. Could you hear what Cromwell said 
to Anderson ? 

A, I heard his voice, but not what he 
said. 

BY CAPTAIN DOWNES. 

Q. Could you see what Cromwell was 
doing, or whether he was doing anything ? 

A, He was doing nothing ; he was speak- 
ing to Anderson ; I could see what he was 
doing. 

BY THE JUDGE ADVOCATE. 

Q. After Cromwell and Anderson were 
talking, did Anderson come from aloft ? 

A. He came down, but not immediately; 
I can't say how long. 

Q. Did Anderson return aloft ? 

A. I don't know whether he did or not. 

Q. Did you see Anderson take a tail- 
block alqft ? 

A, No, sir. 

Q. You first said that Cromwell was 
taking out the heel of the mast, and then 
that Cromwell was doing nothing ; explain 
yourself ? 

A. I understood Commodore Downes to 
ask me what he was doing, at the time he 
was speaking to Anderson. 

Q. When you first noticed Cromwell, 
was he or not taking the heel of the mast 
out, or is that a mere supposition of yours ? 

A, When I first noticed him he was talk- 
ing to Anderson ; I don't think I looked 
aloft after that until the heel of the mast was 
down. 

Q. Did you hear any talk about rescuing 
the prisoners, from the first confinement of 
Mr. Spencer? 

A. No, sir, I heard no such talk ; I heard 
some of the boys say that Cromwell and 
Small would be arrested as soon as they 
came from aloft. 



Q. While the persons were in irons, did 
the men gather in knots ; and if so, what 
would they talk about ? 

A, I heard no talk about taking the ves- 
sel ; they would spin yams in knots ; I heard 
nothing else. 

Q. Were you and Cromwell on good 
terms ? 

A, I can't say we were. 

Q. Did Mr. Spencer ever speak about 
mutiny to you, or of taking the brig l 

A, No, sir. 

Q. Do you know where Wilson got his 
dirk? 

A, I think of M*Kinley ; he told me he 
gave M*Kinley fifty cents for it. 

Q. Do you know where M*Kinley got it ? 

A, It was in Africa; I think at Cape 
Mesurado. 

Q. Do you know who M'Kinley got it 
from ? 

A, ,1 think he fetched it off himself ; when 
he got out of the boat, he said he had bought 
it, and had it with him. 

Q. Have you ever seen Mr. Spencer, 
Cromwell, and Small, all three, in conver- 
sation at die same time ? 

A. I have not, I think. 

Q. Did you ever see Cromwell showing 
Mr. Spencer how to work a day's work ? 

A, No, sir. 

Q. Did you ever see Mr. Spencer drunk 
at breakfast time, and staggering ? 

A, No, sir. 

BY COMMANDER MACKENZIE. - 

Q. Did the commander, when he read 
the letters, of which you have spoken as 
being found in Mr. Spencer's locker, also 
read a letter from Sinall's mother, found in 
Small's bible ? 

A. Yes, sir. 

Q. Do you recollect whether the com- 
mander said anything to the crew, as to his 
object in reading the letters of which you 
have spoken ? 

A, Yes, sir; he said he would read them 
to them, to show the character of the young 
man who had either led them astray, or tried 
to do so. 

Q. The judge advocate has, asked you 
whether you and Cromwell were good 
friends, and you have said you were not ; 
state why you were not. 

A, One day, Mr. Gansevoort ordered the 
carpenter to come to me to go below in the 
hold and break out for a chock, or a piece 
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of wood to make one ; I went belb^^ with 
the carpenter, and went to breaking out the 
hold ; I went to the forepeak and broke out 
there — got considerable wood out, and made 
quite a pile ; as I was getting it out, a stick 
rolled down from the pile and struck Crom- 
well on the foot ; I think with that he raised 
a stick of wood and threw it at me ; it missed 
me ; I dodged ; he picked up another, and 
swore he would throw it through me, if he 
^ung to the main-yard the next minute for 
it ; he was about to throw it, when Dickin- 
son halloed at him from the spar-deck ; he 
then put the stick down ; I explained that it 
was an accident, and he swore he would 
throw it through me, if he hung at the main- 
yard for it the next minute. 

BY THE JUDGE ADVOCATE. 

Q. About what part of the cruise was 
this? 

A, I think it was before we made Cape 
Mesurado. 

BY COMMANDER MACKENZIE. 

Q. Do you know whether it was the ob- 
ject of the commander in reading those let- 
ters, to assist in restoring the crew to theiV 
duty ? 

A, I think he stated that that was his ob- 
ject. 

The testimony of Joseph Sears was here 
closed ; his evidence was read to him, and 
corrected by him. 

Sergeant Garty was then called, and be- 
ing duly sworn by the president of the court, 
testified as follows : — 

EXAMINED BY COMMANDER MACKENZIE. 

Q. What is your name, your age, your 
rank ? Were you on board the Somers on 
her last cruise ? 

A. My name is Michael H. Garty, my 
age 29 next September ; I was on board of 
the Somers in her last cruise as orderly 
sergeant of the marine corps, doing the du- 
ty of master-at-arms. 

Q. How soon after the arrest of Mr. 
Spencer did you see Cromwell and Small ? 
Where were they then, and what was their 
demeanor ! 

A, They were forward of the mainmast, 
rather on the starboard side, on the berth- 
deck ; they were in close conversation ; 
when I went aft they separated ; this was 
between three fourths of an hour and an 
hour. 



Q. Have you ever had any conversation 
with Mr. Spencer with regard to taking the 
Somers ? 

A. Yes, sir ; he had a conversation with 
me ; [ was sitting on the forehatch. Mr. 
Spencer came to me, and asked me, if I 
was to go ashore to do duty, if I would not 
be reduced to the ranks again. I told him, 
not unless I committed a crime. He asked 
me if I was not made sergeant for the pur- 
pose of going aboard to do duty as master- 
at-arms. I told him I was ; and he changed 
his discourse by saying she was a fine ves- 
sel ; I told him she was. He said he could 
take her with six men ; I told him he would 
not do it with three times six. He said he 
would secure the Captain and oflicers first, 
take possession of the arms, and turn up 
the crew, and when they saw his men in 
arms, he made no doubt that they would 
give in immediately. I said, after he had 
taken possession of the arms and turned up 
the crew, we could make a rush on him ; 
there might not be more than six killed, and 
we could throw him and his six men over- 
board ; that he must think us a very poor 
crew, that he could take us with six men. 
" Oh, no," says he, or something to that ef- 
fect, as he went off. 

Q. Did Mr. Spencer ever say anything 
to you about the place where the keys of 
the arm-chest were kept ? 

A. Yes, sir; he said he could take the 
vessel, provided he knew where everything 
lay as well as I did, particularly the key of 
the arm-chest. 

Q. Did Mr. Spencer ever say anything 
to you about soon having a vessel of his 
own ? 

A. Yes, sir ; it was about the 20th of 
November ; I was sitting on the combings 
of the forescuttle ; Mr. Spencer was sitting 
near me. There were a number of the crew 
near ; they were talking about one thing or 
another, and the army was introduced. I 
asked Mr. Spencer if it was not better for 
him to join the army than the navy. He 
said his father told him he would get him a 
lieutenant's commission in the dragoons : 
he thought he would not like it ; that he 
was not going to be long in the navy ; that 
he was going to have a vessel of his own 
shortly. 

Q. Did Mr. Spencer ever ask you any- 
thing about the condition of the small arms ? 

A. Yes, sir ; I think it was on the 19th 
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of November Mr. Gansevoort sent one of 
the boys to call nne out of my hammock ; I 
went up and reported myself to him on the 
quarter-deck ; he ordered me to take out the 
arms and load them ; I believe it was 23 
muskets and 28 pistols that were loaded, 
but not primed — that was done by me and 
one of the gunner's mates. It was a day or 
two after this that Mr. Spencer asked rae 
if all the arms were loaded ; I said all but 
six or seven muskets ; he asked me why 
they were not loaded ; I told him that, if 
they were all loaded and pointed aft, they 
would not fit in the arm-chest ; he asked 
me then the situation of them in the chest ; 
I told him those that were loaded were 
pointing aft, and those that were i\ot, for- 
ward. Two days after that he asked me 
about the arms again ; I told him the same 
as I did before, and he made the remark, 
that they were not primed ; I told him not. 
I recollect of no other conversation with 
Mr. Spencer. 

Q. Did Cromwell ever give you some 
money to keep ? 

A, Yes, sir ; he gave me fifteen dollars, 
along with sundry other articles he drew 
of the purser, a looking-glass, fine-tooth 
comb, and some needles and thread ; there 
was a drawer in this looking-glass, where 
the whole were placed. This was before 
we got to Madeira. 

Q. Did Cromwell ask you for his mon- 
ey ? and if so, when ? what did he say ? 

A. A few days before the arrest of 
Cromwell, he was at the storeroom bulk- 
head ; as I went forward, Cromwell 
said, " Master-at-arms, I want my glass, I 
am going to shave." I am of opinion he 
did not shave since we got the last draft 
of boys and men before we started ; there 
was a barber told off then ; Sears was the 
barber ; Cromwell brushed up his whiskers 
and took the glass into the storeroom ; T 
took no note of him farther. When I 
brought the glass to him, I pulled out the 
drawer and showed him the money; he 
said it was all right; he did not ask me 
to take any further charge of any of his 
things. 

Q. Did you at any time hear Warner say 
what would become of the officers if there 
was to be a general rush aft of the crew. 
If so, state when, where, and all that oc- 
curred ? 

A, It was on the morning of the 27th of 



November, Warner made the remark >wli«i 
lashing his hammock that the officer of the 
deck was armed with a pair of pistols, and 
the officer of the forecastle with one ; I 
said they were, and I thought it no more 
than what was necessary ; he said, what 
could they do if we made a rush on them in 
the raid-watch, I told him if they did thir- 
teen-or fourteen would drop. It ended there. 
On or about the 6lh of November,. I heard' 
Mr. Spencer ask Cromwell how he wouW 
like to sail with him, Cromwell said he 
would like it well; Mr. Spencer said it 
might make an alteration in him to. have 
conrvmand, but that he (Cromwell) might net 
take notice of that. 

CROSS-EXAMINED BY JUDGE ADVOCATE. 

Q. When was it Mr. Speneer talked to 
you about being reduced to the ranks ? 

A. On the passage between Madeira^md 
Teneriffe. 

Q. Was any one by ? 

A. No, sir. 

Q. Do you remember when- you were 
.coining down on the brig America ? 

A, Before we made the Azores there 
was a brig we came down on. 

Q. Do you remember the day of the 
month of this talk about being reduced to 
the ranks ? 

A, I can*t recollect the date ; it was be- 
tween the 5th and 11th of October. 

Q. Did you hear Mr. Spencer talk about 
having the launch full of men, and taking 
the brig America? 

A, No, sir. 

Q. Have you not often heard Mr. Spencer 
talk about boarding, and taking vessels ? 

A. No, sir. 

Q. When Mr. Spencer asked Cromwell 
if he would like to sail with him, did he 
not ask how much a vessel would cost ? 

A. No, sir I not that I heard. 

Q. Did you hear anything said of five 
thousand dollars? 

A. No, sir ; nothing by Mr. Spencer or 
Cromwell. 

Q. Did Cromwell ask how he was to get 
a vessel ? 

A, No, sir. 

Q. Did Mr. Spencer say anything to 
show where he was to get a vessel ? 

A, No, sir, he did not. 

Q. Had not Mr. Spencer told you that 
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when he got home he meant to leave the 
r navy ? 
j A, No, sir. 

Q. Who was by when you told Mr. 
Spencer he had better go to the army ? 

A, I don't recollect of any one but Crom- 
well ; there were a number forward. 

Q. Why were the arms loaded ? 

A. I don't exactly know. I believe a 
vessel was chasing the Somers ; that was 
the reason. 

Q. When were you on the sick list in 
the cruise ? 

A. I was twice on- the list ; the last time 
about two daysr I was in myJiammockwhen 
Mr. Spencer was arrested. I complained 
to the doctor before I went on the list. . 

Q. Where was Mr. Spencer when he 
asked you the second time about the arms ? 

A. Forward, on the larboard side. 

Q. Was any one near ? 

A. I did not take notice. 

Q. What were you doing, at the time ? 

A. I believe I was on my^ way to the 
head. 

Q. What time of the day was this f 

A. About half-past two o'clock, I believe. 

Q. What was Mr. Spencer about when 
you saw him then on the deck ? 

A. He was standing by himself, pretty 
I close to the gallows on the larboard side, 
forward of the forehatch. 

Q. Did he hail you as you went by ? 

A. Yes, sir, he hailed me by asking the 
question. 

Q. Try and give his words. 

A. " Master-at-arms," say*^ he, " are all 
the arms loaded ;" as near as I can recol- 
lect. 

Q. Did he speak m his usual tone ? 

A. Yes, sir. 

Q. What sort of weather was it ? 

A, The weather was good, I think it was 
a fine day. 

Q. Who was the forward officer on duty 
at the time ? 

A. I don't recollect ; he was not to the 
best of my opinion ; there was no officer 
on that side any way. 

Q. Was there not great stir and excite- 
ment in the ship when the cruiser chased 

you? 

A, Not that I observed ; that night the 
hold was broke out in search of wads. 
Q. Did not the boys help to make wads ? 
A. Yes, sir; there were some made, 
16 



some junks spliced together in the form of a 
ring. 

Q. Had the arms and equipments been 
in order at the time, or were you not in 
want of wads 1 

A, Our wads were short, the small arms 
were not loaded.. 

Q. Was not this the time Mr. Spencer 
was talking how easily the ship could be 
taken ? 

A, No, sir; not talking to me at this 
time. 

Q. Did you ever mention to any one Mr. 
Spencer's conversation till you heard Wales' 
statement as to Mr. Spencer's plan ? 

A. No, sir ; because I had no suspicion 
of him. 

Q. Whom did you first tell of it? 

A, The night Mr. Spencer wa& arrested 
I told Mr. Gansevoort of it. 

Q, When did Wales tell you^ his state- 
ment? 

A. Wales never told me anything about 
his statement. 1 heard him read it on 
the quarter deck. I am not sure whether 
Wales read it or not. 

Q. Whom did you first hear of the mutiny 
from? 

-4. I can't exactly say who ; I heard it 
on the berth-deck from the boys ; I was in 
my hammock ; it was on the evenitig of the 
29th of November. 

Q. What did you hear then ? 

A. I heard the boys say Mr. Spencer 
was going to take the brig and turn her into 
a pirate. 

Q.. Was it said how he intended to do it ? 

A. I did not hear that -evening ; the next 
day I heard that they were to kick up a 
sham fight on the forecastle : Mr. Spencer 
was to take them aft, call the officer of 
the deck and throw him overboard, and then 
go into the cabin and kill the captain ; and 
from that to the wardroom^ and kill the 
wardroom officers ; then slew the two after- 
guns round, and turn up the crew. He was 
to select from the crew such persons as he 
wanted, and make the rest walk the plaiik. 

Q. Was anything told you about the arms 
then? 

A, No, sir ; this I heard among the 
crew. 

Q. Anything said about throwing the 
launch overboard or spars ? 

A. No, sir ; I heard nothing. 

Q. Was this general talk? 



Digitize by VjOOQIC 



122 



PROCEEDINGS OF THE 



' Q. I heard some of the boys saying it. 

Q. What time of the day was it, that you 
heard this ? 

A, In the forepart of the day, after Mr. 
Spencer's arrest, I heard how he was to 
take her ; the evening before I heard he 
was to take her and turn her into a pi- 
rate. 

Q. Was it said on the first evening who 
were with him, or how many ? 

A, No, sir. 

Q. Was anything of this said next day ? 

A. No, sir. 

Q. Did you remain in your hammock 
the evening of Mr. Spencer's arrest ? 

A, Yes, sir ; I was in and out of it all 
that night. 

Q. Who was by when you first told Mr. 
Gansevoort of your conversation with Mr. 
Spencer ? 

A. I went into the steerage and told him 
all the conversations I heard; I did not 
think a gentleman would have anything to 
do with taking the vessel ; Mr. Gansevoort 
sent out for me to give me back the key of 
the chest the irons were kept in ; I had giv- 
en it to Selsor to get out the irons, and I had 
this conversation then. I believe Mr. Heis- 
kill and the doctor were there ; I don't know 
that they heard what I said. 

Q. Was young Mr. Perry by, or Mr. 
Delonde, or Mr. T illotson ? 

A. Not that I saw, or can recollect. 

Q. Did not young Mr. Perry tell you 
what Mr. Spencer was to be ironed for ? 

A, No, sir ; he did not. 

Q. Did not Mr. Gansevoort tell you what 
Mr. Spencer was* to be ironed for ? 

A. No, sir. 

Q. Did you tell any one before you went 
in to Mr. Gansevoort of your conversation 
with Mr. Spencer ? 

A, No, sir; I did not. 

Q. Had you heard before you went in to 
Mr. Gansevoort what Mr. Spencer was ar- 
rested for ? 

A, Yes, sir. 

Q. How long? 

A, A few minutes. 

Q. Can't you recollect who you heard it 
from ? 

A: No, sir ; I can not. 

Q. Was Mr. Spencer then ironed ? 

A, Yes, sir. 

Q. How long had he been ironed ? 

A, About twenty minutes, or half an hour, 



I believe ; during the time he was ironed, 
the chest was removed. 

Q. Who moved the chest ? 

A, I recollect seeing Cromwell have a 
hand in it — ^principally the petty officers — 
may be the stoutest of the boys. 

Q. Were they all talking about Mr. Spen- 
cer's arrest ? 

A, No, sir; they were not. 

Q. When did you first stand guard over 
Mr. Spencer? 

A. I believe on the night of the 27th. 

Q. When did you first hear of the papers 
found in Mr. Spencer's locker ? 

A. I can't recollect; I think before the 
execution ; I can't say what day ? 

Q. Did you help to keep the bags on the 
prisoners the first night they were put on ? 

A, They were put in bags one night du- 
ring my watch ; I did not assist ; I saw it 
done. 

Q. Who put them on the first night ? 

A. I don't recollect. 

Q. Were the bags put over head and all 
the first time they were put on ? 

-4.. I don't recollect seeing the bags over 
the heads of any but M*Kee. 

Q. When was the bag put over the bead 
of M*Kee — ^before your arrival at St. Thom- 
as, or not ? 

-4. I think it was after. 

Q. Was it not put over the first night he 
wore one ? 

A, One night, on examining the prison- 
ers on my watch, I found M*Kee coiled up 
in his bag, the drawing-string loose ; I think 
he pulled it up himself. 

Q. Did you not hear M*Kinley complain 
of his head being enclosed in the bag the 
first night it was on ? and did he not ask 
word to be taken to the officer of the deck 
to be relieved ? 

A, No, sir. 

Q. Were not Anderson and Rogers the 
persons who put on M'Kinley's bag the first 
night ? 

A, I don't know. 

Q. Were you not standing by when the 
bag was put on M^Kinley the first night ? 

A, I don't recollect. 

Q. Do you say the bag string was not 
drawn so as to prevent M'Kee putting out 
his head ? 

A. I do, sir. 

A, How long was it after you left New 
York that Cromwell gave you the money ? 
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A, I donH recollect the date ; it was a 
few days after we left ; he said he would 
sead it home to his wife^ if there was a 
homeward-bound vessel at Madeira. 

Q. What time of the day was it that 
Cromwell asked for his glass ? 

A. I believe it was in the afternoon, im- 
mediately after dinner. 

Q. Was Cronwell's storeroom door open 
then? 

A. Yes, sir. 

Q. Was Cromwell by at the storeroom at 
the time, or just before ? 

A. When I went forward, he was sitting 
outside the storeroom door, on the berth- 
deck. 

Q. Was it as you were passing that 
Cromwell hailed you ? 

A. I could not pass him without going 
into the storeroom. 

Q. Where were you going, if he had not 
stopped you ? 

A, I was going forward to have the berth- 
deck swept ? 

Q. Where had you kept his glass ? 

A. In my chest. 

Q. Did he not know it w&s in your 
chest ? 

A. He did. 

Q. He never asked you for the money, 
did he ? 

A. No, sir ; he said he wanted his glass ; 
I showed him the money. 

Q. On what part of the berth-deck was 
your chest ? 

A. Aft, on the starboard side. 

Q. Did Cromwell remain sitting after you 
went back for the glass ? 

A. He was still sitting when I brought 
him the glass. 

Q. Did you ask him when he was going 
to shave ? 

-4.. No, sir. 

Q. Did he tell you ? 

A, He did not. 

Q. Was not you the first to speak about 
the money ? 

A, I don't recollect ; I showed him the 
money ; there were a ten and a five dollar 
bill ; he looked at it. 

Q. What did he say when you showed 
him the money ? 

A. I don't recollect what he said. 

Q. Who was by ? 

A. I can't think ; I was in a hurry to get 
the place cleared up. 



Q. Was he still sitting when you showed 
him the money ? 

A, Yes, sir. 

Q. Did he tell you there was no use in 
counting the money — he was sure it was 
all right ? 

A. He could not be mistaken, there were 
only two bills ; he did not tell me it was all 
right. 

Q. Was it not you who spread out the 
bUls? 

A. No, sir; it was he. 

Q. Did he put the glass in the store- 
room? 

A, He went into the storeroom with it. 

Q. After his arrest, do you know where 
that glass was found ? 

A. In the storeroom. 

Q. Who kept the key of the storeroom at 
night ? 

A. I retyr&ed it every evening at quar- 
ters to the 1st lieutenant ; he hung it up in 
the wardroom ; excepting when I was sick. 

Q. Can you give any reason why, in 
case of a mutiny, it would have been more 
to Cromwell's advantage to have had that 
glass and numey in the storeroom, than in 
your chest ? 

A, Because in my opinion he intended 
to dispose of me otherwise. 

Q. Do you think he intended to dispose 
of you and chest together ? 

A, Not exactly the chest, that might re- 
main ; but I would go. 

Q. Was yours a heavy chest ? 

A. I had a pretty good kit; the chest 
was full. 

Q. Did he smile when he brushed up his 
beard and whiskers ? 

A. I did not see him brush his beard, it 
was his whiskers. 

Q. Was not the hair on his face all of a 
length ? 

A. I can't exactly say ; he wore a large 
pair of whiskers ; he shaved round his 
mouth. 

Q. Did you not say he had been un- 
shaved since you left the United States ? 

A, I said he had not shaved himself, the 
barber shaved him. 

The examination of Sergeant Garty was 
here suspended ; his evidence was read to 
him, and corrected by him. 

The Court then adjourned until to-mor- 
row (Thursday), March 2, at 10 o'clock, 
A. M. 
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Navy Yard, 
Brooklyn, March 2, 1843 
The Court met this day in pursuance of 
adjournment. Present — 

Captain Downes, Captain McKeever, 
" Read, " Page, 

" Bolton^ " Gwinn, 

" Turner, " Wyman,. 

" Sloat, Com'dr Ogden, 

" Storer, " Shubrick, 

Members ; 
W. H. Norris, Esq., of Baltimore, Judge 
Advocate, and Commander Alexander Sli- 
dell Mackenzie, accused. 

The journal of the preceding day was 
read and approved. 

Sergeant Garty recalled. 

EXAMINED BY THE JUDGE ADVOCATE. 

Q, Was not Sears the ship's barber, and 
had not Cromwell and he quarrelled shortly 
before his asking you for his glass ? 

A. He was ship's barber ; they had not 
quarrelled to my knowledge. 

Q. Between the 5th and 11th of Octo- 
ber was it, that Mr. Spencer told you he did 
not expect long to be in the navy ? • 

A, No, sir ; it was about the 20lh of No- 
vember. 

Q. Was it not when you were talking 
about the army ? 

A. Yes, sir. 

Q. Had the small arms not been fre- 
quently used, in firing for exercise, on the 
cruise before the arrest ? 

A, YeSy sir; twice with the muskets, 
the pistols once. 

Q. Had they ever been i^aced in the 
arm-chest loaded before the 19lh of No- 
vember ? 

A, No, sir. 

Q. Have you not said that Mr. Spencer's 
first talk about taking the brig, and referring 
to the arm-chest and keys, was between the 
5th and Uth of October? 

A, Yes, sir ; he said then, provided he 
knew where everything lay ; that was be- 
tween the 5th and 11th of October. 

Q. Where were the cartridges for the 
small arms kept ? . 

A, The cartridges were kept in the arm- 
chest, in cartridge-boxes. 

Q. Were the weapons flinted ? 

A, Yes, sir. 



Q. Where wei:e the axes anicilllfltses 

kept ? 

A, The cvilasdes itt the starboard svm- 
chest — the axes in the racks. 

Q. How long would it take Ae unjMfac- 
tised seamen and boys to load arms ? 

A, 1 guess they coukL load a piece and 
fire it in a minute. 

Q. With the arms unloaded^ amd the 
equipments placed as they were between 
the 5th and 1 1th of October, how long would 
it take you in^ the night to get out a piece 
and charge and discharge it ? 

A. \i \ had the key, I could unlock the 
chest, take out a musket, load it, and fire it 
in a minute and a half. 

Q. When Mr. Spencer was^ talking to 
you about taking the brig, did he speak 
about the battle-axes? 

A. No, sir. 

Q.- Were there not abundance of hand- 
spikes, battle-axes, and belaying-pins, not 
locked up, for evil-disposed persons to use, 
if inclined to murder ? 

A. Yes, sir ; the battle-axes were in the 
racks, the hand-spikes in the hold ; I no- 
ticed none t)n deck ; the belaying pins were 
on deck. 

Q. Did yon tell Mr. Spencer why you 
pointed the loaded guns aft? 

A. No, sir — only what I have stated. 

Q. Did you not put them so, so aa to 
avoid accidents ? 

A. 1 was ordered to point them so, and I 
obeyed. 

Q. What countryman are you? When 
and where did you enlist ? 

A. I am an Irishman by birth — enlisted 
in the marine corps, in Brooklyn, 4th of 
April last. 

BY COMMANDER MACKENZIE. 

Q. When you came on board the Somers, 
to perform the duty of master-at-arms, did the 
commander give you orders to perform your 
duty with the least possible collision with 
the crew, and with the fewest possible re- 
ports \ 

A. Yes, sir. 

Q. When reports were made by you, for 
disorderly conduct, did the commander give 
delinquents every opportunity of proving their 
innocence, and endeavor, if possible, to avoid 
infiicting punishments ? 

A, He did. 
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*f Mav it PiiEiSE THE COURT : Testimony 
Imiing been elicited as to certain private 
letters of Midshipman Spencer, which were 
read to the crew of the Somers with a view, 
as it has appeared in evidence, of disabi^sing 
their minds cohceming the individuals who 
had been instrumental in seducing them from 
their fklelity, and as one of the means within 
my power of restoring them to subordina- 
tion, I respectfully submit to the court the 
following official letter, explanatory of the 
circumstances under which these letters 
came into my possession. 

" The answer to that letter I abstain from 
offeriag to the court, as it conflicts -with a 
decision of the court already made. 

" Very respectfully -submitted, by your 
most obedient, 

" Alex. Slidell MACKENziti, 

" Comd^r U, S. Navy:' 

" U. S. Brig Somers, ) 
'' 3d December, 1842, J 
" Gentlemen : You will proceed to make 
a careful examination of .the effects of the 
late Acting-Midshipman Philip Spencer, and 
take a correct inveivtory of them. In doing 
so, you will strictly search all his journals 
and. papers of every nature that may be foimd 
amo«g his effects, for the purpose of detect- 
ing, if j>ossible, at how early a date he had 
formed the design of creating a mutiny on 
board this vessel, capturing her, and con- 
verting her into a pirate. In searching liis 
papers, when you come to any from his im- 
mediate family, you will carefully av^id 
perusing any mere domestic details, and 
glance onward to observe if there be any 
allusion to the previous crimes of the de- 
ceased, or cautions against his vicious pro- 
pensities. All other letters than those from 
his immediate family you will carefully scru- 
tinize, and report the result to me in wri- 
ting. 

" I am respectfully, gentlemen, your most 
obedient, 

" Alex. Slidell Mackenzie, 

" Comd'r U. S. Navy:' 
I " Purser H. W. Heiskill, Midshipman Egbert 
I Thompson, Acting-Midshipman Adrien 
1 Delonde, U. S. Navy. 

John S. Wetmore was then called, and 
being duly sworn by the president of the 
court, testified as follows i—^ 



examined by commander MACKENZIE. 

Q. What is your name, your age, your 
rank ? Were you on board the Somers in 
her last cruise ? 

A. My name is John S. Wetmore, my 
age 19 years ; I was on board of the Somers 
in her last cruise as landsman. 

Q. Subsequent to the arrest of Mr. Spen- 
cer, did you hear M*Kee say anything about 
Mr. Spencer's taking the brig ? 

A. Yes, sir; I heard him say he rather, 
or he wished Mr. Spencer had succeeded 
in taking the brig — that he rather lead such 
a life than live ashore ; I told him he was 
foolish in talking that way ; that is all for 
that time. 

CROSS-EXAMINED BY THE JUDGE ADVOCATE. 

Q. Did -you hear any talk of releasing 
the prisoners \Vhile they were in confine- 
ment? 

A. No, sir,l did not. 

Q. Did you ever hear any talk by Mr. 
Spencer about getting a vessel ? 

A. I heard him say to Cromwell he would 
have command of. a vessel before long. 

Q. Where did this talk take place ? 

A. On the statboard aide, in the starboard 
watch. 

Q. Were any of the boys or crew by ? 

A, No, sir. 

Q. Did Mr. Spencer talk about how much 
a vessel would cost ? 

A. No, sir. 

Q. Why, then, did you swear before the 
court of inqiiiry, that you judged from his 
conversation that he was some wealthy 
iftan ? 

:A , I thought he was going to buy a vessel, 
and had means to do it with. 

Q. Rave you not heard Mr. Spencer talk 
about leaving the navy ? 

A. No, sir, I never did. 

Q. When vks it this talk took place be-, 
tween Mr. Speivcer and Cromwell ? 

A . On our passage out, before we arrived 
at Madeira. 

Q. Did you heat them ask the same 
thing of Cromwell, as u how he would like 
to sail with him, a few days before his 
arrest ? 

A. No, sir. 

Q. Did you understand Cromwell as giv- 
ing a decided answer that he would sail 
with him ? 
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A, He said he would like it very well. 

Q. What would the men talk about when 
in groups, after the arrest ? 

A. About the confinement of Mr. Spen- 
cer, w^ondering what it was for. 

Q. When and where was your conversa- 
tion with M*Kee — was anybody by ? 

A. On the forecastle, after Mr. Spencer, 
Cromwell, and Small, were confined; I 
don't remember the day ; nobody was by. 

Q. , When did you first tell about either 
of the conversations you have spoken of ? 

A, I told it to one of the men the other 
night (last week) ; it was the first time T 
ever thought anything about it — I mean as 
to the conversation with M*Kee. 

Q. Had you not heard a great deal to 
make you think of these prisoners 1 

A. No, sir. 

Q. When did you first tell of the con- 
versation between Mr. Spencer and Crom- 
well? 

A. To Mr. Perry, the master, after we 
got here, and in the wardroom. 

Q. Had you not then heard that other 
boys said that they heard the same sort of 
talk? 

A. I don't recollect of hearing it. 

Q. Had not a good many boys been in 
the wardroom to be questioned before you 
had ? 

A. Yes, sir. 

Q. Do you say you had not told of the 
conversation before ? was it this calling of 
boys into the ward-room that set you to 
thmking and remembering. 

A. I always had recollected that. 

Q. How is it, then, that you did not men- 
tion it before ? 

A. No one ever said anything to joe 
about it, and I had no occasion to mention it. 

The testimony of John S. Wetmore here 
closed ; his evidence was read to him and 
corrected by him. 

William V. Conger was thea called, and 
being duly 9 worn by the president of the 
court, testified as follows :— 

EXAMINED BY COMHAIV'DEIZ MACKENZIE. 

Q. What is your name, your age, your 
rank ? were you op board the Somers in 
her last cruise ? 

A, My name William Y. Conger, my 
age eighteen years ; I was on board of the 
Somers in her last cruise as second-class 
boy. 



Q. Did you ever have any converaation 
with Mr. Spencer about change in the com- 
mander of the Somera ? 

A. Yes, sir. 

Q. Did you ever have any conversation 
with Mr. Spencer about boys obtaining a 
leave of absence ? if so, state the whole of 
that conversation. 

A. It was the night we were kedged off 
the coast of Africa ; it was my first look- 
out at eight o'clock ; as I was on my sta- 
tion. Green, Van Veltzor, and several others, 
came and went fishing near where I was 
standing ; Mr. Spencer came shortly after- 
ward and commenced a conversation with 
them ; he asked them several questions about 
their fishing ; they talked about it until nine 
o'clock ; the master-at-arms came up and 
commenced talking with Mr. Spencer ; they 
talked a spell, and I asked the master-at- 
arms whether he had ever been at Sackelt's 
Harbor, as I had talked to him before about 
the place ; he said he had : Mr. Spencer 
turned right round ; he asked me if I was 
acquainted in that place and Oswego, I told 
*'I was;" he then asked me if I knew 
young M*Carty of Oswego, I told him I 
knew him by sight, I was not acquainted ; 
he then said M*Carty was a schoolfellow of 
his at Schenectady, at college ; I was tel- 
ling him I had not seen my parents for a 
great while, and asked if there was any 
likelihood of my getting any liberty, and if 
boys get liberty after going a short cruise ; 
he said they sometimes did, and that if he 
had command of the vessel, as he soon 
would have, I might have liberty. 

Q. On the afternoon of Mr. Spencer's 
arrest, did you notice anything peculiar in 
his manner ? did you ever hear an3rthing 
that he said ? 

A. He was standing on the fore jacob's- 
ladder, starboard side, pointing seaward, as 
I was going forward ; I heard him mutter 
something ; my hammock was on the bitts, 
I had to go after it ; as I came back again, 
and as I passed him, I heard him say, " The 
die will soon be cast :" I understood that 
much. 

CROSS-EXAMINED BY JUDGE ADVOCATE. 

Q. Who was by when this fishing was 
going on but those you have named? try 
and recollect. 

A. The boy Yalentine was one, I do not 
remember any others. 
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Q. Was Mr. Spencer sober ? 

A. He appeared to be. 

Q. Did he seem to wish to be kind to 
you about this leave to go home ? 

A. I did not take notice ; he did not ap- 
pear to be as kind to me as he was to the 
other boys. 

Q. Have y«u not mixed together two of 
Mr. Spencer's sentences? did he not say 
to you, " If I was commander, I would 
give you leave — I will be a commander 
shortly" ? 

A. No, sir, he did not say them words. 

Q. Were you surprised at what he 
said ? 

A. I did not take much notice at the 
X\m0. 

Q, Did you not know Mr. Spencer was 
a midshipman ? 

A. Yes, <ir, I did. 

Q. Did you not know a midshipman 
could not regularly get command shortly ? 

A. I did not know ; I had only been in 
the service a few months ; I know nothing 
about it. 

Q. Was the conversation in the usual 
tone? 

A, Yes, sir. 

Q. Could the others hear it who were by ? 

A. I think they could. 

Q. Did they make any remark about it ? 

A. No, sir. 

Q. The master-at-arms was still by, was 
he not t 

A, The master-at-arms was lying three 
or four feet from us ; I don't think he heard 
it, he was asleep. 

Q. Had you not immediately before been 
talking to the master-at-arms about Sack- 
ctt's Harbor? 

A. I had, before Mr. Spencer commenced 
this conversation with me. 

Q. Was it not your remark about Sack- 
ett's Harbor, to the master-at-arms, that at- 
tracted Mr. Spencer to talk with you ? 

A, Yes, sir. 

Q. Have you not given the conversation 
that V)ok place between you and Mr. Spen- 
cer? 

A. Yes, air, just as it took place. 

Q. "What put the master-at-arms so quick- 
ly to sleep ? 

A. I don't know, 1 suppose he was tired. 

Q. Was the master-at-arms lying on the 
bare deck? 

A. On the hencoop. 



Q. Did you expect to get your leave of 
absence ? 

A. I did not know what to think about it. 

Q. Why did you not know what to think ? 

A. I did not think he could give it to me 
without the captain's permission ? I thought 
no more about it until I heard what he was , 
arrested for. 

Q. Whom did you first tell of this con- 
versation, and when ? 

A, I never said anything about it until af- 
ter we got into port ; I told Mr. Gansevoort 
a part of it then. 

Q. You say you thought it of it after Mr. 
Spencer's arrest ; why did you not tell or 
mention it then to somebody ? 

A, I did not think it worth mentioning, 
until Mr. Gansevoort asked me if I kpew 
anything about Mr. Spencer, Cromwell, and 
Small, after we got into port. 

Q. Was it that question of Mr. Ganse- 
voort that made you think it worth men- 
tioning ? 

A. Yes, sir, I told him I had had a con- 
versation, and he requested me to state it. 

Q. Had you not heard before a great deal 
of talk about Mr. Spencer's plan and wish 
to get command of the Somers ? 

A. After the crew heard why he was ar- 
rested, I heard a good deal of talk about his 
plan. 

Q. What sort of gestures were those Mr. 
Spencer was making to the seaward on the 
26th of November ? 

^. He had both hands pointing in this 
way out to sea (showing the court). 

Q. Was anybody by him ? 

A, Nobody any closer than I was ; I 
pushed by him at the foot of the gun. 

Q. How long was this before his arrest ? 

A, A quarter of an hour ; I was going 
to my station with my hammock ; it might 
have been more than ten minutes. 

Q. When you first went by, was he. 
pointing this way to sea ? 

A. Before I went by — as I was coming 
forward. 

Q. Was he pointing that way as you 
came back ? 

A, I did not take notice, I don't remem- 
ber seeing him. 

Q. Did you not think his actions very 
singular ? 

A. I did at the time, and remarked it to 
another boy standing by. 

Q. Who was that boy ? 
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* A. I don't recoBect ; there were a dozen 
boys standing round. 

Q. Did you whisper to the boy ? 

A. No, sir, I spoke out the same as now ; 

the boy and myself were in the middle of 

the starboard gangway ; Mr. Spencer could 

' not have heard me ; I should not have 

spoken so he oonid hear me. 

Q. Did the boy look at Mr. Spencer 
when yt)u spoke ? 

A. lie said he had been looking at him. 

Q. What did the other boys say ? 

A. I did not hear them say anything. 

Q. Can't you tell me who any of these 
boys were? 

A. J can't remember, the whole crew 
were passing backward and forward. 

Q. Was the boy you talked to still by 
when you came back ? 

A. This was as I was going aft to my 
quarters with my hammoclc ; I did not see 
the "boy again till after Mr. Spencer's arrest ; 
be (Mr. Spencer) was not malung motions 
then. 

Q. W^hat was it you said to the boy ? 

A, I asked him what was the matter 
with Mr. Spencer. 

Q. What did the boy say ? 

A, He said he did not knowjljut he sup- 
posed he was angry because he was called 
down out of the foretop when Green was 
pricking India ink into his arm. 

Q. When had Mr. Spencer been called 
from the foretop ? 

A. Not Mr. Spencer ; Green had been 
called down to sling his hammock ; they 
both came down, it was that afternoon. 

Q. How long before you saw him motion- 
ing? 

A, Ten or fifteen minutes before quarters. 

Q. How had Mr. Spencer his arms when 
he said the die will soon be cast ? 

A, Had his arms folded, leaning his 
breast against the jacob's-ladder. 

Q. When did you first mention this ex- 
clamation ? 

A. I won't say for certain whether I men- 
tioned it to Mr. Gansevoort or not, if I did, 
it was not until we got into port; I think I 
did not ; if I did not, I mentioned it first to 
the court of inquiry. 

Q. Had you forgotten it before that ? 

A. No, sir ; had anybody spoken to me 
of the conversation I should have remem- 
bered it. 

Q. When, in less than half an hour, you 



saw Mr. Spencer arrested, did it not occur 
to you to speak of this exclamation ? 

A, No, sir. 

Q. Have you never been to the theatre 
or circus ? 

A. Yes, sir. 

BV CAPTAI.V OODSN. 

Q. When you heard Mr. Spencer say^ 
*'' The die will soon be cast," was his man- 
ner calm or agitated ? 

A. He appeared to be agitated. 

The examination of W. V. Conger was 
here closed ; his evidence was read to him, 
and corrected by him. 

Midshipman Rogers was then called, and 
being duly sworn by the president of the 
court, testified as follows : — 

EXAMINED BY COMMANBER MACKENZIE. 

Q. What is your name and r«nk ? were 
you on board of the Somers in her last 
cruise ? 

A. My name Henry Hogers, my rank 
a midshipman^ on board the Somers in her 
last cruise. 

Q. Did Mr. Spencer ever tell your for- 
tune, if so state all that occurred ? 

A, Yes, sir; he examined the palm of 
my hand, told me I should die a violent and 
sudden death, that my life would be a short 
one ; nothing more that I recollect. 

Q. Did he say anything about your dying 
a gambler ? 

A. I forgot to mention that, it was that 1 
should die a gambler. 

Q. Did he subsequently ask you to bet 
with him ? 

A. Yes, sir, lie bet the vessel would ar- 
rive at St. Thomas in eight days. 

Q. Did you then express any opinion as 
to the time of the Somers' arrival at St. 
Thomas ? 

A. Yes, sir; I bet she would not arrive 
in eight days ; I also said that in such ca- 
ses, 1 bet against time, and the probability 
of having light breezes, on our approach to 
land. 

Q. Did Mr. Spencer ever ask you, what 
was the character or rate of the chronome- 
ter ? If so, state his manner, and all that 
occurred. 

A . He came into the steerage, where I 
was sitting, and asked me if our chronome- 
ter was a good one ; I replied, I did not 
know, but supposed it was a very good one ; 
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he then asked me, if "I knew the rate of it ; 
I replied that I did not; he dropped the 
conrersation — this was the day of, or the 
^y previous to, his arrest. 

Q. On what night, immediately succeed- 
ing the arrest of Mr. Spencer, were you to 
haFe had the mid-watch ? 

A, I would have had it on the 28th Nov. ; 
he was arrested on the 26th. 

Q. What was the character of Mr. Spen- 
cer's mind ? 

A. Mature, in my opinion ; he was intel- 
ligent and better-informed than most young 
men who had entered the service as lately 
as he had. * 

Q. How often, and on what occasion, 
had you known the commander to reprove 
Mr. Spencer, for neglect of duty ? 

A. Mr. Spencer was in my watch the 
whole cruise ; I don't recollect more than 
one occasion — ^that was because the look- 
outs were asleep on the forecastle ; he also 
reproved me at the same time — ^this was 
between Monrovia and St. Thomas. 



Q. Did the commander reproye Mr. Spen* 
cer ui^er than other yovig officers — what 
is your recollection with regard to this mat- 
ter? 

A, Not so often as Mr. Delonde and Mr. 
Perry, as well as I can recollect. 

Q. Was Mr. Spencer attentiye to hi§ 
duty? . ^ 

A, No, sir; very much to the contranr. 

Q. Did Mr. Spencer speak respedt^El^, 
or otherwise, to the commander ? 

A. In the habit of speaking very disre- 
spectfully of him, when out of his presence 
in the steerage ; his manner was obsequious 
when speaking to him. 

Q. Did you assist in examining Mr. 
Spencer's locker, for the plan of his mutiny ? 

A. Yes, sir; by the order of the com-' 
mander. 

Q. Are these the papers found in Mr. 
Spencer's locker, in the razor case ? De- 
cipher them, and transcribe them in Eng- 
Hsh? 

A, Yes, sir ; these are the ones.* 



•APPENDIX. 



The following is an exact copy of the 
original papers found in Mr. Spencer's 
razor case : — 

E. Avdgsvg. 

J. J^atvXv, 

U'ciUg, 

JoVTtpvX. 

Vdlgov. X 
3fx^i. X 

rgssv. 
JTsdvtv. 
U(X¥ UthroQ. 
^vXXivavt- 
rod<pQBri. 
raXXta, X 
'ot/o^^. X 

Tb ^B x67fi voXsyg vpJUf^ 
^Xev. 
StqtfuX. 

Uw Bgvrt, 

17 



The following is an exact tnmslation into 
English of the Greek paper : — 

Certain. 

P. Spencer. 

E. Andrews. 

D. M*Kinley. 

Wales. 

Doubtful 
Wilson. X 
M*Kee. X 
Warner. 
Green. 
Gedney. 
Van Velsor. 
Sullivan. 
Godfrey. 
Gallia. X 
Howard. X 

To he kept, willing or umvSHf^* 

Sibley. 

Stremel. 

Skott. 

VanBnmt. 

Smtk. 
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Q. From your (Nervation of the crew, 
what portion of them were disaffected, sub- 
sequent to the arrest of Mr. Spencer, Crom- 
weU, and Small ? 

A. I think about two thirds or three 
fourths of the crew, including all the elder 
jportion, but the petty officers. 

Q. According to your observation of the 
crew of the Somers, subsequent to the dis- 
■coirery of the mutiny, and the arrest of Mr. 
Spencer, Cromwell, and Small, what effect 
did such discovery and arrest produce on 
the disaffected persons ? 

A, I believe it excited the fears of those 
who were implicated with Mr. Spencer, as 



to a discovery, and made them more des- 
perate. 

Q. Subsequent to the arrest, and previous 
to the interment, was there a severe sqoaU 
in your watch ? 

A, Yes, sir. 

Q. Was not the vessel thrown into some 
confusion ? Did not the commander say to 
you that the weather miist be looked out 
for, and the safety of the vessel provided 
for, whatever might be going on ? 

A, Yes, sir, I think those were his words ; 
there was confusion in consequence of the 
squall rising and approaching the vessel, 
before we commenced taking in sail. 



godfiay. 
StXffoq. 

XOQVfiV. 

&t JoxT^q, 

UaXxafi, 

S^ogB dowpvX, fiOQHid X vilX ngo/ia/iXv /Je 
wdv%$d TO roiv, fitq>ogs -d-B ngoytxT ig xaggud 
tyro exsxvTtov. 

i^« gsfjuxivdeg o(p &e JovXq>vXy vdX ngopXa- 
fiXv Foof vsy ^8 S-i^vy ig dors; iip vot, S-bv 
livqj Pb qtogxBd. 

up aw vot fiagxBd dow viq to Foiv cuptBg 
*T tg dovB, VB vtXX niM ovr S-b /?€ot ayd dtg- 
nogB 09 &B gsgj. 



Whitmore. 

Gagely. 

Blackwell. 

Rodman. 

Clarke. 

Kneules. 

Keiley. 

Selsor. 

Comey. 

Dickenson. 

The Doctor. 

Garrebrants. 

Waltham. 

Those doubtful marked X will probably 
be induced to join before the project is car- 
ried into execution. 

The remainder of the doubtful will prob- 
ably join when the thing is done, if not they 
must be forced. 

If any one, not marked down, wish to 
join after it is done, we will pick out the 
best, and dispose of Uie rest. 



SECOND PAPBR. 



Si^f^ ^^/\yj^v-2- 



UbbX 


m'x^b. 


Jg/i/f^gr 


a/x^^Xv. 




C SnBViptg, 


Xafiir. 


l^fiaXX. 




( UiXXgop. 


UagdgovfA 


Sjt&^Bg, 




2Mmft9g. 


ZiBiqayt 


JSfuiXL 




UaXgov. 



Wheel, 
Arm-chest, 



Ward-room, 



Steerage. 



in, I 

1 



M'Kee. 

M*Kinley. 

Spencer. 

I^all. 

Wilson. 

Spencer* 

Spencer. 

Small. 

Wilson. 
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Q. What "was the condition of the officers 
of the Somers, as to exhaustion, on the 
evening of the execution ? 

^. In a very low state ; I, for one, felt 
I could not stand it more than a day or two, 
at farthest ; and I am Constitutionally one 
of the strongest of the junior officers. 

Q. Are you not uncommonly strong and 
hardy, compared with persons generally in 
and out of the navy ? 

A, Yes, sir ; I think I am. 

Q. Had not the execution taken place, in 
what condition would the officers and petty 
officers have heen, to resist an attack oif the 
crew, while shortening sail to that squall ? 

A. We would have been in no condition, 
in my opinion, to resist such an attack. 

Q. Do you believe that the Somers could 
have reached St. Thomas, had not the execu- 
tion taken place, in the hands of the officers ? 

A, No, sir. 

Q. Has that opinion been strengthened, 
or diminished, since the period of the exe- 
cution ? 

A. Strengthened greatly. 

Q. Had the Somers bore up for some 
near island — Martinique, for instance — ^to 
seek protection instead of continuing to fol- 
low her given course, what effect, in your 
opinion, would such change of course have 
produced in the confidence of the officers? 

A, I don't know what effect it would 
I have had on the confidence of the officers ; 
K I, for one, would have disapproved of such 
a coarse. 

Q. Would the officers have felt more or 
less confident in their ability, to retain com- 
mand of the vessel ? 

A. I don't know that it would have made 
any change, except that it would have been 
a tacit confession of their own weakness, 
and of the strength of the conspirators. 

Q. What effect, in your opinion, would 
such a change of course hare had on the 
spirit and hardihood of the disaffected ? 

A, I think it would have elated them 
very highly, and I think the moment land 
was made^ with these prisoners on board, it 
would have been a signal to take the ves- 
sel. 

Q. Had a squall occurred, or a gale, on 
an unusually dark night, in the interim, is it 
your belief that the mutineers would have 
waited for land to be made, ia order to rise 
upon the officers ? 

A. No, sir. 



CROSS-EXAMINED BY THE JUDGE ADVOCATB. 

Q. Why would you have disapproved of 
going to Martinique ? 

A. Because I should have thought it a 
disgrace to the flag, to attempt to seek pro- 
tection from any foreign power and to give 
up the prisoners, and because it would, in 
my opinion, have been dangerous also. 

Q. Would you think it a disgrace for an 
officer to leave prisoners in a foreign jail, 
rather than assume the highest judicial 
powers against law. 

A. I am no lawyer, and before I would 
seek protection, in a vessel bearing our guns 
and flag, from any foreign power, I would 
take those measures, and hang the three 
men under such circumstances. 

The testimony of Midshipman Henry 
Rogers was here suspended ; his evidence 
was read to him and corrected by him. 

The Court then adjourned until to-mor- 
row (Friday), March 3, at 10 o'clock, A. M. 



U. S. Navy Yard, > 
Brooklyn, March 3, 1843. J 
The Court met this day in pursuance of 
adjournment. Present — 

Captain Downes, Captain McKeever,,. 
" Read, " Page, 

« Bolton, " Gwinn,. 

" Turner, " Wyman^ 

« Sloat, Com'dr Ogden, 

" Storer, " Shubrick, 

Members ; 
W. H. Norris, Esq., of Baltimore, Judge 
Advocate, and Commander Alexander Sli- 
dell Mackenzie, accused. 

The journal of the preceding day was 
read and approved. 

Midshipman Rogers recalled. 

BY THE JUDGE ADVOCATE. 

Q. Do you suppose that if Commander 
Mackenzie had told his crew — " I seek a 
near island to get rid of mutineers, whom I 
have no right to punish ; they and their sus- 
pected accomplices have not gone far enough 
to justify that, otherwise I would hang them 
without changing my course," — do you sup- 
pose the crew would have been more des- 
perate then, or that the confidence of the 
officers would have been impaired ? 

A. I believe that it would; the crew 
would have been more desperate. 

The counsel for the defence object to 
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the question, as perfectly irrelevant — as at- 
tributing to Commander Mackenzie, ideas 
and language which he ndver entertained or 
held, and never would have entertained or 
held — as asking the opinion of the witness 
on a perfectly hypothetical and painful state 
of facts, and as entirely overstepping the 
limits of a most liberal cross-examination. 

Q. What has strengthened your opinion, 
since you have got in, that the brig could 
not have been carried into St. Thomas, in 
the hands of the officers ? 

A, The testimony which has since come 
out. 

Q. You say you supposed two thirds or 
three fourths of the crew disaffected ; do 
you mean that they were accomplices of 
Mr. Spencer, or were willing to join in his 
rescue 1 

A. I mean they were willing to join in 
his rescue, and knew of the plan. 

Q. Have not all the officers of the Som- 
cts, at the time of the arrest, remained in 
charge of the crew, except Captain Mac- 
kenzie, to this hour ? 

A. Yes, sir, with the exception of Mr. 
Perry. 

Q. Of all that crew, large and small, have 
you known one on oath, or otherwise, to 
admit to this hour that he knew of Mr. 
Spencer's plan ? 

A, No, sir. 

Q. Have not many of the large ones, 
whom you suspected, been sworn before the 
court of inquiry, or before this court ? 

A, Yes, sir. 

Q. If those you suspected, of this large 
number, were to swear each that he had 
known nothing of the mutiny, would you 
believe them ? 

A. No, sir. 

Q. Would this disbelief arise from the 
general character of the witnesses for truth 
ftnd veracity? 

A. No, sir. 

Q. Was it discussed at the counsel of 
officers as to taking the brig to St. Thomas 
qa any nearer port ? 

A. Yes, sir. 

Q. What were the sentimenta of Lieutea* 
a&t Gansevoort on that point ? 
. ji. As well as I recollect, that the vessel 
could nc^ be taken to St. Thomas, and that 
t)ie saiety of the vessel urgently required 
ilie execution of the three prisoners. 

Q« Did Lieutenant Gaasevoait state Id jou 



or the officers, that it was the commandtr's 
opinion that it would dishonor the flag to 
seek protection in a foreign port ? 

A^ No, sir ; not to my recollection. 

Q. Did the commander state anything of 
that kind persona%^ to the officers, if so, 
what was it ? 

A. Nothing of the Idnd that I know of. 

Q. When, and where, did Mr. Spencer 
tell your fortune ? was anybody by ? 

A. In the steerage, two or three weeks 
before his arrest ; Mr. Delonde, and Mr. 
Thompson, and Mr. Tillotson, I think. 

Q. Did he tell their fortunes ? 

A. Mr. Delonde, and Mr. Thompson, I 
think. 

Q. Do you remember, generally, whit 
these were? 

A. No, sir ; except that they were not 
similar to mine. 

Q. Did they menace them with any sud- 
den death or danger ? 

A, Not thai I know of. 

BX CAPTAIN SHUBRJCK. 

Q. Did he predict the death of any one 
but yourself ? 

A. He may have predicted their death in 
the natural course of events ; I have stated 
already I did not recollect. 

BY THE JUDGE ADVOCATE. 

Q. How came this fortune-telling to be- 
gin? 

A. From some remark of Mr. Spencers 
that he was versed in the art of fortune- 
telling. 

Q. Was not the whole affair a steerage 
amusement, according to your conception at 
the time ? 

A. Yes, sir. 

Q. Was there much jesting at the pre* 
diction ? 

A, No, sir ; I think not. 

Q. Did you ever see Mr. Spencer' draw 
a brig with a flag ? 

A. I have seen him drawing on seveial 
occasions, but I don't recollect any particii- 
lar brig. 

Q. Do you remember one evening when 
Midshipnuin Hays, or you, first drew one 
and then Mr. Spencer another ? 

A* No, sir. 

Q. Wer« you in the habit of betting, or 
proposing bets ? 

-A. No, sir. 
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Q. When was it ycra and Mr. Spencer 
bet as to the arrival of the brig at St. 
Thomas? 

A. Two days previous to his arrest, as 
well as I remember ? 

Q. What was the wager? 

A, A bottle of brandy. 

Q. Did you talk about the bet afterward ? 

A, He said, I think the same day, that I 
might as well give it up. 

Q. Did he seem to take much interest in 
the bet ? 

A. Yes, sir ; he appeared to be earnest, 
liis manner at the time struck me as if he 
wished to draw my opinion as to the time 
of our arrival. I looked upon the bet as a 
joke, so far as giving or receiving the wager 
was concerned. 

Q. Is not the chronometer to find your 
di^ance from places ? 

A. An instrument to find the longitude of 
a place. 

Q. If you knew the rate and error of the 
chronometer, and knew the latitude, could 
you not have calculated the distance to St. 
Thomas ? 

A, Yes, sir. 

Q. Is not the chronometer called a good 
one according as it keeps its rate ? 

A. Yes, sir. 

Q. In how many days after the bet, even 
under the circumstances of the case, did 
you reach St. Thomas. 

^. I am not certain as to the day we 
made the bet, if the day before the arrest it 
was in ten days, and more if before that 
day. 

Q. Have you ever known Mr. Perry, the 
master, to give cigars to any of the boys or 
allow any of them to go to his locker and 
take them ? 

A, No, sir ; he may have sent the ward- 
nx>ni boy to get cigars for him, but I am 
not certain that he ever did so in my pres- 
ence. 

Q. Have you ever known Mr. Ganse- 
Toort to give brandy to any of the men ? 

A, Yes, sir ; I have known him to give 
brandy to Browning when he had been 
overboard, to hook the standing part of the 
foresheet ; also, to Stewart, the captain of 
the forecastle, when he had been under the 
bows, shackling the chain, during the cold 
weather on the coast. 1 only saw the men 
go down in the wardroom wet and cold, and 
he gave them a drink. 



Q. Have you ever known him to gitW 
any to Cromwell and Collins ? 

A. No, sir, I don't recollect 

Q. Have you ever given brandy to any of 
the boys or men ? 

A. No, sir. 

Q. Have you known Mr. Gansevoort 
frequently to send brandy or wine from the 
wardroom to the gentlemen in the steerage 1 

w4. I have known him to do so on seversd 
occasions. 

Q. Did you notice Mr. Spencer before 
his arrest on that day, if so, what was he 
about? 

A. He was in the steerage part of the 
time ; I don*t recollect having seen him any 
other time. 

Q. Were others with him in the steerage ? 

A. The other steerage officers were 
there, excepting those who had the watch 
on deck. 

Q. Did you see him just before evening 
quarters of that day, or at quarters ? 

A. I don't readied ; I saw him at quar- 
ters. 

Q. Describe what took place then. 

A. The officers were all called on the 
quarler-deck by the first lieutenant, except 
Mr.^ Hays, the commander stepped up to 
Mr. Spencer and said, " I understand, sir, 
you aspire to the command of this vessel.** 
Mr. Spencer replied, "No, sir." I did not 
hear the conversation that ensued imme- 
diately. I heard the commander say, "You 
admit' you have held such conversations" or 
conversation, I don't recollect which. Mr. 
Spencer replied, " Yes, sir — but in joke.** 
The commander repeated, " You admit it." 
He said again, " 1 was in joke.** The com- 
mander told him it was a serious subject to 
joke upon, and might one day cost him his 
life. I think the commander said, " Step 
aft there, sir," and then told the first lieuten- 
ant to confine him in irons ; the first lieuten- 
ant took his sword, irons were sent for and^ 
he was ironed. After he was in irons, the 
retreat was beaten, and the crew left their 
quarters, the prisoner was delivered into my 
charge. I was the officer of the deck. 

Shortly afterward the first lieutenant 
came up to him (Mr. Spencer) and told hirtl. 
he understood he had a paper concealed in 
his neck-handkerchief; he replied he had 
none concealed there, and taking it ofi* hand- 
ed it to the first lieutenant ; he examined it 
and returned it to him, found no paper there ; . 
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about this time the commander said to Mr. 
Spencer, "I understand you have been 
carrying a paper in your neck-handker- 
chief," and " what are the contents of it ?" 
He replied, it was an " old day's work." 
The commander observed, " That is a singu- 
lar place to carry a day's work ; why should 
you carry it there?" He appeared embarrass- 
ed and replied he " did not know except for 
convenience ?" The first lieutenant also ask- 
ed him if he had any secret papers conceal- 
ed about him, he told him he had not, that 
he might search him ; he searched him and 
ordered me to assist in examining some 
papers which he found in his pocket. 

Q. Did you see Wales or Small called 
aft, and when ? 

A. I think before the irons had come up, 
after they had been sent for, Mr. Wales 
went for them and was called on deck. 

Q. Did you hear the conversation be- 
tween Wales, Small, and the commander 1 

A. No, sir. 

Q. Was the retreat beaten till Mr. Spen- 
cer was in irons ? 

A. The hand irons were put on him be- 
fore the retreat was beaten ; the irons may 
have been on him before Wales and Small 
were called up, I am not certain. 

Q. Was Small on deck at the time of 
Mr. Spencer's being disarmed or was he 
sent for from the birth-deck ? 

A, Sent for from the birth-deck ; I call- 
ed him up by the order of the first lieutenant 
or commander. 

Q. Were they at quarters when you call- 
ed Small ? 

A. Yes, sir, I think they were. 

Q. Did you see any one come up from 
below and tell the captain that Wales said 
Spencer had a paper in this neck-handker- 
X5hief? 

A. No, sir. 

Q. When did you search the locker ? 

A.. After my watch was out, a few 
minutes after six o'clock. The first lieu- 
•tenant came down into the steerage and 
<old me he had been ordered, with myself, 
by the commander, to search Mr. Spencer's 
locker; we proceeded to search it; took 
jiearly everything out of his locker. I 
opened the drawer of a small looking-glass, 
found a razor-case in it ; I don't recollect if 
there was anything else in it; the razor- 
case felt light, upon opening, we found 
Aese papers, the first lieutenant took them ; 



on opening them we found names in Greek 
characters; shortly after, either the same 
evening or the succeeding morning, he 
called me into the wardroom and told me to 
translate them into English, which I did; 
Mr. Hays, Mr. Delonde, and Mr. Oliver 
Perry, were present when we found them, 
and when I transcribed them. 

Q. Did you find any other papers then ? 

A, I found other scraps of paper, of no 
account, and some letters, all of which 
were left. 

Q. Were those letters then examined ? 

A. No, sir. 

Q. Did you read oflf the names when 
you first found the papers in the razor- 
case? 

A. I read two or three ; I don't recollect 
which they were. 

Q. Do you remember when transcribing 
the names and reading them ofif, to have 
heard Mr. O. H. Perry say " Those are hia 
chickens ?" 

A. No, sir. 

Q. When you went to transcribing the 
papers, where were they taken from ? 

A. I don't know. Mr. Gansevoort had 
them in his possession, laid them on the 
table, and told me the commander wished 
me to decipher them. 

Q. Which paper did you read from when 
you first found them ? 

A. From both of them, I had a glance at 
both of them and read out. 

Q. Who made up Mr. Gansevoort's bed! 

A. Wallham, or Edward Robbins; I 
don't belong to the wardroom ; I don't know 
who made his bed. 

Q. Did not M'Kinley sometimes make 
up Mr. Gansevoort's bed ? 

A, Not that I know of; I think he made 
up the doctor and purser's cots. 

Q. Did you notice M*Kinley in the ward- 
room making up beds when you first found 
the papers in the steerage ? 

A, I noticed him coming out of the ward- 
room immediately after Mr. Gansevoort had 
taken them, and I had read them. 

Q. What were the first two names on the 
station-bill ? 

A, M*Kee and M*Kinley. 

Q. Did the gentlemen present say, during 
the reading, that they supposed those names 
stood for Mr. Spencer's accomplices ? 

A, They may have said so. 

Q. Did M*Kinley do services for the gen- 
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tleraen in the ward-room, such as wash- 
ing, <&>c. 

A, I believe he did. 

Q. Was he not thought a good boy until 
the arrest of Mr. Spencer ? 

A. Yes, sir, with the exception of two or 
three misdemeanors, for which he was pun- 
ished ; 1 heard the first lieutenant say he 
was a pretty good boy ; he was punished 
for disobedience of orders at Santa Cruz, 
and for swearing at and abusing one of the 
men — called him ** a son of a bitch." 

Q, Did* you hear him apply to Lieutenant 
Gansevoort for a week's absence, when they 
got here, to go to Boston. 

A. No, sir. 

Q. Did you see the chest the irons were 
kept in, moved into the ward-room ? 

A, No, sir ; I saw it after it was moved. 

Q. Had the chest been removed before 
you searched the locker ? 

A. It was removed while we were at 
quarters ; the locker was searched after- 
ward. 

Q. Did you see Lieutenant Gansevoort 
return the key of the chest to Garty ? 

A. No, sir. 

Q. Had you any talk with Wales on the 
evening of the arrest ? 

A. I think I had ; it was something in 
regard to the cause of Mr. Spencer's con- 
finement. 

Q. Did he tell you of his conversation 
on the booms then ? 

A, He told me the substance of it. 

Q. Did he tell you about the throwing 
you overboard, murdering, and taking the 
arms, &c. 

A. I presume he did ; I don't recollect ; 
he told me the substance of what occurred 
on the booms. 

Q. Was Wales by when you were search- 
ing the locker 1 

A. I did not see him. 

Q. Did you see others ? and, if so, who 
were talking with Wales that evening about 
the arrest ? 

A. I think he told the other steerage 
ofiicers at the same time that he told me. 

Q. When did you first hear the mutiny 
was to break out — before you got to St. 
Thomas ? 

A. I did not hear when. 

Q. Was it, at any time before the ex- 
ecution, said by Wales to you, that Mr. 
Spencer had told him that the mutiny 



was to break out before you reached St. 
Thomas ? 

A, I think it was stated so before the 
council ; the testimony will show whether 
it was or not. 

Q. If no such thing is in Wales's testi- 
mony before the council of ofiicers, can you 
recollect otherwise of his having said so 1 

A, Not to me. 

Q. Refresh your recollection by referring 
to the minutes of the council of officers, and 
say whether Wales testified to anything of 
that Idnd there ? 

A, No, sir. 

Q. Were you on deck when Wales said 
he saw Wilson at the handspike ? 

A. I was not on deck ; I yesterday stated 
I should have had the mid-watch on the 
28th ; I should have said the 29th. 

Q. What transpired at the swaying of the 
mast, on the 27th ? 

A. After I had had the mast-rope rove, 
finding nobody aft to man it, I inquired of 
one of the boatswain's mates, Collins, where 
all the crew were; he said they were all 
forward — ^he had ordered them aft, but they 
would not obey, and that it would be neces- 
sary for an officer to go forward ; I drew a 
pistol, and went forward and ordered Brown- 
ing, the boatswain's mate, to get his colt and 
come forward also; I got upon the fore- 
castle, and found the crew partly sitting 
and partly lying down ; some were talking 
together in a low tone ; I ordered them aft, 
and told Browning to start them with his 
colt ; he struck two or three, and they all 
got up and went aft, stamping loudly as far 
as the mainmast ; I followed them, and when 
about half way aft, I heard the first lieuten- 
ant cry out, " What noise is that ?" I replied 
that it was me, and that I was sending the 
men aft ; the mast-rope was manned, and 
before it was swayed aloft, I was relieved. 

Q. Did you hear any other observation 
from Mr. Gansevoort at the time 1 

A, I don't know whether I heard him at 
the time, or afterward, say that he had said, 
** Don't come aft." 

Q. Did you hear Mr. Gansevoort threaten 
to shoot the first man that put his foot on 
the quarter-deck ? 

A, No, sir ; if I did, I don't recollect it. 

Q. Did you hear him afterward express 
his satisfaction that he had not shot ? 

^. I am not certain as to that ; I may 
have heard him say so. 
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Q. Mr. Rogers, did Lieutenatit Granse- 
voort afterward say anything to you about 
being under ^ wrong impression as to the 
amtives of the men in coming noisily aft ? 

A. He has since said to me that he 
thought they bad an object in rushing aft 
and stamping as they did. 

Q. When has he said this ? 

A, Lately. 

Q. Did you hear anything of this before 
the execution ? 

A, Yes, sir ; I heard him say that, from 
the manner of the crew, he thought they had 
rushed aft to make a rescue. 

Q. Did Lieutenant Gansevoort say, be- 
fore the execution, to you, that he was under 
a wrong impression as to what the crew 
eame aft in that manner for ? 

A, Not that I recollect. 

Q. What did you tell Mr. Gansevoort 
when, before the execution, he told you he 
lliOught the men had rushed aft to make a 
rescue ? 

A, I think J told him that it had that ap- 
pearance, or words to that effect. 

Q. Had you any discussion on the 28th 
of November, as to putting the three prison- 
ers to death ? 

A. I don't recollect what date Mr. Gan- 
fievoort asked me my opinion, if it became 
necessary to make more prisoners, if we 
should be able to guard them ; I told him, 
«No." 

Q. Did you then give it as your opinion 
that Cromwell, Small, and Mr. Spencer, 
should be put to death ? 

A. Yes, sir. 

Q. When the commander flogged Wal- 
tham, did he tell the crew how he intended 
to dispose of the prisoners ? 

A. I don't recollect. 

Q. Did you hear any public declaration 
as to taking the prisoners to the United 
States, from the commander ? 

A, I don't remember. 

Q. From the arrest to the execution, do 
yo« know of any inquiries of Mr. Spencer, 
Small, or Cromwell, as to who were in the 
Cftutiny, and when those papers of Mr. 
Spencer were made out ? 

A, Of my own knowledge, no, sir. 

Q. Did Mr. Spencer write home, or did 
he desire any one to write for him ? 

A, Not to my knowledge. 

Q. Did you ever see the memorandum of 
Ms last conversation with the commander ? 



A, No, sir. 

Q. Were the executed prisoners tdcen 
out of irons after the arrest ? 

A, No, sir ; Mr. Spencer was taken out 
in the morning to wash himself, and to 
make his toilet ; not the others, 1 think. 

Q. When you speak of making his toilet, 
do you mean changing clothes for clean 
ones? 

A, Yes, sir, and washing himself. 

Q. When was it first mentioned that a 
council of officers was to be held ? 

A. On the morning of the 30th, I be- 
lieve. 

Q. Did Mr. Gansevoort say to you any* 
thing about Mr. Spencer's proposing to hold 
a conversation with him when in a suitable 
frame of mind ? 

A. I heard him mention it ; I don't know 
whether he was addressing me or not ; he 
said that Mr. Spencer had said to him tfa^ 
he would like to hold a conversation with 
him, when he was in a suitable state of 
mind, or words to that effect. 

Q. Did he mention anything of Mr. Spen- 
cer's saying he would answer any question 
Mr. Gansevoort would put to him 1 

A, Yes, 1 believe he did. 

Q. Had you any conversation with Mr. 
Spencer or any of the prisoners, of any de- 
scription, from their arrest to their execu- 
tion? 

A. No, sir ; I may have said to them, 
that if I saw any signs of communicating 
with the crew, my orders were to put them 
to death, and I would obey them. Any re- 
quests for books, water, <fec., &c., passed 
through me when officer of the deck. 

Q. Before the mast was swayed, were 
not orders given that the crew should keep 
forward and not be looking aft ? 

A. I don't recollect it at that time. 

Q. Have you ever heard Lieut. Ganse- 
voort describe Cromwell as an invaluable 
man, or speak of having him made a boat- 
swain ? and when ? 

A. Yes, sir ; I recollect the early part 
of the cruise hearing him say that he was 
an excellent man in his opinion, but nothing 
about having him made a boatswain. 

Q. Did you see any insubordination in 
Cromwell ? 

A. Yes, sir ; his general manner Mras in- 
subordinate, insolent, particularly the latter 
part of the cruise. 

Q. Can you refer to any instance ? 
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A, I recollect of his damning the vessel 
•ad the jib-stay ? 

<}. Was not this when the jib worked 
badly? 

j4. Yes, sir ; th^ jib-lacing was wet, and 
it worked badly at that time. 

Q. When was the work of the jib im- 
proved ? 

A, In dry weather ; the lacings were 
rove differently afterward ; the lacings had 
shrunk. 

Q. Is not lacing an unusual rig ? 

A. I don't know that I have seen it be- 
fore for a jib. 

Q. How did the new fashion of lacing 
answer at first ? 

A. Very well, as for as I know, except 
on this occasion. 

BY CAPTAIN OGDEN. 

Q. Did you consider the circumstance 
oi the jib working badly any excuse what- 
ever for the insubordinate conduct of Crom- 
well which you have spoken of ? 
^ A, No, sir. 

BY THE JUDGE ADVOCATE. 

Q. Was he reported, or punished ? 

A. He was reprimanded by Mr. Ganse- 
voort. 

Q. Can you give the substance of what 
Mr. Gansevoort said ? 

A, No, sir ; I only heard that he repri- 
manded him. 

BY CAPTAIN SLOAT. 

Q. Do you recollect the exact language 
that Cromwell used on that occasion ? 

A, It was something like ** Damn the jib 
and lacing, and the damn fool that invent- 
ed it." 

BY THE JUDGE ADVOCATE. 

Q. Do you know whether Cromwell apol- 
ogised for his remark as passionate and 
thoughtless ? 

A. No, sir ; I do not. 

BY COMMANDER MACKENZIE. 

Q. Were not the head-sails of the Inde- 
pendence, Fairfield, and Dolphin, fitted with 
hide-lacings, instead of hanks ? and did not 
they work well ? 

A. I don't recollect. 

Q. When the commander spoke to the 

erew, after fl<^ging Walthaai, on the 28th, 

18 



did you judge from what he said, that any 
further measures would be necessary to 
quell the mutiny, or secure the safety of the 
vessel ? 

A. No, sir. 

Q. Did not the conviction of the necessi- 
ty of further measures of repression grow 
out of the increase of insubordination on the 
part of the crew, and increasing manifesta- 
tion of a disposition to make an outbreak ? 

A. Yes, sir. 

Q. According to your observation of the 
crew of the Somers, what effect did the fact 
of an ofiicer being at the head of a conspir- 
acy to capture her and convert her into a 
pirate have on the crew of that vessel ? 

A. The effect of destroying altogether 
the moral influence, the only influence the 
oflicers could possess over the crew. 

Q. Do you believe that any man-of-war 
can be safe when an oflicer conspires to 
create a mutiny, unless an accidental dis- 
covery takes place ? 

A. No, sir; I do not. 

Q. What effect did the execution produce 
in restoring the discipline and subordination 
of the crew ? 

A. Of restoring it immediately and re- 
lieving their minds ; they were more cheer- 
ful after the execution than they had been 
since the arrest. 

Q. What difference did you perceive in 
the alacrity with which orders were obeyed 
and the ship's duty performed, before and 
after the execution ? 

A. Before the execution, an order had to 
be given frequently several times before it 
was obeyed, and when finally obeyed, it 
would be done sullenly and with muttering. 
After the execution they obeyed with alac- 
rity and cheerfully, and without a single 
order being repeated. 

Q. Did you observe on the part of the 
crew, guilty or innocent, at the time of the 
execution, or after it, any evidence that they 
considered the execution unjust and unne* 
cessary ? ^ 

A. No, sir; I saw Waltham standing 
forward with the tail end of the whip in his 
hand, looldng aft, as if he was not going to 
haul. 

BY THE JUDGE ADVOCATE. 

Q. Have you known Commander Mac* 
kenzie during the last cruise to maltreat the 
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crew of the Somers, and to inflict on them 
cruel and unnecessary punishment ? 
A, No, sir; none. 

BY CAPTAIN PAGE. 

Q. Could Mr. Spencer take sights for 
the chronometer and work out the longitude 
from them ? 

A. If the data were given, he could. 

The examination of Midshipman Henry 
Rogers was here closed ; his evidence was 
lead to him, and corrected by him. 

The Court then adjourned until to-mor- 
row (Saturday), March 4, at 10 o'clock, 
A. M. 



Navy Yard, > 
Brooklyn, March 4, 1843. S 
The Court met this day in pursuance of 
adjournment. Present — 

Captain Downes, Captain McKeever, 
" Read, " Page, 

" Bolton, " Gwinn, 

" Turner, " Wyman, 

" Sloat, Com'dr Ogden, 

*^ Storer, " Shubrick, 

Members ; 
Wm. H. Norris, Esq., of Baltimore, Judge 
Advocate, and Commander Alex. Slidell 
Mackenzie, accused. 

The journal of the preceding day was 
read and approved. 

Henry King was then called, and being 
duly sworn by the president of the court, 
testified as follows : — 

BY COMMANDER MACKENZIE. 

Q. What is your name, age, and rank ? 
Were you on board the Somers in her late 
cruise ? 

A. My name is Henry King, my age 34 
years ; I was on board of the Somers in 
her last cruise as gunner's mate. 

Q. Before the departure of the Somers 
from New York, when she was lying along- 
side of the ^avannah refitting, did you 
see liquor smuggled during Mr. Spencer's 
watch ? 

A. Yes, sir; smuggled by Small, and 
drank by Mr. Spencer, Cromwell, and 
Small ; it was aboard of the Savannah ; I 
saw no one else. 

Q. Did you notice anything disorderly 
in the conduct of the crew previously to the 
arrest of Mr. Spencer ? 



A, Yes, sir ; the crew were not as atten- 
tive to their duty after we left Madeira as 
from New York to Madeira ; Cromwell used 
to be very cruel to the boys on the outward 
bound passage ; after that, he used to haye 
collections of boys round him in his 'watch, 
and would be very good to the larger boys. 

Q. Shortly before the arrest of Mr. Spen- 
cer, did the crew obey orders quickly, or 
not? 

A. No, sir. 

Q. On the night of Mr. Spencer's anest, 
did you notice Cromwell calling the wrong 
watch ? 

A. Yes, sir ; at 12 o'clock. 

Q. Subsequently to the arrest of Mr. 
Spencer, Cromwell, and Small, what was 
the conduct of the crew ? 

A . They used to collect in lots about the 
deck, talked in a low tone so you could not 
hear them, and when anybody came by 
them would separate ; some of the biggest 
boys could not be got off the deok to take 
in sail. 

Q. On the night of the 29th November, 
did you notice that any of the larger boys 
missed their muster ? 

A. Yes, sir, four or five ; they were War- 
ner, Green, Gedney ; I don't recollect the 
others. 

Q. Did you notice any symptoms of a 
disposition to make an attack on the offi- 
cers and rescue the prisoners ? 

A. Yes, sir, I saw Wilson stow away a 
knife to give to Mr. Spencer, as I beUeved; 
when I saw him stow it away it was in the 
rigging of No. 5 gun, on the starboard side, 
within ten feet of Mr. Spencer ; I watched 
him all day ; he kept his eyes on Mr. Spen- 
cer and the officer on watch, instead of on 
his work ; I reported it at eight o'clock that 
night to Mr. Gansevoort, he overhauled his 
sailbag and found it there ; the bag was in 
the store-room at eight o'clock. 

Q. Did you notice any collection of hand- 
spikes and heavers ? state all you observed. 

A. I found two handspikes and three 
heavers stowed away in the stem of the 
launch, at sundown of the same day ; I had 
orders to stow away everything that conld 
be used as a weapon before ; I stowed away 
these things between the cutters, and at ten 
o'clock, when I went round the battery, I 
found them in the stern of the launch again. 

Q. In the event of an attempt to arm the 
faithful of the crew to assist the officers in 
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the defence of the vessel, what portion of 
the apprentices could have been depended 
on and armed to stand by their officers and 
their flag ? 

A. The very smallest boys on board. 

Q. Were you, with other petty officers, 
armed on the day of execution ? , 

A. Yes, sir. 

Q. What sort of duty had you to perform 
from that time until your arrival in New 
York, and the removal of the prisoners ? 

A. I had to stand nearly night and day 
in our watch, and when below we could not 
get much sleep, from the noise of the boys, 
and we did not know what minute we might 
have a knife put into us. 
♦ Q. From the arrest of Mr. Spencer to 
the execution, did you consider the Somers 
safe? 

A. No, sir. 

Q. Did you then, or do you now, believe 
that the Somers could have been brought 
safe into any port if the execution had not 
taken place ? 

A, No, sir. 

CROSS-EXAMINED BY JUDGE ADVOCATE. 

Q. Did you, before the council of offi- 
cers, give it as your opinion that Mr. Spen- 
cer, Cromwell, and Small, should be put to 
death ? 

A, I gave it as my opinion that the ves- 
sel was not safe with them aboard. 

Q. What did you intend should be ui^der- 
stood by that ? 

A. It was to be understood that I did not 
think the veseel safe ; Mr. Gansevoort told 
me to talk it over with Dickinson about the 
execution ; and before I gave my opinion, 
orders were given for making preparations 
for the execution. 

Q. Was not the putting to death of these 
three spoken of before the council ? 

A. It was spoken of; I did not know in 
what way it was to be done, or that it was 
to be done ; it was spoken of. 

Q. Were you not asked before the coun- 
cil whether these three should not be put to 
death or disposed of ? 

A, I was asked were it not best for them 
to be put to death — was the vessel safe 
with them on board. 

Q. Why did you answer in that peculiar 
manner to that plain question ? had you no 
decided opinion, or was you unwilling to 
say no? 



A, I was not unwilling to say no; I 
knowed the vessel was in danger with them 
aboard ; it was safer for all hands if they 
were out of the vessel. 

Q. Was it that it was safer for all hands 
because these three men were the only ones 
who knew how to navigate a vessel, after a 
mutiny was executed ? 

A, These were the only three who could 
navigate a vessel, and Cromwell was the 
only sailor of the three. 

Q. Suppose Wilson had known naviga- 
tion, would you have thought it safe to 
leave him astern also ? 

A. Yes, sir. 

Q. If M*Kinley and Green had known, 
would you have thought the same as to 
them? 

A. No, sir, they were boys, they could 
be looked out for. 

Q. Were you present when M*Kinley, 
M*Kee, and Green, were arrested? state 
what occurred ? 

A, Yes, sir, we were at quarters, the 
commander and first lieutenant went round 
the divisions — they were picked out and 
sent aft and ironed : I did not notice the 
conversation. 

Q. Did you hear the commander tell 
them he had only suspicions against them, 
and hoped he still might be able not to take 
the apprentices home in irons ? 

A. I think it was Mr. Gansevoort I heard 
say these words. 

Q. When about to iron these, did Mr. 
Gansevoort say, "King, stand by with a 
handspike, and if you see a false motion in 
these fellows, knock out their brains with 
the handspike," or words to that effect? 

A. He said, " Stand by, and if you see 
them make a false move, knock them down 
with the first thing you can lay your hands 
on." 

Q. Did not these men submit from the 
first, and merely protest their innocence of 
anything improper ? 

A. I heard them say nothing, but they 
allowed themselves to be quietly ironed. 

Q. Who kept the store-room key of 
nights, and at what hour was it locked ? 

A, First lieutenant kept the key, it was 
locked at sundown. 

Q. That dirk being locked up there on 
the night you have spoken of, how could 
you think Wilson had any evil intention 
with it ? 
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A. I could easily kick the store-room 
door down, or get through the hole. 

Q. Could he not have kept it about his 
person, and not put it in the bag ? 

A. I don't think he could without being 
%een ; he knew better, too, for everything 
suspicious was taken notice of. 

Q. Did you speak to him about the dirk 
in the gun-tackle ? 
A, No, sir. 

Q. How many were near when he put 
the dirk in the gun-tackle ? 

A. Two or three boys were at work with 
him, and Mr. Spencer about ten feet from 
him. 

Q. What time of day was it ? 
A. About ten o'clock the day after Crom- 
well and Small were arrested. 

Q. Who were the boys at work with 
him? 

A. Strummels was one, I don't recollect 
the others. 

Q. Was Wilson sitting at the foot of the 
gun? 

A. Between Mr. Spencer and the gun, 
alongside of it — about ten feet from Mr. 
Spencer. 

Q. Was it as he sat that he placed the 
knife in the gun-tackle ? 
A. Yes, sir. 

Q. Do you know when he took the knife 
from the tackle ? 

A, At supper-lime when he knocked off 
work ; he placed it in the bag again. 

Q. Was he talking to the boys while at 
ivork? 

A. He would talk with the boys now and 
then, but his eyes were on Mr. Spencer and 
the officer on watch. 

Q. Had you not suspected Wilson be- 
fore ? 

A, Yes, sir. 

Q. Do you know why he was placed so 
near Mr. Spencer ? 

A, No, sir, it was his own choice. 
Q. Have you not said that he knew that 
everything suspicious was noticed ? 
j4. Yes, sir. 

Q. On what part of the deck did he 
usually work ? 

A, No particular place ; he worked any- 
where, between the guns where it was dry. 
Q. You say you were ordered to put 
away the handspikes and such things ; did 
you make known that order to the crew ? 
A. Yes, sir, the word was passed round 



the decks that everything was to ht pickdl 
up and stowed away. 

Q. You say you put them between the 
first and second cutters ; could not any one 
have got at them there easily ? 

A. Not handily, and without lifting the 
boat-co«rer, and creeping in after them. 

Q. Was not a strict watch kept ? 

A. Such orders were given to all the 
petty officers ? 

Q. Well, who got these things from be- 
tween the cutters ? 

A. That I can't tell ; I don't know. 

Q. The watch being strict, and as yon 
know not who took them out, would you not 
conclude it an easy matter to get ^eee 
things ? were not the nights light ? 

A. At 12 o'clock that night, when die 
watch was called, I noticed Wilson go to 
the stem of the launch ; I did not know 
whether he went for his jacket, or not ; be- 
twixt nine and ten, and ten aiid eleven, I 
saw Golderman and Sullivan about the stem 
of the boats. 

Q. Was Wilson just called for his watch, 
or was he just relieved ? 

A. He belonged to the larboard watch, 
which was just called. 

Q. Did you not see him put on his jacket 
— did you not see him have it in his hand I 

A. When he came from the stern of the 
boat, so as I could see him properly, he had 
his jacket on his arm. 

Q. How close were you to him? 

A. About four feet from him, on the odi* 
er side of the deck. 

Q. Did you see him, when he cameup 
from below ? How many minutes had the 
watch been called ? 

A, I did not see him as he came up 
the fore-hatch, and I was sitting afl the 
mainmast; the watch had been called ten 
minutes. 

BY CAPTAIN PAGE. 

Q. After you removed the hand-spikce 
and heavers from the stern of the launch, 
did you observe any persons go there appa- 
rently to look after them ? 

A, These that I have mentioned, SulK* 
van, Golderman, and Wilson ; I suspected 
them of putting them there; saw nothing 
about jackets with the other two. 

BY JUDGB ADVOCATE. 

Q. Where were you, when jrou nodc«4 
Sullivan and Golderman ? 
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A. I was sitting on the anchor, stowed 
by the mainmast, for the purpose of watch- 
ing; they nearly touched me when looking 
into the stern of the launch. 

Q. Had you been about there the whole 
erening 1 

,A. The whole watch, only what time I 
took to go round the battery. 

BY COMMODORE DOWNES. 

Q. Were the men allowed to keep their 
pea-jackets about the boats, or was there an 
order against their doing so ? 

A. There was an order against it. 

BY JUDGE ADVOCATE. 

Q. How is it possible, you being so near, 
that those persons could have lifted the 
cloths, and have got into the cutters, with- 
out your seeing them ? 

A. I was on the larboard side. 

Q. Would ntot you have heard the noise ? 

A, I might have, or they might have got 
ih from six to eight, when I was below ; 
they could have got in without my hearing 
them. 

Q. Did you put these things in the cut- 
ter r 

A. I had stowed them away in the hold, 
and found them afterward in the stem of 
the launch, and then put them in the cutter. 

Q. Do you know whether, or not, the 
business of the ship had made it necessary 
to bring any of these things from the hold ? 

A. No use for them that day ; they had 
been stowed away four or five days. 

Q. How do you know then when they 
were first brought fn)m the hold ? 

A. I don't know that; the first I know 
of them was that evening ; I had not seen 
them about the decks. 

Q. D^d you speak to Wilson, or those 
men, about it ? 

A. No, sir. 

Q. Did you not report it, and when ? 

A. I did not report it. 

Q. When did you first say anything about 

it? 

A, At the court of inquiry; I don't rec- 
ollect to have mentioned it at the council 
of officers^. 

Q. Do you mean that before that you had 
told it to no officer ? 

A. I mentioned it to no officer before 
that. 

Q; How is this, if you thought the htig 



in danger from mutineers, and you thought 
this designed for an evil purpose ? 

A. I wanted to get more proof of it ; the 
knife, which I had more proof of, I re- 
ported. 

Q. Did you not then know that thes# 
men were all suspected by the 1st lieuten- 
ant — who were they suspected by, him or 
by you ? 

A, No, sir; it's more than I can say, 
who the 1st lieutenant' suspected ; I sus- 
pected Wilson, Golderman, and Sullivan, 
of being in the mutiny. 

Q. When did Lieut. Gansevoort first talk 
with you about the mutiny ? 

A. The night of the arrest of Mr. Spen- 
cer, he called all the petty officers, let them 
know there was a plot on board, and told 
them to be on their guard against it ; he 
told us there was a plot on board to murder • 
the officers, take the vessel, and throw that 
part of the crew overboard they did not see 
fit to keep. 

Q. Did he tell you how he knew this, or 
say anything about papers in Mr. Spencer's 
locker ^ 

A. No, sir. 

Q. Did he ask the petty officers wheAer 
they had heard of it ? 

A, No, sir; he told us there was a plot, 
to be on our guard against it. 

Q. Was not Cromwell there then ? 

A, Yes, sir. 

Q. Would Cromwell talk often to the 
boys, during the last of the cruise, in his 
watches — very often ? 

A, Yes, sir, very free with them ; he had 
a mob round him almost all the time. 

Q. Did Lieut. Gansevoort, on the day of 
execution, ask the petty officers if Cromwell 
was innocent ? state what occurred. 

A. I can't say ; I was stationed forward 
at No. 1 gun. 

Q. After the execution to your arrival, 
were the crew made to lie down in their 
watches, and were the orders, that if any 
one riaised himself up, he would be shot ? 

A. There was an order for them to keep 
still, not to get into groups, and to keep 
from sky-lai4cing ; no orders about lying 
down. 

Q. Did you ever hear or know anything 
of the mutiny till Mr. Spencer's arrest t 

A. No, sir. 

Q. Did you give it as your belief before 
the council of officers, that Mr. Spencer, 
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Cromwell, and Small, had a plan of mutiny 
before leaving New York ? 

A, 1 said that I believed there was a plot 
from the time we left New York ; for after 
I found out that there was a plot, my mind 
went back to what I saw here. 

BY COMMANDER MACKENZIE. 

Q. In reply to questions from the judge 
advocate, you have stated that you were 
willing to leave Mr. Spencer, Cromwell^ 
and Small, astern, and that you would have 
been willing to leave Wilson also astern, 
had he been capable of navigating the ves- 
sel — would you have been filling thus to 
have disposed of them, if you did not be^ 
lieve each and all of them deeply engaged 
in the mutiny, and that it was necessary for 
the safety of the vessel ? 

A, I supposed they were all deeply im- 
plicated, and that the vessel was not safe. 

Q. You have said you could kick down 
the store-room door; could you not kick 
down any bulkhead, or door, in the Somers ? 

A. Yes, sir. 

Q. Could you throw a thirty-two pound 
shot through any bulkhead in the Somers ? 

A. Yes, sir. 

Q, Were the round shot within reach of 
the crew? 

A, Yes, sir. 

The testimony of Henry King was here 
closed ; his evidence was read to him, and 
corrected by him. 

William Collins was then called, and 
being duly sworn by the president of the 
court, testified as follows : — 

EXAMINED BY COMMANDER MACKENZIE. 

Q. What is your name, age, and rank — 
were you on board the Somers in her last 
cruise? 

A, My name William Collins ; my age 
38; my rank gunner until the arrest of 
Cromwell ; after that, boatswain's mate on 
board of the Somers, in her last cruise. 

Q. What was the discipline of the crew 
of the Somers, until her arrival at Madeira ? 

A, Very good. 

Q. What was it, after she left Madeira ? 

A. Not so good as before. 

Q. What was the subordination just be- 
fore the arrest of Mr. Spencer ? 

A, 'Twas not very good. 

Q. After the maintop-gallant^mast was 
carried away, and the new one was pointed, 



and the mast rope rove full for Adding, what 
occurred under your observation ? 

A. I' was ordered by the officer of the 
deck to k«ep the mast rope manned, and I 
looked round and found they had all left the 
mast rope, but three or four. I went forward 
and told them to go aft, and man the ma^ 
rope ; they would not go ; I told them two 
or three times. I went aft, and told the 
officer of the deck that they would not come 
aft, and that he had better send an officer 
forward ; he went forward himself^ and took 
a boatswain's mate with him, and drove 
them aft ; they came stamping and making 
a rush ; Mr. Gansevoort came to me, looked 
forward, and asked what was the matter. 
I told him the officer of the deck was send- 
ing the boys aft to man the mast rope ; he 
went and told Commander Mackenzie. At 
that time Commander Mackenzie had drawn 
a pistol and pointed it forward ; Mr. Ganse- 
voort went and told him what was the mat- 
ter^ — ^the mast was Uien^swayed up. 

Q. Did you ever know a crew before to 
approach the quarter-deck in that manner ? 

A, No, sir. 

Q. Did you then believe, and do you how 
believe that the vessel could have been 
brought by her officers into any port, if the 
execution had not taken place ? 

A, I don't think she could; she might 
have been ; it would have been dangerous ; 
I should have been afraid. 

CROSS-EXAMINED BY THE JUDGE ADVOCATE. 

Q. When were you first told you were 
to take Cromwell's place ? 

A. A few minutes after he was confined, 
I was ordered to do boats wain's-mate duty. 

Q. Whose duty was it to have the mast 
rope manned — the boatswain's mate ? 

A. Yes, sir ; if an order was given, it is 
my duty to see it obeyed. 

Q. Give your words when you went for- 
ward, and ordered the crew aft to the ropet 

A. I went forward and said, " What did 
you leave the mast rope for ? go aft, and 
man it again ;" they did not answer, and 
nobody moved ; I repeated the order two or 
three times. 

Q. Had you been boatswain's mate more 
than half an hour ? 

j4. I can't say whether an hour or haK 
an hour ; all the crew knew I was in the 
habit of carrying on duty. 

Q. After the anest of Mr. Spencer, were 
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not tbo crew cautioned against coming aft 
of the mainmast ? 

A, Yes, sir ; they were ordered to keep 
forward of the mainmast, except lor duty. 

Q. Were they told they would be shot 
for conoing aft improperly. 

A, No, sir ; I never heard them lold that. 

Q. What were the crew about when you 
first spoke to them ? 

A, Standing up, talking — some lying 
against the bulwarks and stays. 

Q. Have you ever got liquor aboard of 
that vessel ; and if so, who from ? 

A. I never got any. 

Q. Did you ever get any from Lieutenant 
Gansevoort ? 

A. Never before we arrived in New 
York ; the first liquor I saw while we were 
gone was then. 

Q. Did you give it as your opinion before 
the council of officers, that the executed 
persons should be put to death ? 

A, No, sir; I did not say that ; I was 
not asked that. 

Q. What was you asked ? 

A. 1 was asked if I thought the ship would 
be safer with these men out of her, and I 
said 1 did. 

Q. What did you mean? Was not the 
death spoken of ? 

A. No, sir ; they said out of the ship ; 
they did not say how they were to go out. 

Q. Did you not understand by it that they 
were to be put to death in some form ? 

A. No, sir. 

Q. What did you understand from the 
inquiry there made, if any, as to how these 
people were to be disposed of ? 

A. I did not understand ; I was asked if 
the ship would be safer with them out of 
her, and I said she would. 

Q. Had no idea that the death of these 
people was then under deliberation ? 

A. Not at that time ; I knew they were 
going to do something with them. 

Q. What did you suppose was to be done 
with them then ? 

A, I did not know what to think about it — 
perhaps to shoot them ; I did not know. 

Q. Were you asked if the vessel could 
be taken into port, with those men on board, 
in your opinion — what was your answer ? 

A. I was asked that question, and told 
them I did not think she could. 

Q. What port was you asked about ? 

A. No port in particular was mentioned. 



Q. What did you understand fVom the 
question put to you then, as to the port ? 

A, I understood before that we were 
going to St. Thomas, and thought so then ; 
no port was mentioned. 

Q. Were you asked then how soon these 
people should be disposed of ? 

A, No, sir. 

Q. Were you surprised or not, next day, 
at the orders for execution ? 

A, No, sir. 

Q. Why did you give it as your opinion 
that the safety of the vessel required that 
these people should be put out of the way ? 

A. The men would not obey orders-^ 
talking among themselves about the deck, 
and my suspicions of the mutiny. 

Q. Have you ever heard or seen any- 
thing mutinous in Mr. Spencer, Cromwell, 
or Small, before that ? 

A, No, sir, not that I noticed. 

Q. Did you hear any one talk about res- 
cuing the prisoners ? 

A. No, sir. 

Q. Have you ever heard any one talk 
anything like mutiny, before the arrest ? 

A, No, sir, I never did. 

Q. Was not the chief reason with you for 
putting to death those thij|pe, that those were 
all the pdVsons capable of navigating the 
vessel ? 

A, No, sir ; I was afraid of the rest of 
the crew that were concerned with them 
rising and making a rescue. 

Q. If you had heard or seen nothing mu- 
tinous, how could you think others were 
concerned? . 

A, After the arrest, I saw things which 
did not look well — men disobeying orders, 
and sticl^illg*t»gether — that looked mutinous. 

Q. But you heard no one talk of rising ? 

A. No, sir ; they would not let me hear 
that ; they talked among themselves. 

Q. Have you ever since heard any human 
being of that crew say he heard any propo- 
sition to rescue the prisoners ? 

A, No, sir. 

BY COMMANDER MACKENZIE. 

Q. Had you not observed an intimacy 
between Mr. Spencer and Cromwell, such 
as you had never before seen between an 
officer and a foremast-man ? 

A. Yes, sir, I have. 

The testimony of WiUiam Collins was 
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here closed ; his evidence was read to him 
and corrected by him. 

The accused presented a paper, request- 
ing the reception of the. testimony of Wil- 
liam Clark, a witness examined before the 
court of inquiry, and incorporating therein 
the extract from his testimony. The court 
was cleared, and on the opening thereof, 
the judge advocate announced that the court 
had decided that the paper be received with 
the extract of the record of the court of in- 
ouiry expunged, and that the testimony of 
Clark could not be received. 

May it please the Court : The coun- 
sel for the defence now offer the testimony 
of William Clark, as it was taken before the 
court of inquiry ; he having deserted from 
the Somers, and it being entirely impossible 
to ascertain where he is to be found. 

It is a coincidence to which the attention 
of the court may properly be drawn, that 
Clark and Inglis, two of the boys, who, per- 
haps, most clearly prove the connexion of 
Cromwell with the mutiny, have both de- 
serted during the present proceeding. In- 
glis was fortunately arrested in Philadelphia 
(which was not his home, his parents re- 
siding in the city^of New Yorkj, brought 
back, and has been examined before this 
court ; Clark has succeeded in escaping 
altogether. Both these boys proved before 
the court of inquiry what Inglis, English, 
and Neville, have done before this tribunal, 
that they saw Spencer and Cromwell in 
consultation over a paper with pencil marks 
upon it, and both identified the paper as one 
<^ those found in Mr. Spencer's locker, and 
which forms a perfect record of the plot. 

We propose now to corrobonite lljis testi- 
mony by that of Clark. The act entitled, 
** An act for the better government of the 
navy of the United States," passed April 
23d, 1800, provides (Act 42, Sec. 3, Art. 
2) that " the proceedings of courts of in- 
quiry shall, in all cases not capital or ex- 
tending to the dismission of a commissioned 
or warrant officer, be evidence before a court 
martial, provided oral testimony can not be 
obtained.'' 

It is very clear that this provision ex- 
cepting capital cases and those extending 
to dismission, is inserted for the benefit and 
protection of the accused, and that it is not 
intended to include evidence which may be 
impcNTtant to the party on trial. 



The meaning of that use is, that the rec- 
ord of the court of inquiry sball altoays [be 
received where] the oral testimony can 
not be obtained, unless the accused, when 
his life or commission is in danger, shall 
avail himself of the exception in the act. It 
was never intended, nor should it be used, 
for the purpose of excluding testimony which 
may be important to the defence. 

But again, the charges in this* case are of 
very different magnitude ; of the five, but one 
is for capital offence — ^the others ar^ for op- 
pression, illegal punishment, and conduct 
unbecoming an officer. 

In regard to the 4th and 5th charges, 
which are for unbecoming conduct, cruelty, 
and oppression, no evidence whatever has 
been adduced. They can not, consequently, 
by any possibility, involve the loss of com- 
mission ; nor are they capital, and under 
these charges we are consequently entitled 
to the introduction of this evidence. 

If the court shall be of opinion that our 
construction of the statute is erroneous, we 
contend that this evidence is admissible on 
the general principles which govern to 
branch of the common law. 

" The chief reasons," says one of our 
most recent and valuable writers on Ae 
subject (Greenleaf on Evidence, p. 193), 
" for the exclusion of hearsay evidence, are 
the want of the sanction of an oath, and of 
any opportunity to cross-examine the wit- 
ness. But when the testimony was given 
under oath, in a judicial proceeding, in 
which the adverse litigant was a party, and 
when he had the power to cross-examine, 
and was legally called upon so to do, the 
great and ordinary tests of truth being no 
longer wanting, the testimony so given is 
admitted after the decease of the witness, 
in any subsequent suit between the same 
parties. 

" It is also received if the witness, though 
not dead, is out of the jurisdiction, or can- 
not be found after diligent search, or is in- 
sane, or sick, or unable to testify, or has 
been summoned, but appears to have been 
kept away by the adverse party." 

This witness is out of the jurisdiction, 
his disappearance is attended by conceal- 
ment and violation of duty; after diligent 
search he is not to be found, and on that 
ground his testimony should be received. 
It is admitted there is a discrepancy in the 
American cas^s on thia point. In some ef 
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ihe states death being the only reason suffi- 
cient to excuse the nonproduction of the 
witness himself, and in others, absence 
merely being held to suffice. 

The writer who has been already quoted, 
after noticing this discrepancy says, ** If the 
witness is gone no one knows whither, and 
his place of abode can not be ascertained 
by diligent inquiry, the case can hardly be 
distinguished in principle from that of his 
death, and that it would seem that his for- 
mer testimony ought to be admitted. If he 
is merely out of the jurisdiction, but the 
place is known, and his testimony can not 
be taken under a * commission,' it is a proper 
case for the judge to decide in his discretion 
and upon all the circumstances, whether the 
purposes of justice will be brought forward 
by issuing such commission or by admit- 
ting the proofs of what he formerly testi- 
fied." 

We then offer to prove that inducements 
bave been held out to the witness, Clark, to 
absent himself. 

The common law rule is, that the testi- 
mony of the witness examined on a previous 
trial is evidence on a second trial, provided, 
in the language of the cases, he has been 
''spirited away,'* and of this small evidence 
is necessary. 

We can show in regard to Clark that 
when at the naval hospital, shortly after his 
evidence had been given before the court 
of inquiry, he received a letter directing 
him to apply at a house in the city of New 
York, where he would receive funds and 
assistance to proceed to England, his native 
country ; since then nothing has been heard 
of him. 

This fact, connected with the disappear- 
ance of Inglis, we suppose abundantly 
saflicient to satisfy the discretion of the 
court that improper means have been used 
to secure the absence of this witness, and 
on that ground to authorize the admission 
of his testimony. 

We then very respectfully offisr the testi- 
mony of Clark on these three grounds : — 

First, It is expressly authorized by the 
statute. 

Second, He is a witness beyond the 
jurisdiction, and whose testimony can in no 
other way be obtained. 

Third, improper means have been used 
to secure his absence. 

19 



And in these grounds we submit the mat- ^ 
ter to the court. 

Theodore Sedoewick, 
of Counsel. 
The Court then adjourned to Monday, 
March 6, at half-past 10 o'clock. 



Navy Yard, > 

Brooklyn J March 6, 1843. ) 
The Court met this day in pursuance of 
adjournment. Present — 

Captain Downes, Captain McKcever, 
" Read, " Page, 

" Bolton, " Gwinn, 

" Turner, " Wyman, 

" Sloat, Com'dr Ogden, 

" Storer, *♦ Shubrick, 

Members ; 
W. H. Norris, Esq., of Baltimore, Judge 
Advocate, and Commander Alexander Sli- 
dell Mackenzie, accused. 

The journal of the preceding day was 
read and approved. 
Henry King recalled. 

BT COMMANDER MACKENZIE. 

Q. Did you notice any insubordination 
on the part of CromwelJ^ on the morning 
after Mr. Spencer's arrest ? 

A. Yes, sir ; his duty was, in morning 
watches, to go aloft to inspect the rigging 
to overhaul the chafes, the morning after 
Mr. Spencer's arrest he did not go aloft. 
At 8 o'clock Mr. Gansevoort spoke to him 
about it, ordered him aloft and he did not go. 

Q. Were you on deck when the maintop- 
gallant mast was carried awayl If so, 
state all that occurred ? 

^. I was sitting on No. 2 gun, and 
Cromwell and Small were sitting on the 
bitts, when the order was given *' Haul 
through the slack of the weather-royal-brace, 
and to leave the lee one slack." Small 
laid hold of the brace, I told him to be 
careful, there was a boy on the yard, he 
gave the brace a very heavy jerk, and the 
wreck of the mast fell to windward. 

CROSS-EXAMINED BY THE JUDGE ADVOCATE. 

Q. Was Cromwell reported or punished 
for not going aloft the day after Mr. Spen- 
cer's arrest? 

A, No, sir. 

Q. Do you know what explanation he^ 
gave Lieutenant Gansevoort ? 
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A. He turned off in a sort of sulky man- 
ner, his face forward. 

Q. Do you know that he did not go aloft, 
Or that other orders were not soon given so 
at to prevent it ? 

A, I watched him, he did not go aloft, 
no other orders were given him. 

Q. Did you ever hear or know of any 
such disobedience passing unpunished at 
once, on board a man-of-war ? 

A, No, sir. 

Q. Was not Small sewing his clothes at 
the time of the order to pull the brace ? 

A. He had got up and sat on the bitts 
with Cromwell. 

Q. How long had he stopped sewing be- 
fore ? 

A, Fifteen minutes. 

Q. Where did he go after the pull ? 

A, Went aloft ; he and Cromwell both. 

Q. Did you not see him go back and sit 
on the gun-slide before the mast was carried 
away! 

A, No, sir. 

Q. Who pulled with Small ? 

A, I can't say ; I did not take that much 
notice of the boys, Van Norden was near 
him, I think. 

Q. Did you see* Corny? 

A. No, sir ; I don't recollect of seeing 
him. 

Q. Did you see Sears ? 

A, No, sir. 

Q. Who was with you on the second gun ? 

A, I think the boy Swift was as near 
me as any one ? 

Q. Is Swift in your mess or watch ? 

A. No, air. 

Q. Have you talked with Swift about it ? 

4. No, sir. 

Q. Who had orders to slack •the lee- 
brace ? 

A. I can't say who was to the lee-brace ; 
I was to windward. 

Q. Had the lee-brace been slacked, would 
not the mast have been relieved of the 
strain? 

A, It was slack. 

Q. Did not hauling on the weather brace 
tighten the lee one ? 

A. Yes, sir, it was fast. 

Q. If those at the lee-brace, did not keep 
it slack if the mast went, would it be the 
fault of those who pulled on the weather 
ones ? 

A. Some part of it would be the fauh of 



those at the lee-^ace ; I could have carried 
away the mast, if the brace had been fast. 

BY CAPTAIN D0WNE8. 

Q. Did you observe whether Small 
hauled upon the royal brace after ordered 
to belay it ? 

A, Yes, sir, twice or three times. 

BY THE JUDGE ADVOCATE. 

Q. If the lec'^brace had been slack could 
you have pulled over the mast ? 
A. Yes, sir, much easier. 

BY COMMANDER OODEN. 

Q. If the mast had been carried away 
by the lee-brace, would the wtmA^ of the 
mast have fallen to windward ? 

A. No, sir. 

BY THE JUDGE ADVOCATE. 

Q. Would a stationary rope holding ta 
one side, keep anything from falling to the 
other, if the pull was toward the other side? 

A. The brace would slack up as the 
mast went forward. 

Q. Would not the pitch of the ship haw 
caused the mast to go to the windward ? 

A. No, sir ; she made no weather roll at 
the time. 

Q. Did you ever hear Small charged 
with having pulled that mast away ? 

A, Not before the court of inquiry; I 
thought myself it was done purposely, but 
did not mention it because I had no chance. 

Q. Did you think at the time that Small 
pulled it away designedly ? 

A, Yes, sir. 

Q. Did you ever speak of this to one hu- 
man being until your arrival ? 

A. I think I told it to Mr. Gansevoort 
before the court of inquiry ; I was not aA- 
ed before the court of inquiry anything 
about it ; I did not have an opportunity to 
mention it there : I have said that it waa 
done on purpose, and even the little boya 
thought BO. 

Q. Did you tell any one that Small had 
done it on purpose till your arrival ? 

A, I have told that I thought it was done 
on purpose. I have had that talk widi 
several ; with Mr. Gansevoort I think I 
have. 

Q. I repeat the question, did you tell any 
one before your arrival that Small had pull* 
ed the mast away ? 
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X I told them I thought he did, I did 
not say right out he had done it purposely ; 
it WIS the common talk among all hands, 
sod is to this day among the boys. 

Q. Whom did you tell, before your arri- 
val here, you thought Small had pulled 
away the brace by design ? 

A, 1 don't recollect the names, I don't 
recollect telling Mr. Gansevoort, but I think 
I have. 

Q. Did you tell any one these thoughts 
about Small before the execution ? 

A. No, sir. 

Q. After the arrest was you not confided 
in by Lieutenant Gansevoort, and did he 
not talk with you about suspicious men and 
things 1 

A, Yes, sir, he talked with me about 
suspicious characters and things. 

BY CAPTAirr DOWNES. 

Q. Do you know whether Lieutenant 
Gansevoort knew that Cromwell did not go 
aloft when ordered to by him ? 

A. I don't think he did, he ordered him 
and went aft. 

BY THE JUDGE ADVOCATE. 

Q. Why did you not report Cromwell's 
disobedience, if Lieutenant Gansevoort did 
not notice it ? 

A, It was not my duty. 

Q. Had you not told Lieut. Gansevoort 
you thought Cromwell a suspicious man 
before this ? 

A. Yes, sir. 

Q. Had not Lieut. Gransevoort made it 
your duty to notice and report anything sus- 
picious ? 

A. Yes, sir. 

Q. Was you not the very man who first 
mentioned to Mr. Gansevoort that Cromwell 
was a suspicious person ? 

A, I can't say for that. 

Q. When was it you first told Lieut. 
Gansevoort that Cromwell was a dangerous 
man— the night of Mr. Spencer's arrest, or 
the morning after'? 

A. The night of Cromwell's arrest, about 
fifteen minutes or half an hour before. 

Q. Did you mention your reasons to Mr. 
Gansevoort for suspecting him ? 

A, Mr. Gansevoort came to me on Sun- 
day evening (the evening the mast was ear- 
ned away), and said, « King, I don't like 
CromweU's looks." He said CromweU all 



Uiat day could not look up to him, could not 
look him in the face. Cromwell used to be 
talking to him about the rigging every time 
he went forward. I said 1 had suspicions 
of him too ; he seems like a man out of 
his head ; since Mr. Spencer's arrest, he 
had called the wrong watch, and did not 
seem to mind the orders that were passed*^ 
I had my suspicions, because I had se^ 
him before the arrest taking the stars at 
night with Cromwell, and Mr. Spencer giv- 
ing him liquor, and Uieir being intimate to* 
gether. 

Q. Did 3rou not tell him then about Crom- 
well's not having obeyed hie order that 
morning ? 

A, I don't recollect telling him that time. 

Q. Did you ever hear anything of a ma- 
tiny until the arrest ? 

A. No, sir; not till the arrest of Mr- 
Spencer. 

BY COMMANDER MACKENZIE. 

Q. Before Small stopped jerking on the- 
weather-main-royal-brace, did you hear the 
commander repeat the order to belay ? 

A, 1 heard the order given twice to be^ 
lay ; I did not notice who gave it. 

Q. With the royals hoisted taught up, 
and the leeches taught, would not the haul- 
ing on the weather-brace drag the royal- 
mast forward, whether the lee-brace was 
taught or slack ? 

A. Yes, sir ; there were no backstays to 
the mast. 

Q. When you saw Small hauling violent* 
ly on the weather-main-royal-brace, after 
you had told him to be careful, as there was 
a boy on the yard, and after the order had 
been repeatedly given to belay, did you not 
fear that he would carry awayHhe mast ? 

A. I expected the boy to fall overboard, 
or on the deck. 

The testimony of Henry King was here 
closed ; his evidence was read to him, and 
corrected by him. 

Thomas Dickenson was then called, and 
being duly sworn by the president of the 
court, testified as follows : — 

EXAMINED BY COMMANDER MACKENZIE. 

Q. What is your name, your age, jrour 
rank ? Were you on board the Somers in 
her late cruise ? 

A. My name is Thonui^ Dickenson, mf 
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age 38 years ; I was carpenter's mate on 
board the Somers in her last cruise. 

Q. What was the subordination of the 
crew before the arrival of the Somers at 
.Madeira ? 

A, Very good. 

Q. What was the subordination of the 
-«rew subsequent to her departure from Ma- 
deira? 

A, Growing worse, declined. 

Q. What was the subordination shortly 
before the arrest of Mr. Spencer ? 

A, Very bad. 

Q. What was the cause of the falling off 
©f the discipline, and what was the conduct 
of Cromwell in this respect ? 

A. Cromwell's conduct was very bad — 
'made too free with the boys, and making 
remarks when an order was given from the 
quarter-deck, damning and cursing the bad 
discipline, by his uniting with the boys, and 
Mr. Spencer likewise ; it continued growing 
worse until the execution, then there was a 
change right away for the better. 

Q. Have you noticed any private con- 
versation between Mr. Spencer and Crom- 
well? 

A* Yes, sir, a great deal ; the last ten 
4ays or more before his arrest, they were 
-continually together talking ; directly after 
-we left the coast of Africa, Mr. Spencer 
came and sat on the bench where I was at 
work, and commenced a conversation about 
the brig ; after that ho and Cromwell talked 
together — Cromwell in Spanish, and Mr. 
Spencer would answer in English. I said 
to Mt. Spencer, " You have the advantage of 
me ; I can't understand what you are say- 
ing." Mr. Spencer said, " Never mind, you 
will know by-and-by." Another time I was 
standing aft, between three and four bells 
midwatch, two or three days before Mr. 
Spencer's arrest ; I went forward, going to 
the head ; as I Went forward, I saw some 
one in under the booms, near the galley- 
pipe ; I paused, and not seeing an officer on 
the forecastle, I turned back and looked in ; 
saw Mr. Spencer, Cromwell, and another 
man, on the other side of the hatch ; I could 
not tell exactly — I judged it to be Small ; I 
went to the head, and when I came back, 
they were at the same place still ; I spoke 
to fhem and passed aft ; I took my station 
at the pumps and sat down ; about five bells 
Commander Mackenzie came on deck ; he 
8to6d for about t^ minutes, leaning on the 



round-house; from there he went as far 
forward as the gangway, and gave the order 
to square the yards, as the wind was haul- 
ing more aft ; Cromwell and Mr. Spencer 
then came out ; after the duty was done, they 
went back to the same place, and about sev- 
en bells they were there still. 

Another time Cromwell tried to knock 
Sears down with a stick of wood ; the boy 
was ordered to break out the hold for a stick 
of timber ; Cromwell picked up a stick of 
wood and hove at this boy, and missed him ; 
he picked up another, and swore, " By God 
Almighty, he would knock out his brains, if 
he swung to the yardarm the next minute." 
I halloed at him, and the boy settled on his 
knees, expecting his death blow ; he stayed 
his hand, and said to me, '< Your time is 
damned short." 

Another time I made a pair of single 
sticks for the first lieutenant ; I was putting 
them in the storeroom, and he said they 
should not go in ; I told him they were the 
first lieutenant's ; he said he did not care a 
damn for the first lieutenant, and that he 
would fix me before long. 

Q. Did you notice anything particular in 
the demeanor of Waltham subsequent to the 
arrest of Mr. Spencer ? 

A, Yes, sir ; I noticed him being very 
sullen ; he appeared to be muttering threats 
— ^you could not tell what he said ; he was 
careless about his duty. 

CROSS-EXAMINED BY THE JUDGE ADVOCATE. 

Q. When did you first tell anything of 
this story about Mr. Spencer and Cromwell 
being under the booms a day or two before 
his arrest ? 

A, The day after Mr. Spencer was ar- 
rested, I told it to Mr. Gansevoort. 

BY CAPTAIN STORER. 

Q. Was this conduct of Cromwell re- 
ported to the proper authority at the time? 

A. I ordered Sears to report it ; 1 doa't 
know that he did ; I did not report the affair 
of the single-sticks. 

BY THE JUDGE ADVOCATE. 

Q. You and Cromwell were on bad 
terms, were you not ? 

A* No, sir. 

Q. Had he not threatened your life 
twice ? 

A. I did not notice it then, and only 
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thought it was a way of expressing him- 
self; not till after the arrest, could I tell 
the meaning of it. 

Q. Did you before the council of officers 
give it as your opinion, that the three exe- 
cuted persons should be put to death ? 

A. I did. 

Q. Who else did you then say were in 
your opinion concerned in the mutiny ? 

A. Wilson for one, Waltham, Kneasles, 
Gdderman, Sullivan, Hamilton, Van Velt- 
zor, Whitmore, Garrabrantz ; I don't recol- 
lect of suspecting Godfrey ; I might have 
suspected him at that time. 

Q. When did you first hear of the muti- 
ny, and from whom ? 

A. After Mr. Spencer's arrest ; I don't 
recollect from whonj at first; Mr. Ganse- 
yoort called the petty officers aft the even- 
ing of Mr. Spencer's arrest. 

Q. When did you first have any private 
conversation with Mr. Gansevoort about it ? 

A. Next morning he asked me what I 
thought of it, and who I thought were in 
it ; 1 told him I could not tell who. I men- 
tioned the circumstance of Mr. Spencer and 
Cromwell being together, and told him I 
suspected Cromwell ; he said he suspected 
him too ; told me to keep a good lookout, 
and to see what was going on forward. 

Q. What time of the day was this last 
conversation with Mr. Gansevoort ? 

A. About half-past 8 or 9 o'clock in the 
morning. 

Q. Did you notice Lieut. Gansevoort af- 
terward observing Cromwell? Would he 
look at him sternly and searchingly ? 
^. I think he did. I forgot to say I no- 
ticed Cromwell calling the larboard watch, 
instead of the starboard, on the morning af- 
ter Mr. Spencer's arrest. 

Q. Did Lieut. Gansevoort tell you when 
he first suspected Cromwell ? 

A, No, sir. 

Q. Did he say he had suspected Crom- 
well from the first discovery of Mr. Spen- 
cer's plan ? 

A. I don't recollect whether he said so, 
or not. 

Q. Did Mr. Gansevoort then speak of 
Cromwell as seaman and petty officer, and 
his character in those particulars ? 

A. No, sir ; I mentioned to Mr. Ganse- 
voort that I thought he was the most dan- 
gerous man in the vessel, and the deepest 
man in the plot. 



Q. Did Lieut. Gansevoort give you his 
reasons for suspecting Cromwell ? 

A. No, sir. 

Q. If an officer were to look at you for 
a day sternly and searchingly, so as to make 
you think yourself suspected of some crime, 
would not your manner have been embar- 
rassed ? 

A. Not if 1 knew I was innocent. 

Q. Did you watch Cromwell closely tbat 
day? 

A, I did, sir. 

Q. Was it you who said to Lieutenant 
Gansevoort, when on the day of execution 
he came to the petty officers to ask if 
Cromwell was innocent, ** He ought to. have 
thought of that before"? 

A. Cromwell was talking abeilt his wife^ 
— then I mentioned he ought to have thought 
of his dear wife before, not after it was too 
late. I believe I did make two or three 
such remarks as that in the question. 

Q. Was not this after the captain had 
been staggered by his protestations of inno- 
cence, and Mr. Spencer's entreaty that he 
should be spared, because he was not his 
accomplice ? 

A. Yes, sir ; I can't say whether it was 
before or after this that I made the remarks. 

Q. What was the inquiry or statement 
of Lieut. Gansevoort of the petty officers at 
that time, before you made this remark ? 

A. I recollect of his asking if we thought 
Cromwell innocent or not; the reply was 
made, " They thought him moat deeply in 
the plot." 

Q. Who made the reply ? 

A, Some of the petty officers, I for one, I 
do not know how many ; before this, when 
Mr. Gansevoort asked me if Cromwell was 
innocent, I said, " The d — d fool on the 
larboard arm-chest, and the d — d rascal on 
the starboard ;" Mr. Spencer was on the 
larboard side, Cromwell on the starboard. 

Q. Did you speak out your mind hearqr 
and strong on the day of execution, when 
Mr. Gansevoort asked the opinion of the 
petty officers as to Cromwell ? 

A, Yes, sir. 

Q. Had you hold of Cromwell's whip f 

A. No, sir. 

Q. Did you hear Cromwell, just before 
death, say to Mr. Gansevoort that in less 
than six months he would find out that bet 
(Cromwell) was innocent ? 

A. No, sir. 
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Q. Did you hear any proposition to make 
a rescue of the prisoners while Mr. Spen- 
cer was in irons ? 

A. No, sir. 

The testimony of Thomas Dickinson was 
liere closed ; his evidence was read, to him 
•end corrected by him. 

Captain Joshua R. Sands was then called, 
and being dnly sworn by the president of 
the court, testified as follows : — 

EXAMINED BY COMMANDER MACKENZIE. 

Q. What is your name, your rank, your 
station ? did you superintend the equipment 
of the Somers ? 

A, My name is Joshua R. Sands ; I am 
a commander in the navy attached to this 
yard ; the Somers was fitted out under my 
inspection. 

Q. Be pleased to give the dimensions 
and arrangement of the Somers, and state 
what convenience the Somers affords for 
ihe confinement of prisoners charged with 
■Bsotiny, supposing them to have accomplices 
among the unconfined crew. 

A, She is 266^^ tons measurement ; by 
English measure, 137.35; total capacity, 
120 tons ; length on deck, 103 feet, custom- 
house measurement ; beam, 25 feet : she 
has a trunk cabin, from the trunk to the bin- 
nacle, 2 feet 4 inches ; thence to the plat- 
form, 2 feet 8 inches : this refers to her fit- 
ting out ; about 3 feet from the after part 
of the platform to the taffrail ; her trunk 
■Tuns forward within 9^ inches of the pumps ; 
about 6 feet 4 inches between the trunk 
and bulwarks ; there is one gun which will 
occupy 5 feet of space ; between the trunk 
and slide, 2 feet passage-way ; the booms 
run forward from the mainmast 45 feet ; be- 
tween the booms and bulwark, 6 feet 4 
inches ; 3 guns abreast of the booms ; on 
oach side forward of the booms comes the 
galley-pipe, foremast, &c., &c. ; cabin, 8 
ieet long, 8 f^et wide forward, 2 feet aft ; 
•from the foot of the ladder to the forward 
^bulkhead, 5 feet : this bulkhead is made of 
pine, l|-inch stuff; one man could force 
the whole down ; the bulkhead is made of 
three sliding panne is, a batten above on the 
foreside, and sliding bolts overhead on the 
after; the wardroom 8 feet long, 10 feet 
wide, separated from the steerage by another 
bulkhead, made of the same materials : four 
men could force this bulkhead ; a door lead- 
ing into the steerage ; the ladder from the 



deck leads into the steerage ; the steerage k 
8 feet long, 14 feet wide ; the space of the 
steerage is taken up with the pumps ; there 
are three storerooms in the steerage ; the 
steerage is separated from the berthdeck by a 
bulkhead similar to the wardroom bulkhead; 
between the beagis the berth-deck is 4 feet 
10 inches, under the beams it is about 4 
feet 4 inches ; she has three shot-lockers, 
to which access is had through the berth- 
deck ; having possession of the berth-deck 
and access to the shot, it would be easy to 
carry away the bulkhead with them ; the 
shot weighs 32 lbs. I don't think the Soofr- 
ers had any convenience for confining pris- 
oners ; she was taken up with ammunition 
and stores, and what was necessary to make 
her efiicient as a cruiser. 

Q, Do you know oT any place on boaid 
the Somers more secure from rescue than 
the quarter-deck, for the confinement of 
prisoners charged with mutiny, and sup- 
posed to have accomplices among the un- 
confined crew I 

A, No, I know of no other place than 
the quarter-deck, and there one or two pris- 
oners would have been an inconvenience in 
working the vessel; below, accomplices 
could not well have been prevented having 
communication with them ; the berth-deck 
consisted of moveable hatches, which came 
within three or four inches of the water- 
tanks, well, provisions, wood, ^c. ; leA 
little or no room in the hold for any other 
things that were generally stowed there. 

The examination of Joshua R. Sands 
was here closed ; his evidence was read to 
him and corrected by him. 

Purser Heiskill recalled for the purpose 
of being cross-examined. 

Q. Did you observe the conduct of Mr. 
Spencer on the day of his arrest ? 

A, Yes, sir : I saw him on the morning 
of the day Wales made known the conspi- 
racy to me, lying down in the steerage, 
resting his head on his hand; I do not 
recollect if other officers were by, I imagine 
there were : he was looking steadily tow- 
ard the wardroom door ; I was afraid be 
would observe me telling Mr. Gansevoort 
the mutiny. 

Q. Is that all you saw of him that dayt 

A, I recollect seeing him after dinner, 
standing on the jacob's-ladder ; I do not 
recollect observing him farther that day. 

Q. Was not your attention particidarly 
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called to him by haviog before beard Mr. 
Wales' statement ? 

A. Yes, sir. 

Q. Is this, then, all that you recollect of 
that young man on that day prior to evening 
quarters 1 

A, All that I can now think of. 

Q. Did you not notice him doing the 
usual duties of his station on that day ? 

A, When I saw him on the jacob's-lad- 
der, I presume he was at his station, although 
I aril not positive of it. 

Q. Did you hear or see him doing any- 
thing toward carrying on ship's duty ? 

A. Not that I remember. 

Q. Did you notice him in conversation 
at all with the young officers ? 

A, Not that I remember. 

Q. Have you ever heard Mr. Spencer 
speak disrespectfully of the commander in 
the steerage? 

A. Not that I know of. 

Q. How many relatives or connexions 
had Commander Mackenzie among the 
steerage officers ? 

A, His clerk was his nephew ; Mr. De- 
londe is related to his brother : I believe 
that is all. 

Q. Did you exhibit to Commander Mac- 
kenzie the minutes of the council of offi- 
cers ? and, if so, when ? 

A. I did, on th^ morning of the 1st of 
December, the day of execution. 

Q. Before or after the close of the exam- 
ination, on that morning, of witnesses ? 

A. About the close. 

Q. Had you had them in your custody 
the preceding evening ? 

A, They were never out of my posses- 
sion. 

The testimony of Purser Heiskill was 
here suspended ; his evidence was read to 
him and corrected by him. 

The Court then adjourned until to-mor- 
row (Tuesday), March 7, at 10 o'clock, 
A. M. 



Navy Yard, ) 

Brooklyn, March 7, 1843. J 
The Court met this day in pursuance of 
adjournment. Present — 

Captain Downes, Captain McKeever, 
" Read, " Page, 

" Bolton, " Gwinn, 

** Turner, " Wyman, 



Captain Sloat, Com'dr Ogiea, 

" Storer, " Shubrick, 

Members ; 
W. H. Norris, Esq., of Baltimore, Judge 
Advocate, and Commander Alexander Sti- 
dell Mackenzie, accused. 

The journal of the preceding day was 
read and approved, with the exception of 
&ve pages not copied. 

Purser Heiskill recalled. 

BY JUDGE ADVOCATE. 

Q. Was not the letter of the officers in 
reply to Commander Mackenzie's prepared 
before you went from the wardroom with 
the minutes of the examination ? 

A. No, sir, it was not. 

Q. Had not the officers made out each 
his letter before you went up with the 
minutes ? 

^. I do not remember. 

Q. Before the examination of witnesses 
closed, did not Lieutenant Gansevoort come 
into the wardroom and say that the captain 
was anxious to get the reply of the officers 
to his letter 1 

A. I do not remember. 

Q. Do you not remember of Lieutenant 
Gansevport saying to that effect in the ward* 
room on the first of December ? 

A. I do pot. 

Q. What hour of the day was it that you 
took up the minutes to Commander Mac- 
kenzie ? 

A. I can not tell. 

Q. If you can not tell with exactitude, 
approach it as nearly as your memory will 
serve you? 

A. In the neighborhood of 10 o'clock. 

Q. Had you not written out your opinion 
then? 

A. I do not remember. 

Q. Was it not the conversation and con- 
clusion of the officers on the evening of the 
30th, that these men should be disposed of ? 

A, I think not ; I speak for myself. 

A. Are the papers shown you the origi- 
nal minuies of the council of officers, made 
by you at that time ? 

A, Yes, sir. 

The minutes are hereunto annexed. 

VAN VELZOR. 

" A good while since Mr. Spencer said he 
would like to have a ship to go to the north** 
west coast ; Cromwell and him was thic)L| 
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should tkink Cromwell meant to join Spen- 
cer to take this vessel ; Spencer thought 
he could raise money to get a ship. 

" My reasons for believing that Cromwell 
meant to join Spencer in taking this vessel, 
because I have frequently seen them in 
close conversation ; have never had any diffi- 
culty with Cromwell except once ; he had 
me punished ; I do not bear him any ill- 
will; don't think that Cromwell bears me 
any ill-will ; my opinion is they were form- 
ing a plot to take this vessel ; I mean Crom- 
well and Spencer. 

" When the Commander told the crew of 
the plot, my mind went back to things I 
had seen before Mr. Spencer was confined ; 
that made me believe there was a plot. 

(Sworn.) " Charles Van Velzor." 

GEORGE W. WARNER. 

" Have seen Cromwell and Spencer sit- 
ting together frequently ; have heard Mr. 
Spencer ask Cromwell what kind of a 
slaver this vessel would make, he replied, 
he thought she would make a nice slaver ; 
have no doubt but that he had joined Mr. 
Spencer in the project of taking this vessel ; 
thinks Cromwell would have taken this ves- 
sel to the northwest coast ; Cromwell was 
in a slaver, and taken a year since at Cuba ; 
thinks Cromwell would have taken second 
in command, and, very probably, after that 
would have taken command himself ; Spen- 
cer was not intimate with Cromwell during 
the day ; have no doubt Mr. Spencer meant 
to make the attack on the vessel ; thinks 
Cromwell a desperate character ; thinks 
Cromwell would have put Mr. Spencer to 
death if he could not make him of service ; 
thinks Small a desperate character ; Spen- 
cer did not enforce the orders lately on the 
forecastle as other officers did ; Mr. Spen- 
cer has been intimate with the crew ; have 
seen him give cigars to Cromwell. 

" Q. What was the reason for your saying 
to Green, * The damned son of a bitch 
(meaning Cromwell) ought to be hung V 

" -4. Because I thought him guilty ; Green 
said he did not believe that he (Spencer) 
had anything to do with it ; I told Green I 
thought Mr. Spencer as great a villain as 
any of them; hardly think Wilson was 
concerned ; thinks it very like Small has a 
hand into it ; is a person should think it 
likely Small would have joined ; has been 
in a slaver ; is pretty certain he has heard j 



Small say he was in a slaver ; he thinks 
Cromwell deserves to be hung ; thinks he 
is the most desperate person in the ship ; 
if I had my way of it I would hang him. 

'* Believe that Mr. Spencer had made use 
of Small and Cromwell to win over the 
men to his project, from what Wilson told 
me on the forecastle ; that Mr. Spencer 
asked him one day what was the cause of 
his shipping in the service ; he said it was 
on account of a small spree he had on shore; 
Mr. Spencer said he * knew the person he 
had the difficulty with ;' Wilson said, he 
' must have overheard something,' Spen- 
cer told him * No,' that there was * two or 
three on board,' and paused and finished by 
saying * never mind.' He believes Smail 
is engaged in this affair ; thinks there are 
other persons in the ship concerned ; can 
not mention names as I do not know them. 
" George W. Warner, O. S." 

h. a. gedney, seaman. 

" One evening while the vessel was 
going between Port Praya and Monrovia, 
Mr. Spencer and Cromwell were on the 
starboard side forecastle ; Mr. Spencer was 
conversing very low to Cromwell ; could 
not understand all that he said, but I heard 
him (Spencer) say to Cromwell, * he 
would try that, and if he succeeded well 
and good, and if not, he'd burst.' Know 
that he had reference to a voyage, and 
spoke about a voyage to the northwest coast; 
believe that Cromwell was concerned in the 
plot with Mr. Spencer to take this vessel ; I 
have heard the boys say that Mr. Spencer, for 
an officer, was very thick with Cromwell. I 
have never had any difficulty with Cromwell, 
Spencer, or Small. Think Cromwell, when 
aggravated, is a resolute and desperate man ; 
Collins told him in my hearing that he (Col- 
lins) ' was once on board a vessel wherie 
there was a keg of gold in the hold for six 
months, and no one knew of it but himself;' 
Cromwell replied that if he had such a 
chance he would run off with it to the 
western states. 

(Sworn.) " M. A. Gedney, Seaman.** 

** I now believe that when he (Spencer) told 
Cromwell that ' he would try that, and if 
he succeeded, well and good, and if not« 
he'd burst ;' that he alluded to taking this 
vessel. This I believe firmly. 

(Sworn.) **M. A- Gedney.** 
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" Sereral Bights after the ahove conver- 
sation Spencer said he ' hoped he (Crom- 
well) would not forget what they were 
talking about the other night,' * Oh, no, sir,' 
said Cromwell in reply. 

(Sworn.) "M. A. Gbdnby." 

M. H. GARTY. 

"Believes Spencer, Small, and Crom- 
well, were determined on taking this brig ; 
be supposes to turn pirates or retake sla- 
yers ; on or about the 11 th of Oct. heard 
Mr. Spencer say * the brig could be taken 
with six men, that he could take her with 
six men.' 1 told him he could not do it 
with three times six. Cromwell told me 
that Mr. Spencer had given him fifteen dol- 
lars, and that he was afraid to take care of 
it, and requested me to take charge of it ; I 
think there are some persons at lar^ that 
would voluntarily assist the prisoners if 
they had an opportunity ; think if the prison- 
ers were at large the brig would certainly 
be in great danger ; thinks there are per- 
sons adrift yet who would if an opportunity 
offered rescue the prisoners ; tbiuks the 
vessel would be safer if Cromwell, Spencer, 
and Small, were put to death. 

** Mr. Spencer told me that if he knew 
where the keys lay as well as me, that he 
would first take the arms and then secure 
the captain and officers, and then turn out 
the crew and they would see his men in 
arms and give up immediately, or words to 
that effect. About the 20th Nov, he told 
^ me that he expected to have a vessel of his 
own shortly. Sometime previous to this I 
heard him ask Cromwell how he would like 
to sail with him; Cromwell told him he 
would certainly like it well ; and Spencer 
said that it might make an alteration in him 
(Spencer) but that he (Cromwell) might not 
take notice of it. Thinks Cromwell a very 
desperate fellow ; I have observed him 
lately and have formed that opinion ; Mr. 
Spencer and him (Cromwell) I have often 
observed on the forecastle talking together ; 
thinks their object in taking slavers would 
be to convert them to their own use ; and 
not for the purpose of suppressing the slave- 
trade. 

(Sworn.) « M. H. Garty, Sergt:' 

OLIVER B. BROWNING. 

" All that Mr. Spencer ever said to me 
20 



about the matter, he asked me if I kad ever 
been in a Guineaman ; I answered that I 
once shipped in the Havana in one, and re- 
gretted my bargain, and run away before 
she left that port ; he (Mr. Spencer) replied, 
*0h, I forget — ^'twas not you, but Crom- 
well.' This occurred the day before Spen- 
cer was confined, between the hours of 6 
and 8 in the evening. 

** I would not like to be on board the bri^ 
if he (Cromwell) was at large ; I do not 
bear him any ill will ; I do not know that 
he bears me any ill will ; I do not believe 
it safe to have Cromwell, Small, and Spen- 
cer, on board ; I believe that if the men 
were at their stations taking care of the 
vessel in bad weather or any other time, 
when they could get a chance they would 
try to capture the vessel, if they could get 
a chance — to tell you * God Almighty's' 
truths I believe that some of the cooks 
around the galley, I think they are the main 
backers — viz., Waltham, Coustin, Howard, 
Gallia; 1 have my suspicions also about 
some of the boys — I think that those men- 
tioned, if they could make head, would re- 
lease the prisoners and take the vessel ; I 
believe Cromwell, Small, and Spencer, 
ought to be made way with (that is, killed) ; 
I think she (the vessel) would then be more 
safe ; that she is in danger of falling into their 
hands while they are on board ; have seen 
Cromwell and Mr. Spencer frequently talk- 
ing in a secret way on the forecastle ; think 
that he (Cromwell) is a man that would 
carry a project of that kind into execution ; I 
think that a man who would go in a Guinea- 
man would go in a piratical vessel ; I think 
they are on a par. 

(Sworn.) " O. B. Browning." 

THOMAS DICKINSON. 

'' I think that the following persons stiH 
at large are concerned in it, viz., Kneavals, 
Golderman, Sullivan, Hamilton, Van Velsor, 
Whitmore, Garrabrants, Godfrey (partly 
concerned in it), and Waltham, he more so 
than ever within two or three days ; thinks 
Mr. Spencer was at the head of the plan — 
that he started the plan first, and Cromwell 
seconded it, as what 1 have seen makes 
me think so ; think if they could get for- 
ward they would be more likely than ever 
to take the vessel; I saw Green drunk 
about a fortnight since, and about the same 
time saw him with a skin containing liquor 
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coining up from the galley ; belieTes that 
if they had the least chance in the world 
they would take the vessel quicker than 
«ver ; thinks those that are at large, if they 
had the least chance, would rescue the 
prisoners ; I think if Cromwell, Small, and 
Spencer, were made way with, it would put 
a stop to, and 1 think by that means the vessel 
vsill be safe ; have not the least doubt of the 
l^uilt of the three prisoners last mentioned. 
(Sworn.) *» Thomas Dickinson." 

WILLIAM COLLINS. 

"Wishes Cromwell, Small, and Spencer, 
were out of the ship ; thinks she would be 
more safe ; thinks that Spencer is the lead- 
er of the gang ; thinks that Cromwell is 
engaged in it ; heard him (Cromwell) say 
he had been in a slaver ; heard him tell the 
doctor this. 

(Sworn.) " William Collins." 

ANDREW ANDERSON. 

" I am not in Mr. Spencer's watch ; have 
«een Mr. Spencer and Cromwell often speak- 
ing together on the forecastle in a private 
way, never took much notice ; I think it's 
plain proof that they were plotting to take this 
vessel out of the hands of her officers ; from 
the first night Mr. Spencer was confined, 
and from what I heard from my shipmates, 
I suspected they were plotting to take the 
vessel : Mr. Spencer must be the head, 
Cromwell the next — thinks Small was not 
on good terms with Cromwell ; I think they 
are safe from here to St. Thomas, but from 
there home I think there is great danger, 
on account of the bad weather on the coast 
and squalls ; there will only be a few of us, 
and we will have to be together to take 
-care of the vessel ; thinks there is not much 
danger now, because two men now can do 
4IS much work as ten on the coast of the 
United States in the winter, and the boys 
will be of no use to us. 

" I don't know about the niggers at the 
f[alley — I don't like them — Cromwell could 
get anything at the galley — ^they appeared 
to like Cromwell there, he would very 
often take his pot and get coffee there ; he 
has given me some — I am a messmate of 
tiis. 

his 

(Sworn.) " Andrew x Andbr»on." 
mark 



Charles Rogers. 

" Mr, Spencer never spoke to me aboot 
any such transaction at all ; the day before 
we sailed from N. York I saw Mr. Spencer 
give Small some money; Mr. Spencer said 
'twas likely we would anchor off the bat- 
tery, and there would be some bomb-boats 
alongside and he could buy something; have 
seen them very often speaking toge&er, but 
do not know what it was about. I believe 
that Spencer gave Cromwell $15 on the 
passage to Madeira — Cromwell showed it 
to me and said that Mr. Spencer had given 
it to him. If we get into hard weather, I 
think it will be hard to look out for all the 
prisoners ; I believe if there are any at 
large concerned in the plot, that they could 
of a dark night rescue the prisoners. If 
there was a plot to take the vessel, it would 
not be safe to go on our coast in cold or bad 
weather with the prisoners — I • think they 
would rise and take the vessel ; I think if 
Cromwell, Small, and Spencer, were dis- 
posed of (that is, killed), our lives would 
be much safer. 

" Cromwell and Small understand navi- 
gation — these two are the only ones amoug 
the prisoners capable of taking charge of 
the vessel, I think. 

(Sworn.) *' Charles Rogers." 

CHARLES STEWART. 

" I am in the same watch with Mr. Spen- 
cer (viz., starboard watch) ; have seen 
Cromwfll and Spencer talking together 
oflen — talking low. I don't think the ves- 
sel is safe with these prisoners on board; 
this is my deliberate opinion, from what 
I've heard King, the gunner's mate, say, 
(that is) that he had heard the boys say 
that there were spies about — I think the 
prisoners have friends on board who would 
release them if they got a chance. I can't 
give any opinion as to his (Cromwell's) 
character — I have seen Cromwell at the 
galley getting a cup of cofiee now and then, 
his 

(Sworn.) " Charles X Stewart." 
mark 

henry kino. 
" List of men which he suspecte of be- 
ing engaged in this matter now : — Golder- 
man, Sullivan, and Waltham ; believes that 
Cromwell, was at the head of them; Mr. 
Spencer and Cromwell were engaged, most 
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^f«y first watch, taking stars ; believes 
that Small is engfts^ed in it, pretty deeply 
in it ; have seen Mr. Spencer talking with 
the above men frequently ; believes the ves- 
sel was in danger of being taken by them ; 
thinks Cromwell the head man ; thinks they 
have been engaged in it ever since we left 
New York ; thinks if they could pet adrift 
there would be danger of the vessel's being 
taken; thinks Spencer, Small, Cromwell, 
and Wilson, were the leaders ; thinks if 
Goiderman and Sullivan could get a party 
among the crew now, that they would re- 
lease the prisoners and take the vessel, and 
that they are not to be trusted, 
his 
(Sworn.) « H. X King, 

mark Gun-mate" 

PETER TYSON. 

*' Night before Mr. Spencer was put in 
irons, M'Kinley and Wilson came aft, while 
I was lying down between 4 and 5 gun ; 
they appeared to have been conversing be- 
fore; Wilson said to M'Kinley, * Come 
here, I want to tell you ;' M*Kinley then 
«aid, * He told me we have got spies on us, 
and had better be careful ;' Wilson said, * I 
defy any man to fhid out my business ; I 
know my business; I have been in too 
many scrapes ; he knows what I am, and 
that I never look to what is to come after- 
ward; I don't fear nothing, and go right 
ahead.' I did not know what they alluded 
to, but Wilson said, « I would not mind 
joining them;' M'Kinley said, *I don't 
know, I would rather go in a regular sla- 
ving expedition, for there you have $35 a 
month, and prize-money ; when we get to 
St. Thomas we will be fitted out.' Wilson 
said, *He knew that I did not come on 
hoard this vessel willingly.' I then pre- 
tended to wake up, and asked M*K. what 
that was about slavers. He appeared star- 
tled—he said, * I was talking of a slaver 
that went from St. Thomas fitted out in reg- 
ular man-of-war style, and was gone three 
or four months, and returned, and had taken 
three vessels ;' he said they were regular 
pirates in a measure. I asked him (M*K.) 
if he would like to go in a slaver ; he said 
he would not mind it much— when we got 
to St. Thomas he would run, if he got a 
chance to join a slaver ; I told him I had 
heard of slavers being fitted out at St. 
Thomas. (Swoni.) "Peteb Tyson." 



«U. S. Brio Somkrs, > 
" Nov. 26, 1842. J 

<< On the night of the 25th inst., in ibe 
2d dog-watch, I was standing by the bitts ; 
Acting Midshipman Philip Spencer came 
forward, and stated that he had somethii^ 
of importance to communicate to me, and 
requested me to get on the top of the booms 
with him; I did 86; when the following 
caiiversatian occurred — ^*' Are you afraid of 
death? Do you fear a dead man? and 
dare you kill a person ?" To the first, I 
replied that I was not afraid of death, but 
was not particularly anxious to die quite 
yet; and secondly, that I had no reasoa 
to give why I should fear a dead per- 
son; and thirdly, that if a person should 
insult and abuse me sufiiciently, I thought 
I could muster courage sufiicient to kill 
him. 

*' He then said he had something to com- 
municate, which would not only place his 
life in jeopardy, but a number of others 
concerned. He asked me if I would keep 
secret all he communicated; I promised 
him I would do so — whereupon he swore 
me. He then informed me that he was 
leagued with about twenty of the brig's 
company, to take her, murder all her offi- 
cers, and commence pirating on the high 
seas. He said he had the plan and stations 
of the men all arranged in secret writing, 
and that it was to go into force when he 
had the mid-watch; some of those con- 
cerned were to get into a sham-fight, and 
he was to bring them up to the mast, and 
call the oflScer of the deck (Mr. Rogers) ; 
whereupon they were to seize him, and 
throw him overboard ; this done, they were 
to proceed to the cabin, murder the com- 
mander, while some of his men were to be 
stationed at the steerage ladder and birth- 
deck door, so that in case any noise should 
be made in murdering the commander, and 
any of the wardroom or steerage ofiicers 
should come to his rescue, they were to cut 
them oflf as they came up. 

"In case there was no noise made, Mr 
Spencer was to go down in the wardroom 
(after having murdered the commander), and 
there, with his own hands, murder the 
wardroom oflScers while they were asleep. 

" Meantime the arm-chest, the keys of 
which he said he could put his hands on at 
any moment, was to be opened, and arms 
and ammunition given to the mutineers. Af- 
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ter having obtained possession of the brig, 
he was to select from among the crew such 
as would suit his purpose, and the remain- 
der were to be thrown overboard. 

" This accomplished, they were to throw 
the launch overboard, with all the spare 
spars and sails, so as not to have the decks 
lumbered up, as they could supply them- 
selves with spars and ^ails from the vessels 
they took, in case they should stand in need 
of any. The brig was to proceed to Cape 
St. Antonio, or the Isle of Pines, one of 
these places, and there take on board one 
who was familiar with their intended busi- 
ness, whom one of the conspirators was per- 
fectly acquainted with, and who was ready 
and willing to join in the expedition. Du- 
ring this conversation he called up one of 
the seamen, Elisha H. Small, and com- 
menced talking to him about something that' 
I could not exactly understand. Small 
looked astonished that he should be so open 
with me — whereupon Mr. Spencer remark- 
ed to him that he need not be under any 
apprehensions of fear from me, for I was one 
of them ; upon this Small remarked that he 
was very glad. Here Small was called 
away to execute some command, and Mr. 
Spencer said to him that he wished to have 
some further conversation with him in the 
mid-watch, and in the meantime he wished 
him to see that foretop-man. 

" Mr. Spencer then went on to state that 
the commander had a large amount of mon- 
ey on board, with that and what the purser 
had, would make a pretty little sum. He 
then asked me if I would become one of 
their number ; I did not tell him whether I 
would, or would not, but rather leaned on 
his side, in order to obtain further intelli- 
gence of their movements. He told me he 
had the thing all arranged in secret writing, 
enclosed in his neck-handkerchief, which he 
would show me at some future period. 
Hereupon my business called me away; 
Mr. Spencer followed me as far aft as the 
gangway, sajdng, that if I breathed a sylla- 
ble of what he had communicated, my life 
would not be worth a straw; as I would 
certainly be murdered, if not by him, by 
some of those concerned — escape was im- 
possible. If you will agree to become one 
of us, I will make you third officer on 
board ; i told him I would talk with him to- 
morrow upon the subject. 

" Here we parted for the night ; I imme- 



diately took the first opportmiity to make 
known to the commander his intentions. 
At first I attempted to inform the 1st lieu- 
tenant, Mr. Gansevoort, and went aft to do 
so, but had to pass Mr. Spencer to get into 
the wardroom, which I dared not do, for 
fear of awakening Spencer's suspicions, as 
he was still awake in his hammock, directly 
in front of the wardroom door. The first 
opportunity I could get to make the subject 
know^, was through Purser Heiskill, and 
requested he would let Mr. Gansevoort 
know immediately. Mr. Gansevoort, at the 
time I spoke to the purser, was on deck, 
and as I was fearful of awakening suspicions 
among those concerned, if I was seen talk- 
ing with him, as I knew not who were con- 
cerned. However, I went on deck, and 
told Mr. Gansevoort that Mr. Heiskill wish- 
ed to speak with him in the wardroom; he 
immediately came down, and the conspiracy 
was communicated to him by Purser Heis- 
kill. 

"I have frequently heard Mr. Spencer 
speak disrespectfully of Commander Mac- 
kenzie, calling him a damned old humbug, 
and some days since I noticed Mr. Spencer 
was very negligent in repeating orders that 
were given to him by the officer of the 
deck. Commander Mackenzie noticed this, 
and sent for Mr. Spencer ; he came back 
muttering curses against the commander, 
and said tbat it would be a pleasing task to 
him, on some of these dark nights, to chuck 
him (the commander) overboard when he 
was sitting on the round-house. This was 
said in the presence of a number of the 
crew, on the forecastle, and seemed to be a 
very amusing remark to them. I have fre- 
quently heard Mr. Spencer express his dis- 
like to Commander Mackenzie in this or a 
similar manner. At Cape Mesurado, when 
going on shore in one of the brig's boats, 
Mr. Spencer was not in proper uniform; 
the commander desired him to dress in uni- 
form, and go as officer of the boat ; he, how- 
ever, got in the boat, and pushed ofl* from 
the brig ; the commander hailed the boat, 
and asked if he had the ensign on board. 
Spencer sung out that we had not, and then 
muttered, * Gk) to hell, you damned old hum- 
bug !' (this the crew heard) * I won't come 
back for it,' at the same time saying that he 
wished the brig and all in her were in hell. 
At the time Mr. Spencer had the conversa- 
tion with me relative to the seizure of the 
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brig, the man Small was called up by Mr. 
Spencer, who asked him a question, and 
desired him to answer it in Spanish, the 
import of which I did not understand. Mr. 
Spencer spoke rather loud during the con- 
versation once or twice, and Small desired 
\am to be more careful, as there were a 
Humber of little pitchers around, who had 
great ears. During our passage from Port 
Praya to Mesurado, the berth-deck was so 
warm, that I used to go on deck during the 
Bight frequently, and sit for hours. The 
most of the time when Mr. Spencer had a 
watch on deck, I would find him engaged 
in conversation with the men, particularly 
Cromwell and Small, the three being often 
together. On one occasion, I found Mr. 
Spencer asleep in his watch. 

" James W. Wales." 

Q. Are those minutes made with a pen- 
cil? 

A. Yes, sir. 

Q. Why was this, in so grave a matter ? 

A. I do not know that 1 can give any 
particular reason — there were no lawyers 
there. 

Q. Were any corrections made in that 
testimony afterward ? 

A. There were. 

Q. Please to state them. 

A. One in Warner's statement ; I had 
written part of it down, and another question 
being asked of Warner, by one of the offi- 
cers, I lost the thread of what he had stated, 
after getting down a part of it ; I afterward 
asked him what he said, and then wrote it 
down ; I wish to show the erasures and 
corrections, that all may be clear ; 1 think 
I can write as distinctly with a pencil as 
with a pen ; there are several small altera- 
tions, but none were made without the ap 
probation, and all in the presence of the 
witness, and not without being read over to 
him more than once. 

Q. Was any portion of this testimony re- 
vised or corrected after the execution, by 
the witnesses, or any of them ? 

A. I am not positive ; some of these 
corrections were ms^de after the examin- 
ation. 

Q. Whom did you examine on the 1st of 
December ? 

A. I can not remember ; the statements 
were on loose sheets, and were not sewed 
loge^er until after by me. 



Q. Can't you remember how many were 
examined on the 1st of December ? 
A, No, sir, I can't. 

Q. When did you come to the conclusion 
that the execution was necessary ? 
-4. On December Ist. 
Q. On what ground 1 
A. I believed them guilty, from the testi- 
mony taken on November SOth and Decem- 
ber 1st, and believing that a great many of 
the crew were also guilty, and sympathizing 
with the seven prisoners confined on the 
quarter-deck ; the strength of the officers 
had almost left them, and I considered we 
were in no condition to contend with a body 
of mutineers. 

Q. Where was Commander Mackenzie 
when you gave him the minutes ? 

A. I did not give them to him ; I read 
them to him ; he was in his cabin. 

Q. Did he then show you the letter of 
the officei-s, or speak of it to you ? 
A. No, sir. 

Q. What was Commander Mackenzie 
engaged about when you first went into the 
cabin then ? 

A, I went down first, I think, or followed 
him down ; I am not positive. 

Q. During or at the close of the testi- 
mony, on the 30th, did any of the officers 
express the opinion that these men should 
be disposed of ? 

A. I do not remember ; I think it is likely 
they did. 

Q. Was not the conversation on these 
points unreserved, and at times in the pres- 
ence of witnesses, on the 30th ? 

A. There might have been ; I don't re- 
member. 

Q. Did the officers pass any caiitions to 
each other, not to signify their opinions in 
the hearing of witnesses ? 
A. Not that I remember. 
Q. Was any proposition made to apprize 
the three executed persons of a pending in- 4 
vestigation, and to offer them assistance and 
counsel, to see that nothing but truth should 
be against them ? 

A, Not that I am aware. 
Q. Had not Mr. Spencer been frequently 
invited into the wardroom, by Mr. Ganse- 
voort, before this ? • 

A, I can not say frequently ; he had dined 
there only once, I think ; I can not say by 
whose invitation. 
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Q. Was he in the habit of conversing in 
the wardroom with Dr. Leacock ? 

A. He would meet him occasionally ; I 
don't know that he was in the habit. 

Q. Were not any of tlie other steerage 
officers more frequently than once invited 
to dine in the wardroom ? 

A. It is possible, but I do not remember. 

Q. Have you known Mr. Spencer to 
make Mr. Gansevoort a present ? If so, 
when and what ? 

A. Yes, sir ; he gave him a pipe ; I 
think it was shortly after we left Monrovia. 

Q. Was it not about two weeks before 
the arrest ? 

A, I can not say. 

Q. Was it a handsome article ? 

A. I had no fault to find of it ; it was 
made of ivory, out of a whale's tooth, by the 
carpenter's mate. 

Q. Did yop ever hear Mr. Spencer ex- 
press his disrelish of the navy, and his in- 
tention to leave it ? 

^. I am not positive ; I rather think I 
have heard him say something of the kind. 

Q. Were the young officers shy of an in- 
timacy with Mr. Spencer ? 

A. I can not answer as to that. 

Q. Did a single one of his messmates 
take leave of him on the day of execution, 
except Midshipman Thompson ? 

A. I was not in a situation to see. 

Q. Do you know, or have you heard from 
the commander, that the yomig officers were 
cautioned against intimacy with Mr. Spen- 
cer 1 

^. I do not. 

Q. Had orders of any kind been issued 
for preparation for the execution, before you 
read the minutes to Commander Macken- 
zie ? 

A. Not that I am aware of. 

Q. Was each witness asked, before the 
council, if the persons should be put to 
d^ath? 
, A* The general question was, whether 
they thought the vessel would not be safer 
with those persons made way with — that is, 
killed ; to the best of my belief, these were 
the words. 

Q. Was it told the witnesses how soon 
this making away with was proposed for 
execution 1 

A. I think not. 

Q. Did any of them inquire when this 
putting to death was to take jdace ? 



A. No, sir. 

Q. Had you ascertained, from their ob* 
servations, the opinion of your associates in 
the council, on the evening of (he 30th 1 

A, I believe 1 knew the opinion of one 
or two, as to the guilt of the prisoners. 

Q. Had you any doubt, on the evening of 
the 30th, that on the next day they would 
be executed 1 

A, I don't know that the thought entered 
my mind. 

Q. Do you mean, by your last answer, 
that the thought of this execution had not 
entered your mind on the evening of the 
30th ? 

A. I don't know that it had; it might 
have done so, but I don't remember. 

Q. Had you not been consulted, on the 
29th and 30th, by Lieutenant Gansevoort, 
or other of the officers, as to putting these 
people out of the way ? 

A, Not that I remember. 

Q. Was it said, by any of the officers, 
that the thought of taking those prisoners to 
a foreign port was not to be thought of, as 
it would be disgraceful to the flag, or any* 
thing of that kind ? 

A. I believe I did hear something of the 
kind. 

Q. From whom ? 

A. I think from Mr. M. C. Perry. 

Q. How came he to make such a re- 
mark ? 

A, I can not tell ; the possibility of taking 
the prisoners into port was discussed ; the 
opinion wa9 given that it was impossible, 
and at the same time I heard this remarL 

Q. Did Lieutenant Gansevoort make 
known Commander Mackenzie's sentiment 
as to the matter of seeking protection being 
disgraceful ? 

A, No, sir, not that I know of* 

Q. Was it said at all that, if taken to the 
United States, they would escape punish- 
ment ? 

A, Not to my knowledge, or in my hear- 
ing, 

Q. Did you observe Mr. Spencer, ten or 
fifteen minutes before his arrest ? 

A, I was not on deck. 

Q. Did you not know that he was to be 
arrested ? 

A, I don't recollect that I did ; it is pos^ 
sible. 

Q. Had yoo not been, dimag the day> 
the channel of oommiuucatioB between 
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Wales and Mr. Gansevoort and the com- 
mander? 

A. I had between Mr. Wales and Mr. 
Gaosevoort, and I presume Mr. Ganeevoort 
mentioned everything to the commander. 

Q. Had not Mr. Gansevoort told you 
that Mr. Spencer was to be arrested at 
evening quarters ? 

A, No, sir ; I have no recollection of it* 

Q. Mr. Heiskill, what was the state of 
the brig as to silence at the time Mr. Spen- 
cer was called out from among the officers, 
and while he was being ironed ? 

A, I don't recollect of any particular 
noise ; I was called up from the wardroom, 
with the doctor, just before Mr. Spencer's 
wrest. 

Q. Was not this call from the wardroom 
notice of something unusual ? 

A, Yes, sir ; my station was in the ward- 
room. 

Q. With your attention warned by your 
confidential duties of the day, and this unu- 
raal summons, tell what passed between the 
commander and Mr. Spencer. 

A. I saw the commander walk in front 
of Mr. Spencer within a few feet of me ; I 
heard the commander say to him, " I un- 
derstatnl you aspire to the command of this 
vessel ; I do not know how you are to ob- 
tain it, unless by walking over my dead 
body and those of my officers." He then 
ipoke of the conversation with Mr. Wales ; 
he (Mr. Spencer) admitted what had been 
said to him, but that it had been in joke. 

Q. You then state, that before Mr. Spen- 
cer made a reply, the commander had spo- 
ken of the conversation with Wales then ? 

A. No, sir ; I do not state that the whole 
of that was said by the commander before 
Mr. Spencer made a reply. 

Q. Was any answer made by Mr. Spen- 
cer before Commander Mackenzie spoke to 
him of the conversation with Wales ? 

A. That answer was made to him, but 
whether before or after, I do not pretend to 
say. 

Q. Were you not within two or three 
feet at the time of this conversation ? 

A. Yes, sir ; within two, three, or four feet. 

Q. Have you given all Mr. Spencer's 
conversation ^ 

A, As far as I remember. 

Q. Were you by when SmaU was called 
aft? 

A, No, sir. 



Q. Where were you ? 

A. In the wardroom. 
. Q. Were you by when Wales was con- 
fronted with Mr. Spencer ? 

A, Yes, when he was called on the 
quarter-deck. 

Q. What conversation then passed ? 

^. I do not know that I heard what wa» 
said ; the object was for him to state as to 
his conversation with Mr. Spencer ; I hava 
no recollection of hearing what was said. 

Q. Did you hear Mr. Spencer then state 
that his talk on the preceding evening mam 
his first on such a subject, or did he speak 
of the whole thing as a thoughtless act ? 

A. Nothing of the kind said, that I 
heard. 

Q. Did you hear the commander say he 
thought Mr. Spencer half crazy, or child- 
ish ? 

A. No, sir. 

Q. Did you see Mr. Rogers go to call 
Small from the berth-deck ? 

A, No, sir ; I was in the wardroom. 

Q. Why did you go to the wardroom ? 

A, I went to my station in the wardroom, 
at the magazine. 

Q. That was your appropriate station at 
evening quarters ? 

A. Yes, sir. 

Q. Was you present at the opening of 
Mr. Spencer's locker on the 26th? 

A . No, sir. 

Q. Did you see Lieut. Gansevoort give 
Garty the key of the chest the irons were 
kept in ? 

A. Not that I remember. 

Q. Did you hear any conversation be- 
tween Mr. Gansevoort and Garty the even- 
ing of the 26th ? 

A, Not that I remember. 

Q. How did you dispose of yourself ufter 
the arrest on that evening ? 

A. I can not remember. 

Q. From the time of the arrest to the 
execution, had you any conversation with 
the prisoners ? 

A, No, sir. 

Q. Did you ever hear Small charged 
with having carried away the mast ? 

A, No, sir ; not to his face. 

Q. Before the execution, did you ever 
hear about Wilson and the handspike*? 

A, I think not. 

Q. Did you not talk with the ot&cen t» 
to every suspicious indication t ' 



Digitized by 



Google 



160 



PROCEEDINGS OF THE 



A. I presume so. 

Q. Can you tell when you first heard of 
this story about the handspike and heaver 
in the launch ? 

A* No, sir; I can not fix a time ; I ex- 
pect I heard it before our arrival here. 

Q. If King, who is the witness as to this 
matter, as to the handspike in the launch, 
were to tell you that he never mentioned it 
until the arrival of the brig here, would you 
still presume you had heard it before ? 

A. I don't pretend to say at what time I 
did hear it ; I can not ^x any time. 

Q. Did Mr. Spencer write to any of his 
friends at home, or ask Commander Mac- 
kenzie to make a memorandum for him? 
have you heard Captain Mackenzie say 
anything as to this ? 

A. I do not know that he made a request 
of that kind ; I saw the commander writing 
on the arm-chest just before Mr. Spencer's 
execution ; I kept a little way oflT, because 
I thought it was something private that Mr. 
Spencer did not wish me to hear ; I do not 
remember of having ever spoken to the 
commander, or he to me, about that wri- 
ting. 

Q. Did you soon after see that memo- 
randum ? 

A, No, sir. 

Q. How long was Captain Mackenzie 
then engaged in writing ? 

A. Perhaps fifteen or twenty minutes. 

Q. Did you hear any public annuncia- 
tion by Captain Mackenzie of his intention 
to take the executed persons to the United 
Stales on the morning Waltham was flog- 
ged ? 

A, I don't recollect. 

Q. When the dead bodies were at the 
yardarm, did you hear Commander Mac- 
kenzie tell the crew (pointing to Mr. Spen- 
cer), that ** Commodore Perry had not taken 
the responsibility of removing that young 
man from the brig, but he had of hanging 
him," or words to that eflfect, on the Sunday 
after the execution ? 

A. *I have no remembrance of it. 

Q. What was the effect of the execution 
on the crew ? 

A. I do not know that I can express an 
opinion as to that ; my duties did not throw 
me much' in contact with the crew. In my 
own mind it removed the fear of a rescue, 
knowing these three persons were the ring- 
leaders in the plot. 



Q. Am I to conclude that, with your lit- 
tle intercourse with the crew, you saw but 
little change in the men ? 

A, However great the change, from my 
little intercourse with the crew, I might not 
have observed it. 

Q. Mr. Heiskill, before the arrest, were 
not the ofiicers proud of their ship and 
crew? 

A, I don't know that they were. 

Q. Did you hear any complaint of want 
of discipline before the arrest ? 

A, I don't recollect of hearing any. 

Q. Can you tell me where the knife of 
Wilson, or dirk, came from ? 

A. M*Kinley was my cot-boy ; he was 
ashore twice in the cutters, and saw a dirk 
there, and wished me to pay for it, or to 
give him the money to pay for it ; that knife 
was bought by some of the crew ; he came 
ashore again, and I paid for the other knife; 
I should not know that knife, if I saw it 
again. 

Q. Did you not regard it at the time as 
a present to a serviceable boy you were 
fond of? 

A. Yes, sir ; I do not know that I was 
particularly fond of him. 

Q. Did M*Kinley wait or do service for 
the gentlemen in the wardroom ? 

A, At one time he was the wardroom 
boy ; occasionally he would come in to 
make the cots up, after we got another boy. 

Q. Was he not regarded as a good boy? 

A. He was; I regarded him as atten- 
tive. 

Q. Did you hear a conversation between 
him and Mr. Gansevoort, when leave of 
absence for him when you got home was 
talked of? 

A. I think I did ; Mr. Gansevoort asked 
him if he wanted some article of clothing; 
he said he preferred having a leave of ab- 
sence. 

Q. Did not Mr. Gansevoort enumerate 
several articles of clothing, and ask him if 
he was supplied therewith? 

A, I don't recollect ; he might have done 
so. 

Q. When was this ? was it not within 
two weeks of the arrest ? 

A, I think it was about that time. 

Q. How long was it after the execution 
that you examined the 4ocker of Mr. Spen- 
cer? 

A, Two or three days. 
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Q. Was this in compliance with a letter 
of instniction from the commander, dated 
December 3 ? 

A. It was in compliance with a letter re- 
ceived from him ; I do not recollect the 
date. I would now state that I made the 
grammatical corrections in the testimony 
aHer the execution, and the addition in 
Warner's also, but always before and with 
the approbation of the witnesses. 

Q. Was the testimony before the coun» 
cil, or Wales's portion of it, transcribed by 
him several days after the execution ? 

A. He assisted me in making several 
copies. 

Q. Did he tell you anything then of the 
mutiny being intended by Mr. Spencer to 
break out before we reached St. Thomas ? 

A. It has always been my impression 
that the mutiny was to break out before we 
reached St. Thomas. 

Q. Considering your proximity to St. 
Thomas, was not that the most startling 
fact to indicate the maturity of the mu- 
tiny? 

A. It was one reason, I should think. 

Q. How is it then that your recollection 
is 80 loose on this point ? 

A. I do not pretend to repeat at this time 
all that I heard then — there are many things 
I can not remember. 

Q. Did you hear any calculation then 
made as to when Midshipman Rogers was 
to have his next midwatch ? 

A . I think I heard it stated by some of 
the officers. 

Q. Did you ever hear any officer state 
this before the execution ? if so, whom ? 

A: I can't say. 

Q. Give the items and dates of Mr. Spen- 
cer's purchases from the purser. 

A. Sept. 12 — ^To two months advance, 
$50; segars, $7.50; sheeting, $2.76 — 
$6026: 1 comb, 15 cents; 1 coarse ditto, 
25 cents ; my order on Duvall, $7 ; 1 pair 
shoes, $1.10; 1 pair blue cloth trowsers, 
$4.40 ; cash, order to J. W. Wales, $3.75 ; 
50 segars, $1.50 ; 3 lbs. tobacco, $1.14; 
25 segars, 75 cents ; tobacco, 38 cents ; 
soap, 30 cents ; segars, 75 cents ; soap, 30 
cents ; segars, 75 cents ; segars, $2.25 ; 
cash, mess bill, $2.80 ; cash, $5 ; ribbon, 
25 cents ; handkerchief, 75 cents ; grass, 
25 cents ; segars, 75 cents ; segars, 75 
cents ; fine comb, 13 cents ; coarse comb, 
25 cents ; tobacco, 38 cents ; segars, 75 
21 



cents; segars, $1*50]- 5 bnncl^s segars, 
$3.75 ; 1 mattrass, $4. 

Nov. 1 — 1-2 lb. tea, 50 cents ; 5 lb. su- 
gar, 50 cents ; (for Clark) soap, 30 c^ts ; 
tobacco, 38 cents ; buttons, 10 cents ; to- 
bacco, 38 cents ; 1-2 lb. thread, 45 cents ; 
soap, 30 cents (for King) ; cash, $7.17. 

Nov. 11 — ^^Mess bill (Monrovia), $3. 

Nov. 12 — Tobacco, 38 cents ; looking- 
glass, 25 cents^; tobacco, 38 cents ; 2 ra- 
zors, 50 cents ; cake soap, 18 cents ; sha- 
ving-box and brush, 25 cents ; 3 yards 
ribbon, 38 cents ; 1 scrub brush, 25 cents ; 
2 bars soap, 60 cents. 

Nov. 26-— Tobacco, 38 cents ; slops, 
$1.97. 

Amount in money, $122.25. 

Q. Please count the items, and tell me 
how many after the purchase of the razors ? 

A. Seven items after the purchase of the 
razors, that will not give the date, for , my ' 
steward makes the charges in a small book. 

Q. Was it not in one of the razor-cases 
you sold Mr. Spencer that the paper in his 
locker was found ? 

A. I presume it was — ^I do not know. 

Q. When you went to Mr. Wales for the 
items of charge against officers, for trans- 
cription into your book, did he not furnish 
you with all subsisting then at that time to 
the date of your transcription ? 

A. Yes, sir. 

Q. Why, then, is the date of 12th No- 
vember in your account ? does it show that 
on that date or afterward you transcribed 
the items into your book ? 

A. Either at that time or afterward. 

Q. How many items are there from the 
12th of November till ypu reach the r^izors ? 

A. They are the fourth article charged. 

Q. Were any purchases made by Mr. 
Spencer after his confinement. 

A. I think not. 

BY CAPTAIN BOLTON. 

Q. Do you know anything, or what, of a 
misunderstanding or ill will existing be- 
tween Commander Mackenzie and Mr. 
Wales ? 

A. I know there was a misunderstanding 
while we were at Porto Rico ; I understood 
Mr. Wales to say, that after he explained 
the matter to the commander he was satis- 
fied. 

Q. Do you know of any prejudice exist* 
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ing against Mr. Spencer on the part of Mr. 
Gansevoort ? 

A, No, sir. 

Q. Do you know of any prejudice exist- 
ing, anterior to the execution, on the part of 
Mr. Wales against Mr. Spencer, Cromwell, 
or Small ? 

il. I do not know of any. 

BY THE JUDGE ADVOCATE. 

Q. Did this misunderstanding between 
the captain and Mr. Wales appear to give 
the latter uneasiness ? 

A, I don't know that it did. 

Q. Was it of a delicate nature ? 

A. Yes, sir. 

Q. Did it concern Mr. Wales's charac- 
ter t 

A, After he had explained it, I should 
think not. 

Q. When did the explanation take place ? 

A, I do not know — some time since, I 
believe. 

Q. Was it before the arrest ? 

A, I think Mr. Wales spoke of this mat- 
ter before the arrest. 

Q. Shortly before the arrest ? 

A, I won't pretend to fix upon a time. 

Q. Were you purser when the crew of 
the Somers was drafted on board ? 

A. There was a crew on board when I 
joined her in the last of June. 

Q. Did you not know that out of the 166 
apprentices taken on trial by Captain Mac- 
kenzie, only seventy odd were kept as the 
crew with which she sailed on her last 
cruise ? 

A, I know there was a transfer of ap- 
prentices made before she sailed her last 
cruise. 

Q. Why was this transfer made ? 

A, The commander was not satisfied, I 
presume, with those on board, and wanted 
better. 

Q. Was it not your understanding when 
you sailed that your boys had been care- 
fully picked from a large number in this 
port? 

A, I don't know that there was any un- 
derstanding. 

The testimony of Purser Heiskill was 
here closed ; his evidence was read to him 
and corrected by him. 

Commander Mackenzie submitted the 
following statement, which was read by.the 
judge advocate: — 



'* Commander Mackenzie admits that he 
was permitted to select the crew of tke 
Somers from the whole number of appren- 
tices on board, the North Carolina — ^ibal he 
selected them from their physical appear- 
ance and their indications of health, activi- 
ty, intelligence, and spirit — and that he at 
various times, and particularly after his 
return from Porto Rico^ made numerous 
changes in his crew, chiefly on account of 
defective physical and mental constitutions. 

'* Commander Mackenzie also recollects 
that some of the apprentices thus selected 
by him were recommended by the officers 
of the North Carolina, but no record of the 
characters borne by them on board that ve«- 
sel was kept on board the Somers: they 
were estimated and promoted according to 
the comnoander's own observation of their 
merits, or the recommendation of the first 
lieutenant. 

" Very respectfully submitted by 
" Alex. Slidrll Mackenzie, 
« ComdW U. S. Natty. 

" Tuesday, March 7, 1843J' 

The Court then adjourned until to-mw- 
row (Wednesday), March 8, at 10 o'clock, 
A. M. 



U. S. Navy Yard, } 
Brooklyn, March 8, 1843. V 
The Court met this day in pursuance of 
adjournment. Present — 

Captain Downes, Captain McKeever, 
" Read, " Page, 

" Bolton, " Gwum, 

" Turner, " Wyman, 

" Sloat, Com'dr Ogden, 
" Storer, " Shubrick, 

Members; 
Wm. H. Norris, Esq., of Baltimore, Judge 
Advocate, and Commander Alex. SlideH 
Mackenzie, accused. 

The journal of the preceding day, and 
the ^ye pages not read yesterday, were 
read and approved. 

Acting-Midshipman Tillotson was thett 
called, and being duly sworn by the pre^' 
dent of the court, testified as follows, tie 
was called by the prosecution, the defence 
having rested. The judge advocate sub- 
mitted the following statement, which wa» 
read :— 
" The judge advocate proposes to corn- 
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mence lli« tejpHcato'ry testimony of the 
prosecution, by calling some of the officers 
of the Sortiers who have not been sworn by 
the accused, and he desires of the court the 
liberty of making their examination in 
chief in the nature of a cross-examina- 
tion. 

"It is a settled principle of law, that 
where from the circumstance of the transac- 
tions, or relative positions of the parties, one 
side has to call a witness biased against its 
views of the case, the privilege will be al- 
lowed. Where a son is adduced against 
his father, or a servant or agent against his 
employer, are among the illustrations of the 
general principle of exception to the usual 
rule put down in the books. The general 
language of Starkey, 1st vol., 162, is : * The 
court frequently pennits an adverse witness 
to be cross-examined by the party who calls 
hira.' And by Phillips on Evidence, 1st 
vol., 269, Cowen's edition, it is stated, * If 
a witness should appear to be in the inter- 
est of the opposite party^ or unwilling to 
give evidence, the bourt will, in its discretion, 
allow the examination in chief to assume 
something of the form of a cross-examina- 
tion.' And in Roscoe's Crim. Evidence, 
127, the decision of Chief Justice Best, of 
England, is given, that if * a witness stands 
in a situation which of necessity makes him 
adverse to the party calling him, the coun- 
sel may, as a matter of right, cross-examine 
him.' 

"The learned labors of Justice Cowen 
have assembled the American authorities, 
especially of New York, to the same effect, 
in an able note to the above citation from 
Phillips, to be found in note 506 to his edi- 
tion of that author's treatise. 

"This case furnishes every incident to 
justify and enforce the exception. Some 
of the witnesses are the relatives and con- 
nexions of the accused. But above all, the 
attendant circumstances of the transaction, 
which is the basis of this prosecution, and 
the mutual position of the officers ever since 
its occurrence, give a peculiar claim for the 
allowance of the privilege. With a view 
to keep them on the spot, and the duration 
of this trial not being foreseen, these offi- 
cers have remained aboard the Somers ever 
since, in constant association with each 
other, and exposed, by the influence of natu- 
ral laws and motives, to the exchange of 
their recollections, conversations, and de- 



ductions, as to facts an:a witweisses, as might 
well prevent the mo^t mature minds from 
separating fact from opinion and belief, and 
from avoiding the insensible adoption by 
each as his own. of that knowledge, or that 
state of mind, which was originally individ- 
ual and peculiar to one, or a few. It will 
naturally, under such circumstances, occur, 
that the several minds, if not made critically 
to practise self-inspection, will not so much 
be that number of mirrors, reflecting one 
transaction, as the multiplication of the same 
reflection. 

" In fact, there is no plan by which tho 
intercourse of these officers could, or ought 
to have been prevented. 

" I am compelled, very reluctantly, to 
present to the court two incidents, to illus- 
trate and enforce, in a manner, the above 
Views. When this case was about being 
commenced. Midshipman Hays was desired 
to favor me with an opportunity, by a visit, 
to ascertain his information, with a view to 
the preparation and inception of the case. 
He waited on me, and soon manifested atv 
ingenuous embarrassment of manner, indi- 
cating some reluctance to communicate what 
he knew. 

" After replying to a few trivial questions, 
he candidly stated to me, that he did not 
think me entitled, except on the stand, to 
his information. His mistake was explained 
to him, and he was told that though the law 
did not compel a witness to answer out of 
court, that habit and sense made the right 
as perfect, as if of legal prescription — ^that 
otherwise no case could be prepared. But, 
observing his unremoved disinclination to 
the examination, I told this courteous officer 
I would not be urgent with him. I felt as- 
sured he would state our interview, and my 
observations, to his associates, and in good 
season reflection would obviate any future 
objection. I inferred, at the time, that he 
was acting on some exchange of opinion 
with his professional companions, as he had 
called on me after notice of the object in 
view from his visit. 

" This incident I never should have re- 
called, but for a similar declination on yes- 
terday, from Midshipman Tillotson. Before 
the court closed, I sent a messenger for that 
officer, and, on his arrival,^ desired to know 
whether he had an objection to afford me, 
in private, his knowledge of the incidents 
of the last cruide of the Somers. He po- 
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litely replied he h?id. I then found my an- 
ticipation frustrated, as to any change of 
what I supposed the view of the officers, in 
respect to the relative position and duties 
of a judge advocate, and witnesses for the 
prosecution. 

" All the officers and crew of that brig 
were furnished by the department for wit- 
nesses at my selection. With neither have 
I had any opportunities of conversation. I 
have never sought any with the crew. My 
duties to the case compel me to offijr these, 
gentlemen, wholly in the dark as to their 
disposition and acquaintance with facts, ex- 
cept as shown in the record of the court of 
inquiry. Under these circumstances, it is 
conceived the privilege asked, is but fair 
and reasonable. 

" William H. Norris, 

" Judge Advocate..^'' 

The counsel for the accused requesting 
time to prepare his objections in writing, 
the Court adjourned until to-morrow (Thurs- 
-day), March 9, at 10 o'clock, A.M. 



Navy Yard, 
Brooklyn, March 9, 1843 
The Court met this day in pursuance of 
, adjournment. Present — 

Captain Downes, Captain McKeever, 
" Read, " Page, 

" Bolton, " Gwinn, 

" Turner, " Wyman, 

" Sloat, Com'dr Ogden, 

" Storer, " Shubrick, 

Members ; 
W. H. Norris, Esq., of Baltimore, Judge 
Advocate, and Comnaander Alexander Sli- 
dell Mackenzie, accused. 

The journal of the preceding day was 
read and approved. 

The counsel for Commander Mackenzie 
then read the following paper : — 

" May it please the court : The coun- 
sel for the defence in this case have, from 
its commencement, been desirous that the 
examination of the evidence, on which it 
depends, should be conducted in the fullest 
and freest manner ; and, actuated by these 
; considerations, they have repeatedly for- 
borne to raise objections which, in their ap- 
prehension, were well warranted by the 
daily constructions ^nd, applications of the 



rules of evidence. But the motion now 
made by the judge advocate, is one so en- 
tirely unwarranted by any rule or practice, 
so dangerous as a precedent, and so inju- 
rious in the imputations it conveys (whether 
these imputations be designed, or not), that 
We do not feel ourselves at liberty to give 
it other than the most strenuous opposition. 

" An application, coming as this does, 
from the officer whose special duty it is to 
instruct the court upon questions of law, and 
tending, at the same time, to overturn one 
of the best settled principles of that law 
which he is placed here to expound,, should, 
in our judgment, b^ resisted at the outset. 

" The judge advocate proposes to call 
some of the officers of the Somers, who 
have not been sworn, and to conduct their 
direct-examination as if it were a cross-ex- 
amination. Whether the permission asked 
for, if granted, is to extend no lower than to 
warrant officers, to embrace petty officers, or 
ta be used hereafter as a precedent for ask- 
ing the same liberty in regard to those ap- 
prentices charged as participators in the 
mutiny, does not at present appear, but to 
any extent, and every extent, we consider 
.the request inadmissible. We shall at pres- 
ent assume that the motion now made, do^s 
not apply to those suspected of having joined 
in the plot. 

" They are notoriously willing witnesses 
for the charges, and to give the counsel for 
the people liberty to put leading questions 
to willing witnesses would be, in a capital 
case, to give it a ruthless and appalling 
character. 

" The rule distinguishing direct from crass- 
examination, which prohibits counsel from 
putting to the witnesses whom he calls lead- 
ing questions ; questions tending to contra- 
dict his own statements and impeach his 
veracity, is one familiar to almost every 
mind, and upon the good sense, upon which, 
it certainly is not necessary here to com- 
ment. The practical distinctions between 
direct and cross-examination are well stated 
by Mr. Starkie, vol. 1, p. 145. 

** If there is n6 apprehension that a wit- 
ness has any other disposition than to gii'e a 
plain and succinct declaration of the truths, 
nor any wish in tha advocate to convey a dif- 
ferent impression, but his cross-examination 
is merely for. the purpose of explanation or 
for ascertaining further facts of which be 
may be supposed to have a knowledge ; it 
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ii mH materially distrnguished from his ex- 
amination in chief. The peculiar character 
of cross-extimination otilf attaches when it 
is suspected that th6 witness is guiUy of 
perjury, or at least of misrepresentation or 
suppression of facts, or when it is wished to 
convey that impression to the jury. 

" Such, as we have already stated, is the 
rnle which peremptorily prohibits the advo- 
cate from cross-examining the witnesses 
called by himself; which prohibits him, in 
other words, from impeaching the /iharacter 
of the witness upon whom he himself re- 
lies. 

" What are the exceptions to this rule ? 
There is but one, and that, grown out of ex- 
perience, is based upon good sense and is 
completely incorporated with the law, viz. : 
that where a witness upon the stand, after 
his examination has commenced, shall, by 
bis answers or his demeanor, create any 
suspicion that he will violate his duty and 
falsify the path which he has taken, he 
may, in the discretion of the court, a dis- 
cretion to be governed and controlled by 
these circumstances, be treated as an ad- 
verse, an unwilling, and a suspected wit- 
ness ; and, as such, be cross-examined by 
tfee party calling him. This is the only ex- 
ception having any bearing upon the matter 
before us. The very authorities cited by 
tbe jud^e advocate, proves the correctness 
of this proposition, although they are cited 
by him in such a manner that they do not 
convey their entire force and meaning. 

" The whole of the extract from Starkie 
is as follows : — 

" * The mode of examination is in truth 
regulated by the discretion of the court, ac- 
cording to the disposition and temper of the 
witnesses. The court frequently permits 
an adverse witness to be cross-examined by 
tbe party who calls him/ 

So says our American authority, Green- 
leaf on Ev., 482. * In some cases, how- 
ever, leading questions are permitted even 
in a direct examination, namely, where the 
witness appears to be hostile to the party 
producing him, or in the interest of the other 
party, or unwilling to give evidence, or 
where an omission in his testimony is evi* 
Neatly caused by want of recollection which 
a suggestion may assist.' 

" So, again, in Raskin vs, Carew, referred 
to in Roscoe's Criminal Evidence, and on 
the saaie page from which the judge advo- 



cate has taken his citation, it is decided that' 
* When a witness examined in chief, by his' 
conduct in the box shows himself decidedly 
adverse to the party calling him, it is in^ the 
discretion of the judge to allow him to be' 
cross-examined.* 

" So in Murphy's case, 8 c. and p. 297,' 
Coleridge I., after a protracted exa(mination' 
of the person on the stand, says, * My 
opinion is that this witness has conducted 
fhimself in such a way that Mr. Thesigir is* 
entitled to cross-examine him.' 

" So in Chapman's case, 8 c. and p. 558, 
by Lord Abingen, C. B. ^ If on the trials 
the witness show any unfair bias, the coun* 
sel who calls him may cross-examine him.* 

" The opinion of C. J. Best, cited by the 
judge advocate, was delivered in the case of 
Clark vs, Laffing (Ryan Moody, 125) ; that 
was an issue sent from the court of chan- 
cery, accompanied with directions that the 
defendant should be examined as a witness^- 
It was in this case thai Best,C. J.,said,* l^Acr« 
the witness is necessarily adverse, he may h^ 
eross^xamined.^ It will not be pretended 
that officers of the United States govemmeH* 
are * necessarily adverse to their own gov-* 
emment.' 

" But it is mere superero^tion to accumu-^ 
late authorities upon a point in regard te 
which there is no diversity, nor any con- 
flict, between the English and American 
rule. 

"The discretion of the court is to govern 
the matter, and that discretion is to bo regu- 
lated by the conduct of the witness after his 
examination shall have commenced. 

"Now, what is the case which the judge 
advocate presents ? He announces his in- 
tention to call, not one, but a class of wit- 
nesses ; and in regard to them all, before ai 
single interrogatory is put, he assumes that^ 
all these gentlemen, whose character and 
whose commission equally forbid the idea, 
are witnesses not merely hostile, but unwiU 
ling to speak the truth, and who are to be» 
placed by the court without the ordinary*^ 
pale of evidence. 

" Protestuig as we do against this, in behalf 
of the witnesses themselves, and on account 
of the precedent^ so dangerous in its conse-- 
quences, which it threatens to establish, we 
repeat the proposition which was made yes- 
terday, when this matter was first started, 
that the examinati(m be conducted in the- 
usual manner until it shall appear (until' 
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there shall be tht least color for stuipecting) 
that the witnesses are unwilling to speak 
the truth — pledging ourselves, when that 
fact is established, to withdraw all oppo- 
sition to the present request. We can not 
give better proof that our present applica- 
tion is dictated by no captious temper, nor 
any desire to avoid the most searching 
scrutiny. 

" It is idle to speculate, as the judge advo- 
cate has done, upon the relative position of 
these witnesses and the defendant. The 
true question is not, whether the witness 
may be biased, but whether he is in fact 
biased, and that can only be established by 
the test of examination. It would be in the 
last degree unjust, to act upon a contrary 
assumption, involving as it does the viola- 
tion of duty and the violation of an oath. 

" The facts stated by the judge advocate in 
regard to Midshipmen Hays and Tillotson, 
are totally irrelevant to the matter before us. 
The judge advocate occupies the place of a 
public prosecutor. Although he is undoubt- 
edly bound to protect the party on trial, it is 
at the same time his duty thoroughly to sift 
the evidence ; and these gentlemen may 
well be pardoned for entertaining the im- 
fHression that the proceeding on his part was 
one of a hostile character, and for declining 
on this ground to confer with him on the 
subject in private, the more especially when 
it was rendered apparently so superfluous 
by the protracted and elaborate investiga- 
tion before the court of inquiry. One of 
these gentlemen informed the judge advo- 
cate that he was ready to give his testimony 
on the stand, and both are now at his dis- 
position. He has no right to assume, nor 
should the court assume that their examin- 
.-aiion will not be^ so far as fulness and fair- 
.•Bess go, everything he could wish. 

^* We earnestly and respectfully beg the 
qeuil to deny an application which tends to 
overlurn an important and well-settled rule 
of evidence, to establish a precedent of a 
i^ery dangerous character, and which carries 
with it imputations, whether intentional or 
»ot, of a very painful and irritating nature. 
"Theodore Sedgewick, 

" Of Counsel." 



The brief reply of the judge advocate to 
th« paper of the counsel for the accused, is 
. as follows : — 



The counsel mistakes the object of a 
cBoss-examiuation,* when he says it is for 
the purpose of impeachment, or of extorting 
what a witness wishes to withhold. This 
interpretation woidd make its exercise, in 
every case, an insult — as much so when a 
witness is called by the other side, as by 
your own. 

The true object of it is, to recognise the 
influence of natural laws and motives in the 
most honest bosoms, and to refresh wit- 
nesses whose feelings naturally cause them 
to retain in vivid recollection tho^ circum- 
stances that correspond with their views of 
the case, and to suffer to drop from recol- 
lection those facts which appear unimpor- 
tant to them, but are of primary importance 
to those taking an opposite view. 

Had these officers allowed a private ex- 
amination at the start, much of the prolixity 
and toil of cross-examination would have 
been avoided. As it is, a bunch of keys 
has been thrown the judge advocate ; one 
word would have told ihe one fitted to each 
door, but he has been compelled at every 
lock to try the whole bunch. 

It will be remembered that my applica- 
tion to Midshipman Hays was before the 
examination of a single witness, but after it 
was determined my position should be that 
of a prosecutor. 

The judge advocate disclaims the protec- 
tion of the accused any further than is the 
duty of any honest and fair prosecutor, and 
has so done from the first, and is willing to 
be regarded as intending to advance any 
fact that he may believe material to the 
right view of the prosecution. 

The court was then cleared, and on re- 
opening it. Commander Mackenzie was in- 
formed that the application of the judge ad- 
vocate could not be granted. 

Purser Heiskill recalled. 

examined by the judge advocate. 

Q. Were any of the witnesses asked be- 
fore the council of officers as to the carrying 
away of the mast, or as to the rush aft, as 
indicating an insubordination on board, or 
did any of them testify as to either of these 
matters ? 

A. I don't recollect that the question was 
asked. 

BY CQMMANDER MACKENZIE. 

Q. What was the conditioa of the offi- 
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cers of the Somers, as to exhaustion, on tbe 
eTening of the execution ? 

A. They were very iBuch exhausted ; 
indeed for myself I could scarcely stand, 
being obliged to walk continually during 
our watch. 

The testimony of Purser Heiskill was 
here closed ; his evidence was read to him 
and corrected by him. 

Midshipman Tiilotson recalled. 

EXAMINED BY THE JUDGE ADVOCATE. 

Q. What is your name, age, and rank ? 
How long have you been in the service, 
and were you on board of the Somers in 
her last cruise ? 

A. My name is John Tiilotson — my age 
16 ; I was on board the Somers in her last 
cruise, as acting-midshipman ; I have been 
in the service since July. 

Q. Did you see the late Midshipman 
Spencer in the steerage on the evening of 
the 25ih November ? if so, state all you saw 
occur then and there. 

A, Either that night or the evening pre- 
vious, I saw him engaged writing on a piece 
of paper; after he had finished, he said he 
would not have it seen by any one on any 
account, or words to that efiect. 

Q. What time was this ? 

A. About 7 o'clock. 

Q. How far did he sit from you ? 

A. Three or four feet. 

Q. Was he writing on a table ? 

A. Yes, sir. 

Q. By candlelight? 

A, Yes, sir. 

Q. How long was he writing ? 

A. I don't know, I don't recollect when I 
first saw him. 

Q. How long was he writing under your 
observation ? 

A. I did not observe him particularly, 
and do not know how long. 

Q. What did he do with the paper ? 

A. I don't know — I think he folded it up 
and put it in his locker ; I am not certain. 

Q. Was his locker opened while he was 
writing, or did he unlock it when he was 
going to put away the paper ? 

A. I don't recollect. 

Q. Did you see him begin to write 1 

A. I don't recollect ; I think I did not. 

Q. Do you know where he got the paper 
from? 

A. No, sir. 



Q. How long were you in the steerage 
with him then ? 

A. I don't recollect. 

Q. Were you as much as twenty min- 
utes? 

A. I don't recollect whether I remained 
in the steerage or not ; I don't know how 
long I was there. 

Q. Were you sitting down while Mr. 
Spencer was writing ? 

A. I think I was standing* up. 

Q. Did you make any remarks to Mr. 
Spencer then ? 

A . I don't recollect that I did. 

Q. When did he make the observation 
that he would not ^ave anybody to see it on 
any account ? 

A. After he finished writing. 

Q. How are you sure it was paper he 
was writing on ? 

A. I saw it. 

Q. Would you be able to identify it ? 

A. No, sir. 

Q. Would you have had a better oppor- 
tunity of identifying that paper by seeing 
Mr. Spencer have it as you passed by him, 
or as you did ? 

A. As I did. 

Q Did Mr Spencer, while you were in 
the steerage then, make any other observa- 
tion to you ? 

A. I don't recollect of any. 

Q. Did you see him with any liquor 
that evening ? 

A. That evening, or the evening before, 
I saw the wardroom steward give him half 
a tumbler full of liquor. 

Q. What did he do with the liqnor? 

A. He put it in his locker. 

Q. Did you see him afterward take it 
from his locker ? 

A. Yes, sir. 

Q. What did he do with it after he took 
it from his locker ? 

A. He gave it to Small. 

Q. What sort of liquor was it T 

A. I thought it was brandy. 

Q. Where was Small when he received 
the liquor ? 

A. In the steerage. 

Q. How came he in the steerage ? 

A. Mr. Spencer sent for him, I think, or 
called him. 

Q. Did you hear any conversation then 
between Small and Mr. Spencer ? 

A. No, sir. 
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Q. Was any one else then in the steer- 
age but yourself, Mr. Spencer, and Small ? 

-4- No, sir. 

Q. What time was it Small drank the 
liquor ? 

A» I don't recollect what time, it was in 
the evening. 

Q. Did you see Wales and Mr. Spencer 
together that evening at all ? 

A. No, sir, not that I recollect. 

Q. What was Mr. Spencer doing when 
the boy brought him the brandy ? 

A. I don't recollect. 
, Q. How long had you been in the steer- 
age before the brandy was brought ? 

A, I don't know how long. 

Q. Can you make no general estimate 
of time ? 

A, I suppose I had been in there three 
quarters or half an hour. 

Q. Was Mr. Spencer there during that 
time? 

A. I don't recollect whether he was there 
the whole of the time. 

Q. Was he there the most of the time ? 

A, Yes, sir, I think he was. 

Q. What others were in the steerage du- 
ring that time you have not named ? 

. A, All had left the steerage but myself 
at the time ; Small was called down, but 
others had been there. 

Q. What was Spencer about during this 
time? 

A, I don't recollect. 

Q. Did you see him with a book ? 

A. I don't recollect — I believe not; I 
did not pay much attention. 

Q. Was it not unusual for a steerage 
officer to send for a man and give him 
liquor? 

A. Yes, sir. 

Q. Had you seen any of the steerage 
officers but Mr. Spencer do it before ? 

JL. I do not recollect ; Mr. Perry gave 
one of the petty officers liquor — I think to 
Stewart ; one of the wardroom officers sent 
il into the steerage. 

Q. Did not this circumstance then im- 
press the affair of the evening on your 
memory ? 

, A; Jt did: not impress anything on my 
mind but the circumstance itself. 
. Q. Did, you hear the order to the boy to 
get the brandy? 

A. No, sir, there were no orders giveb in 
my hearing. 



Q. Was it an unusual thing for brandy to 
come from th^ w^droom to the steerage ? 

A, Not unusual for wardroom officers to 
sen4 brandy into- the steerage. 

Q. Did the wardroom steward come from 
tha w'ardrpom ? 

A, Yes, sir. 

Q. Who was in the wardroom at the 
time ? 

A. I don't know that anybody was. 

Q. At that hour of the evening, was it 
usual for Mr. Heiskill or Doctor Leecock 
and Mr. M. C. Perry to be out of the ward- 
room at the same time ? 

A. Yes, sir. 

Q. Did Mr. Spencer make any observa- 
tion to the one who brought the brandy, or 
the latter to Mr. Spencer ? 

A, I think Mr. Spencer thanked the 
wardroom steward. 
^Q. Give Mr. Spencer's words ? 

A, " Thank you," I think he said. 

Q. Was the brandy in a glass vessel ? 

A. In a tumbler. 

Q. Was Mr. Spencer sitting when he 
received it ; did he place it for a while on 
the, table,? 

A, 1 don't remember; I think he was 
sitting when the wardroom steward came in. 

Q. Have you ever heard Mr. Spencer 
speak of leaving the navy ? 

A. Yes, sir. 

Q. What would he say? 

A, He said he was going to leave it — I 
don't recollect his wordsj— I believe he said 
when he got back. 

Q. Did he speak of leading a sea life in 
the merchant service ? 

A. No, sir. 

Q. Did he say what he was going to do ? 

A, No, sir. 

Q. About what time was the last con- 
versation of this sort you heard ? 

A. I don't recollect, it was in the latter 
part of the cruise. 

Q. Did Mr. Spencer think himself not 
well treated on that brig ? 

A. I don't know that he thought himself 
ill-treated, he has spoken against the com- 
mander. 

Q. What would he say of the comman- 
der? 

A* I frequently heard him call the com- 
mander a humbug in the steerage. 

Q. Would it be after anything unj^easant 
between him and the commander ? 
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A, Yes, sir ; sopietimes after he had 
been corrected, sometimes not. 

Q. Have you not heard Mr. Spencer say 
he thought the commander meant to hurt 
his feelings, or something of that sort ? 

A, No, sir. 

Q. Would he make these observations in 
the steerage in the presence of the com- 
mander's relatives and connexions ? 

A. Yes, sir. 

Q. Was it soon after the voyage com- 
menced that you heard such observations ? 

A, Yes, sir. I heard them before the 
voyage commenced, too. 

Q. Did you hear of Mr. Spencer's appli- 
cation, before you sailed, to be removed 
from the brig ? 

A, Yes, sir, and from him. 

Q. Tell all he said about it ? 

A, I heard him talking about it, and say- 
ing that he had applied. I do not recollect 
his remarks on the subject. 

Q. Did he tell you why he applied ? 

A. He said he did not wish to sail so 
soon, as he had business in New York 
which he wished to settle. 

Q. Was this a day or so before you 
sailed? 

A. Ye», sir. 

Q. Do you know anything of his getting 
a box of cigars from the purser, and dis- 
tributing them among the crew before you 
did sail ? 

A, No, sir. 

Q. Did he give no reason connected with 
the commander, for wisJiing not to sail in 
the brig ? 

A. No, sir ; I did not hear him give any. 

Q. Was it not understood among the offi- 
cers that it was desirable to get rid of Mr. 
Spencer before you sailed ? 

A. No, sir. 

Q. Where were you when the comman- 
der came on deck to announce their doom to 
the prisoners ? 

A. I think I was in the larboard gang- 
way! 

Q. Did you hear anything that passed 
that day between the commander and the 
prisoners ? 

A, I caught a few words when the com- 
ntander said he (Mr. Spencer) was going to 
put him to death without a moment's warn- 
ing, and without a chance of sending a line 
to his wife and children. I heard nothing 
that Mr. Spencer said. I heard Cromwell 
22 



say he was innocent. I saw Small just be- 
fore he was executed, moving his lips, and 
heard his voice, but did not understand what 
he said. 

Q. Had you any conversation, of any 
kind, with these prisoners from the arrest 
to their death ? 

A. No, sir. 

Q. When did you first know there wa& 
an intention to put th^m out of the way ? 

A, About two hours and one half I think 
before they were executed. 

Q. Did you not hear any of the officers 
talking about it before ? 

A, No, sir. 

Q. Did you know what the council of 
oflicers were about on the 30th ? 

A. I know they were conferring together 
on the subject of the mutiny. 

Q. Did you hear the conversation on the 
26th, between the commander, Mr. Spencer^ 
Small, and Wales, when Small was called 
aft. 

A, Yes, sir 5 commander asked Small if 
Mr. Spencer had ever said anything to him 
about mutiny. I think Small said that he 
had not. I don't recollect anything else 
that passed between the commander and 
Small. 

Q. Was this before or after the comman- 
der told Mr. Spencer that he had aspired to 
the command of the brig ? 

A. After. 

Q. Can you not give the words of Small ? 

A, No, sir. 

Q. Did the commander say anything 
about Mr. Spencer being half crazy or 
childish? 

A, No, sir; not that I heard. 

Q. How long was the conversation be- 
tween the commander and Small ? 

A, Two or three minutes. 

Q. Was not Wales by ? 

A, No, sir. 

Q. Can you remember the words of tli© 
commander to Small ? 

A, No, sir. 

Q. Did Small say that he was in na 
mutiny, but had a foolish conversation with 
Mr. Spencer? 

A, I think he did say something about a 
foolish conversation ; I am not certdn. 

Q. He denied he was in a mutiny ? 

A, Yes, sir. 

Q. Did Small say he thought Spencer 
half crazy or childish ? 
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A. No, silk 

Q. What did the commander say when 
he sent Small forward ? 

j4. Told him to go forward. 

Q. Do you know whether Mr. Spencer 
wrote home to his friends, or asked to be 
allowed any one else to do it for him 1 

A. No, sir, I do not. 

BY CAPTAIN DOWNES. 

Q. Do you mean to say that nothing 
more passed between Small and the com- 
mander than you have stated, or that you 
beard nothing more ? 

A. I heard nothing more. 

BY THE JUDGE ADVOCATE. 

Q. Why was it that none but Mr. Thomp- 
son of Mr. Spencer's messmates, took leave 
of him on the day of the execution ? 

A» I don't know ; some were prevented 
by attending to their duties. 

Q. Were you surprised that the execution 
WAS to take place ? 

A. No, sir. 

Q. Would not Mr. Spencer, before the 
steerage officers, often give tobacco and ci- 
gars to the crew ? 

A. I have seen him do it. I don't know 
that he knew I was looking at him. 

Q. Did you see any effort of concealment 
of these gifts ? * 

A, No, sir ; not that I remarked. 

Q. Did you ever see Mr. Spencer dnmk 
at breakfast-time, or thereabouts ? 

A. No, sir. 

Q. Did you hear complaints, before the 
arrest, of the discipline of the ship ? 

A. Yes, sir ; I heard the watch-officers 
complain of the boys for neglect of duty 
and slowness to obey an order. 

Q. Was this descriptive of the general 
discipline of the brig, or of particular boys ? 

A, General discipline. 

Q. Name the officers you have heard so 
talk before the arrest ? 

A, Mr. Thompson, Mr. Rogers, and Mr. 
Hays. 

CROSS-EXAMINED BY COMD'r. MACKENZIE. 

Q. Was there any wine or spirits ever 
allowed to the steerage mess ? 

A, No, sir; they were not allowed to 
carry out a stock; liquor was sometimes 
sent in from the Y&^droom. 



Q. With whom did Mr. Spencer chiefly 
associate with, his messmates or the crew ! 

A, With the crew. 

Q. Have you noticed any private conver- 
sation between Mr. Spencer, Cromwell, and 
Small? 

A. Yes, sir. 

Q. What difference, if any, did you dis- 
cover in the subordination of the crew, and 
in their readirtess to obey orders before and 
after our arrival at Madeira ? 

A, Before our arrival at Madeira they 
obeyed orders with more alacrity than they 
did after. 

Q. Did you notice any surliness in the 
crew subsequent to the arrest of Mr. Spen- 
cer, and previous to the execution ? 

A, Yes, sir; more surliness then, than at 
any other time. 

Q. If you gave an order at that time was 
it obeyed readily ? 

A, No, sir. 

Q. What was the subordination of the 
crew and the facility of carrying on duty 
subsequent to the execution ? 

A, Much better. 

Q. Do you know whether the commander 
had expressly requested that neither spirits 
nor wine should be admitted into the steer- 
age ? 

A. I think I have heard the officers say- 
ing so. I know that was the order of the 
vessel. 

Q. Did you not say before the court of 
inquiry you saw Small drink the liquor, the 
night before Mr. Spencer's arrest ? 

A, Yes, sir; I see the record, it is so 
stated there ; it is right if I said so then, be- 
cause I had a distinct recollection. I did 
say before the court of inquiry that it was 
the night before he was arrested that Mr. 
Spencer was engaged with the paper, and 
what I then said is correct. 

The examination of Midshipman Tillot- 
son was here closed, his evidence was read 
to him and corrected by him. 

Charles Sibley was then called, and 
being duly sworn by the president of the 
court, testified as follows : — 

EXAMINED BY THE JUDGE ADVOCATE. 

Q. What is your name, age, rank ? were 
you on board the Somers in her last cruise t 

A, My name Charles Sibley, my age 15i 
I was on board of the Somers in her last 
cruise as first-class boy? 
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Q. Is your time about expiring ? 
-4. No, sir. 

Q. Did you hear Mr. Spencer talk about 
leaving the navy ? 

A. I was forward one night in the dog- 
watch, by the bitts ; Mr. Spencer came for- 
ward, he was talking about merchantmen ; 
I asked him if he was ever in a merchant 
vessel ; he said he was ; I said to him *' Mate, 
sir, I suppose." " Mate ? mate be damned ! 
before the mast." I don't recollect of having 
any more talk with him then. 

Q. Did he talk about giving up his mid- 
sbipman's place ? 

A. Yes, sir ; he said when he got back, 
lie expected to give it up. 

Q. Did you ever hear him talk about 
buying a vessel ? 

A. I never heard him talk about buying 
a vessel ; I heard him ask Cromwell how 
much a vessel would cost, to charter her to 
go to the northwest coast. 
Q. When did you hear this conversation ? 
A. We were just off Pico. 
Q. When was it you heard the conversa- 
tion about leaving the navy ? 

A. At night in the dog-watch, after leav- 
ing Madeira, I think. 

Q. Were any others by, when this took 
place ? 

A. The crew, I suppose, were walking 
round ; I did not notice any one in particu- 
lar. 

Q. Did you ever have any difficulty with 
Small ? 

A. N'ever any particular difficulty; he 
would be good sometimes, and would some- 
times get in a passion. 

Q. Do you remember any incident with 
him about a knife ? 

A. Yes, sir ; before we sailed, he had a 
sheath knife, and one night he had a piece 
of raw pork on his biscuit, eating it ; I was 
sky-larking around him ; he was kneeling 
down; he flew into a rage, and said, "1 
would as soon run that knife into you, as 
run it into the pork." 

Q. Did you ever see Mr. Spencer give 
Cromwell money? 

A. Yes, sir ; about two days sail from 
Madeira, Mr. Spencer came forward with 
two bills ; he came to Cromwell ; he was 
talking with him, and said, " This money 
won't be sfood, I suppose, where we are go- 



ing; 



No," says Cromwell, " it will be 



good for you when you get home." Mr. 



Spencer showed Cromwell -the bills, and 
said, " Cromwell, what would you do with 
it, if you had it ?" Cromwell said, " When 
we get in, I will send it home to my wife." 

Q. Any one by ? 

^. I do not recollect who ; it was scrub ' 
and wash-clothes morning; they were all 
around the forecastle, and he gave Cromwell 
the money. 

Q. Did you ever hear anything of the 
mutiny before the arrest ? 

A, No, sir. 

Q. Did you ever hear any one prc^xMe 
to rescue the prisoners 1 

A. No, sir. 

Q. Did you suppose there would be a 
rescue ? 

A, I did not know what to think. 

Q. Are you about to be discharged from 
your enlistment ? 

A, My time has not expired, but I expect 
my discharge. 

The examination of Charles Sibley here 
closed ; his evidence was read to him, and 
corrected by him. 

Oliver H. Perry was then called, and 
being duly sworn by the president of the 
court, testified as follows : — 

BY THE JUDGE ADVOCATE. 

Q. What is your name, age, rank, and 
were you on board the Somers in her last 
cruise ? 

A. My name, Oliver H. Perry ; my age^ 
seventeen ; I was on board of the Somers 
in her last cmise, as commander's clerk. 

Q. Did you hear Mr. Spencer speak of 
leaving the navy ? 

A, I have a slight recollection of it; I 
am not positive. 

Q. Did you hear any conversation be- 
tween Mr. Spencer and Lieut. Gansevoort,. 
when the latter spoke of having a vesseLof 
his own shortly ? 

A, I recollect Mr. Spencer telling Mr. 
Gansevoort that he expected to have the 
command of a vessel shortly ; I do not re- 
member Mr. Gansevoort's reply. 

Q. Where and when was this conversa- 
tion ? 

A. On the forecastle, a few days before 
the arrest. 

Q. Were they talking as usual ? 

A. Yes, sir. 

Q. Were not Mr. Spencer and Mr. 
Gansevoort on good terms 1 
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A, As far as I know, they were. 

Q» Do you remember Mr. Spencer giv- 
ing any cigars, when he first came on board, 
to th© crew ? 

A. Yes, sir; before we sailed. 

Q.^How many cigars — was it hot a 
box? 

A, He bought a box, and distributed 
around among the petty officers, I believe. 

Q. Whom did he buy the box of? 

A. The purser. 

Q. Did you hear him talk before you 
sailed, of leaving the brig ? 

A, Yes, sir ; he said he intended to ap- 
ply to be transferred to the Grampus — this 
was a few days before we sailed. 

Q. Was he much dissatisfied that tbe 
answer to his application had not arrived 
bsefore you sailed ? 

A. I don't think he was ; I don't recol- 
lect. 

Q. Did you hear the conversation be- 
tween the commander and Small, when Mr. 
Spencer was arrested ? 

A. No, sir. 

Q. Do you know whether Mr. Spencer 
wrote home to his friends ? 

A, No, sir. 

Q. Do you know whether, at his request, 
any one else wrote for him ? 

A, No, sir. 

Q. Did you not say, in the presence of 
the secretary of the navy, and other gentle- 
men, that you were of- the impression that 
Mr. Spencer did send a written message 
home ? 

A, At the time of the execution it was 
my impression he did send a message home ; 
the captain was copying something. 

Q. How near were you to the command- 
er when he was writing — when you were 
of this opinion ? 

A. I was standing between the binnacles, 
about four or five feet off*. 

Q. State the conversation that then passed 
between the commander and Mr. Spencer ? 

A. I did not hear any of it ; I thought he 
was writing a letter home to his parents, 
and did not try to hear it. 

Q. Did you hear the commander ask Mr. 
Spencer, if he wished to write home ? 

A. No, sir; I don't recollect of hear- 
ing it. 

Q. Did you see the commander order 
Dmm to bring him paper and ink ? 

A. Yes, sir. 



Q. Did you hear Mr. Spencer say he 
could not write with his irons on ? 

A. No, sir. 

Q. Did Mr. Spencer take the pMi, and 
try to write ? 

A. I did not see Hm. 

Q. Did you hear the commander tell hiat 
he would write for him ? 

A. No, sir. 

At this time, Captain Mackenzie came to 
the judge advocate, and asked him, " Why 
do you ask this question, about Mr. Spen- 
cer's not being able to write in irons ? He 
declined to write." " Yes, sir ;*' the judge 
advocate replied, " but I am told he after- 
ward dictated to you what to write." Cap- 
tain Mackenzie then said, " He said he did 
not wish to write." ** Yes, sir," was the 
reply of the judge advocate, " but I am told 
he afterward dictated to you what to write." 
" Yes, he did," was Captain Mackenzie'* 
answer. The judge advocate then said, 
" Then he did dictate to you what to write." 
" Yes, he did," Captain Mackenzie answer- 
ed, " the substance of it is in my report— , 
my official report." The judge advocate 
then stated to the court, " There is no use 
of further examination on the point, as Cap- 
tain Mackenzie admits that Mr. Spencer did 
dictate to him what to write." Captain 
Mackenzie then said, " Yes, sir," looking to 
the president of the court. " What is that !" 
said either the president, or some member 
of the court. Then the judge advocate said,. 
" Captain Mackenzie says Mr. Spencer did 
dictate to him what to write." Then Mr. 
Sedgwick, the counsel of the accused, said, 
" What is that ?" The judge advocate re- 
peated, " Captain Mackenzie says Mr. Spen- 
cer did dictate to him what to write." Mr. 
Sedgwick then said to the court, "What 
has that to do with this examination ?" 

The judge advocate proposing to be 
sworn to prove the above statement, Capt. 
Mackenzie, in open court, admits it to be a 
correct one of what transpired between him 
and the judge advocate and the court ; that 
he made this admission, as he supposed the 
witness knew nothing about it. 

The above conversation took place on the- 
9th March, just before the court adjourned, 
and was reduced to writing on the next 
morning, and allowed to be of record as for 
March 9. Immediately after the above con- 
versation was reduced to writing, Comman- 
der Mackenzie submitted the following pa- 
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^per, which was likewise admitted of rec- 
otd: — 

" Not having for some time read his offi- 
cial report, or refreshed his recollection of 
what occurred between himself and the 
late acting Midshipnwa Philip Spencer, 
Commander Mackenzie may have been 
mistaken in admitting that Mr. Spencer de- 
clined to write, that he said he did not wish 
to write. 

** In his official report Commander Mac- 
kenzie finds it stated, that Mr. Spencer was 
asked if he had no message to send to his 
friends, and that he replied, * None that they 
WQuld wish to hear.' That when subse- 
quently he was urged to send some message 
he said, ' Tell them I die wishing them ev- 
ery blessing and happiness.' 

" It does not appear by that official re- 
pert, that Mr. Spencer was either asked to 
write to his friends, or that ' he said he did 
not wish to write.'' But the invitation to 
^end messages to his friends, when first 
given to him, of course embraced the offer 
for himself to write them ; and it was only 
after earnest solicitations from Commander 
Mackenzie, that he consented to send any 
message whatever. 

"The message of Mr. Spencer to his 
friends was commimicated to the Secretary 
of the Navy, as the least painful mode that 
occurred to Commander Mackenzie of ma- 
king it known to them. 

"This paper is offered to the court by 
Commander Mackenzie, after an examina- 
tion of his official report, as a correct state- 
inejat of what occurred on the occasion. 

" Respectfully submitted by 

"Alex. Slidell Mackenzie, 
" Comd'r U. S, Navy:' 

The examination of Mr. O. H. Perry 
was here suspended ; his evidence was 
read to him, and corrected by him. 

The Coitrt then adjourned until to-mor- 
row (Friday), March 10, at 10 o'clock, 
A.M. 



U. & Navy Yard, ) 
Brooklyn, March }0, 1843. ) 
The Court met this day in pursuance of 
adjoiumment. Present — 
Captain Downes, Captain McKeever, 
'' Read, * " Page, 



Captain Bolton, Captain Gwinn, 
" Turner, " Wyman, 

" Sloat, Com'dr Ogden, 
" Storer, « Shubrick, 

Members ; 
W. H. Norris, Esq., of Baltimore, Judge 
Advocate, and Commander Alexander Sli- 
dell Mackenzie, accused. 

The journal of the preceding day. was 
read and approved. 

Mr. O. H. Perry recalled. 

BY THE JUDGE ADVOCATE. 

Q. After the mast was carried away, 
were you sent for the commander ? 

A. Yes, sir. 

Q. Who came for you ? 

A. I don't recollect the person. 

Q. Was it not M*Kee ? 

A, I don't recollect. 
^ Q. What then occurred between you and 
the commander ? 

A. He asked me why I did not attend to 
my duties better, and said that I must do it 
better in future. 

Q. What was the commander alluding 

A. To my not attending to the brace at 
the time they were hauling on it. 

Q. Did he say to you, " This is all your 
fault, sir," or words to that effect ? 

A. I don't recollect. 

Q. What reply did you make^ the com- 
mander ? 

A. I did not make any ; I said, I think, 
I understood the order to have been to haul 
on the brace ? 

CROSS-EXAMINED BY COMD'r MACKENZIE. 

Q. Were you on the forecastle when 
the maintop-gallant-mast was carried away ? 
if so, state what you observed, and all that 
occurred. 

A. I was; we were setting the fore-sl^- 
sail ; I was attending to it, the order, as I 
understood it was " a small pull of the 
weather-main-royal-brace." I passed that or- 
der ; I then turned to attend the fore-sky-sail ; 
I saw the commander jumping off the round 
house ; he jumped off with some anxiety, 
as if he apprehended that the mast might 
be carried away. Small at this time was 
pulling on the brace, and I sung out bel?iy ; 
he gave it a pretty heavy jerk, and then be- 
layed it. I went to do it, and t thipk I 4id 
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take the turns off, and by tbat time the mast 
went. I had to go five or six feet. I was 
then called aft by the commander, when 
the conversation given in the examination- 
in-chief took place. 

Q. Did the commander give any order 
when he jumped off the round-house ? 

A. " Belay," I understood him. 

Q. Was it usual to haul gently, or with a 
jerk, on the main-royal-braces ? 

A. Gently, I should think. 

Q. With whom was Mr. Spencer most 
intimate, with his messmates, or with the 
crew ? 

A. As intimate with the crew as he was 
with his messmates ? 

Q. Have you ever known the comman- 
der to reprove Mr. Spencer ? how often ? 
when ? State all that you know in relation 
to this matter. 

A, Once he reproved him at the lime 
we were exercising guns at quarters. Mr. 
Spencer was exercising the guns at his di- 
vision, and he did not speak loud enough 
for the men to hear him ; he told him to 
speak louder two or three times. I think 
the first lieutenant spoke to him. 

Q. Have you ever been reproved by the 
commander ? If so, how often ? 

A. Yes, sir, a good many times ; I can 
not tell how often. 

Q. Shortly before the arrest of Mr. Spen- 
cer, did you hear him say anything about 
the chronometer ? 

A, I heard him ask Mr. Rogers if it was 
a good one. 

Q. Did he ask what its rate was ? 

A, My impression is that he did ; I am 
not positive about it. 

BY THE JUDOB ADVOCATE. 

Q,. Was Mr. Spencer familiar with 
Browning, Stewart, Collins, and King? 

A. No, sir, I don't think he was ; I have 
seen him talking to Stewart ; he was not 
intimate with him, I think. 

Q. Did not Mr. Spencer exhibit that his 
motive for asking about the chronometer 
was to ascertain the distance from St. Tho- 
mas, to calculate the chance of winning a 
bet with Mr. Rogers, as to the arrival of the 
brig there in eight days. 

A, I do not know his motive ; I only 
know what he did do. 

Q. Was it not at the time of the bet ? 

A. I am not positive ; I think it was. 



The testimony of Mr. O. H. Perry was 
here closed ; his evidence was read to him 
and corrected by him. 

Acting-Midshipman Delonde was then 
called, and being duly sworn by the presi- 
dent of the court, testified as follows : — 

EXAMINED BY THE JUDGE ADVOCATE. 

Q. What is your name, age, rank ? Weie 
you in the Somers in her last cruise ? 

A. My name is Adrian Delonde ; my age 
17 ; I was on board the Somers in her last 
cruise, as acting-midshipman. 

Q. Did you go with Lieutenant Ganse- 
voort to hold a conversation with Mr. Spen- 
cer after his arrest ? 

A. Yes, sir. 

Q. State when, and what occurred. 

^. On the 29th November, about 10 
o'clock in the morning, I was told to write 
some names on a piece of paper, as lib. 
Spencer dictated ; Mr. Spencer was trans- ] 
lating the names in Greek characters, (m 
the paper taken from his locker. 1 

Q. What was the first remark of Mi. 
Gansevoort to Mr. Spencer then ? 

A, I do not remember Mr. Gansevoort's 
mentioning anything to Mr. Spencer at the 
time. 

Q. Did you go up with Mr. Gansevoort 
to Mr. Spencer ? 

A, No, sir. 

Q. Were Mr. Gansevoort and Mr. Spen- 
cer in conversation before you went up to 
them ? 

A. I saw Mr. Sansevoort approach Mr. 
Spencer ; Mr. Gansevoort told me to get a 
piece of paper. 

Q. Where did you get the paper from t 

A. Fiom the steerage, 

Q. Where was Mr. Gansevoort when 
you came out of the steerage ? 

A. Standing by the arm-chest, by Mr. 
Spencer. 

Q. Were they apparently in conversa- 
tion ? 

A, To the best of my recollection I be- , 
lieve they were. 

Q. State the first remark of Mr. Spencer ( 
when you got up to them, or of Mr. Ganse- 
voort. 

A. The first remark Mr. Gansevoort made 
to Mr. Spencer was, " Go on, and dictate to j 
me the names on the paper." 

Q. Was this in l|r. Gansevoort's osiial 
tone? 
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A. Yes, sir. 

Q. What did Mr. Spencer say ? 

A. I do not recollect of his saying any- 
thing before he went on to translate. 

Q. Did he not say, " yes," " certainly," 
"to be sure," or some words to that effect ; 
try and recollect. 

A, He might have said so, but I do not 
remember. 

Q. Did not Mr. Spencer appear willing 
to comply ? 

A. In telling the names he was. 

Q. What questions were asked by Mr. 
Gansevoort of him ? 

A. He first asked Mr. Spencer to trans- 
late some paragraphs which were there, and 
which he refused to do while I was there, 
but said he would do it in private with him. 

Q. Did not Mr. Spencer say to Mr. Gan- 
sevoort, " I have no objection to tell you, 
^ sir," or words to that effect ? 

A. I believe he did. 

Q. What other questions were asked by 
Mr. Gansevoort ? 

A. He asked about some stenographic 
marks at the head of one of the columns ; 
Mr. Spencer said they meant nothing. 

Q. What other question did Mr. Ganse- 
Toort ask ? 

A, I know of no other. 

Q. What else did Mr. Spencer say ? 

A. Nothing else after I copied the names. 

Q. During the time, did he say anything 
«bout his conversation on the booms ? 

A. I don't remember. 

Q. Did he not say he had no idea of a 
Jnoliny, but was talking foolishly with Small 
and Wales ? 

A. I do not remember. 

Q. Try and recollect — did not Mr. Spen- 
«er say that it was a mean, foolish talk — that 
kehad amused himself that way in the John 
Adams and the Potomac, with some of the 
»en there — it was a sort of wild notion he 

Eed to be thinking about, and idling with 
e men with ? 

A. I do not remember having heard any- 
ing of that kind ; he may have said so. 
Q. Do you remember no observation of 
It. Spencer, about the general subject ? 
A, Not at that time ; the first day he was 
pested, I heard him say he had held such 

t conversation with Mr. Wales, but it was 
a joke. 
Q. Did he go on to explain how it was 
ajoke? 



A, No, sir. 

Q. Did Mr. Gansevoort ask him when 
he made out the papers, or did he nay ? 

A . No, sir ; I did not hear him say ? 

Q. Did Mr. Spencer say whom he had 
or had not spoken to, on the list ? 

A. I heard him say he had not spoken to 
some whose names were on the list, but I 
do not remember who they were. 

Q. Was Mr. Gansevoort by then ? 

A, J^st as I left the arm-chest, Mr. Spen- 
cer said to Mr. Gansevoort, ** There are 
names on that list that I have not spoken 
to ;" I left Mr. Gansevoort talking with him. 

Q. Did he mention any other names but 
those of Small and Wales, that he had spo- 
ken to ? 

il. I do not remember. 

Q. Did you hear the John Adams and 
Potomac mentioned ? 

A, No, sir. 

Q. How long after you left, did you ob»- 
serve Mr. Gansevoort in conversation with 
Mr. Spencer ? 

A. I then went below, and remained 
sonie ten or fifteen minutes, and before I 
came on deck, Mr. Gansevoort went be- 
low. 

Q. How were Mr. Spencer's objections 
to translate the papers in your presence re- 
moved ? 

A, Mr. Gansevoort told him, I knew the 
translation — need not fear to translate it, or 
words to that effect ; I had heard Mr. Ro- 
gers translate it. 

Q. ^Why did he state himself willing to 
tell the matter to the older officer ? 

^. I do not know why. 

Q. Did not Mr. Spencer answer Mr. 
Gansevoort, so as to show his pride was 
unwilling to expose any matter of the kind 
to the ship's young officers ? 

A. No, sir ; he did not tell him why. 

Q. When he said, " I have no objection 
to tell you,'' did not his tone indicate a wil- 
lingness to tell him, but not you ? 

A, Yes, sir. 

Q. Did he seem friendly to Mr. Ganse- 
voort? 

A, I do not remember whether he did, or 
not. . 

Q. Was he in grief at the time ? 

A, No, sir ; he looked a little more mel- 
ancholy and gloomy than usual. 

Q. Was he mild' and sad in-tas tones I 

A* I do not remember. t 
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Q. Can you now remember a single oth- 
er circumstance of that interview ? 

A. No, sir. 

Q. How would Mr. Gansevoort call his 
name — would he say, " Spencer," or " Mr. 
Spencer," in the conversation ? 

A, Mr. Spencer. 

Q. Did you legard Mr. Gansevoort as 
talking to one willing to answer him ? 

A, Yes, sir. 

Q. Has Green ever pricked India ink 
in your arm ? 

A, Yes, sir. 

Q. Was he not about it on the 26th Nov., 
or when ? 

A, On the 26th Nov., the same day Mr. 
Spencer was arrested. 

Q. Where was it done ? 

A, In the fore-top. 

Q. Did you hear any talk of mutiny then ? 

A. No, sir; Mr. Spencer was not up 
there then. 

Q. Have you heard Mr. Spencer speak 
of his plans of life ? 

A. No, sir. 

Q. Have you had any other conversation 
with the prisoners that were executed ? 

A, I had with Cromwell ; I was passing 
by him, after his fate had been made known 
to him, he told me to tell the officers to 
overlook this. 

Q. Was his tone anxious and entreatful ? 

A. Yes, sir. 

Q. Did you see Mr. Spencer drawing a 
brig, or with the draft of one ? was it like 
the Somers — had it a flag ? * 

A. No, sir; it was not like the Somers, 
and had no flag. 

The examination of Act'g Mid'n Delonde 
here closed ; his evidence was read to him 
and corrected by him. 

Daniel M*Kialey was then called, and 
being duly sworn by the president of the 
court, testified as follows : — 

BY THE JUDOE ADVOCATE. 

Q. What is your name, age ? were you 
on board of the Somers in her last cruise ? 

A, My name is Daniel M*Kinley; my 
age, SI ; I was on board of the Somers in 
her last cruise, as landsman. 

Q. Had you been to sea before T how 
jk)ng had you been in the service ? 

A. I never was at sea before I came into 
the service; I have, been at aea nine 
months. 



Q. Had you.been spoken to by Mr. Spen- 
cer, as to mutiny ? 

A. No, sir. 

Q. Did you know your name was on any 
paper of his ? 

A. Not till I got home, and got confiaed 
on board the North Carolina ; I saw it in 
the Sun. I beg pardon, I should say I was 
in the ward-room, making up beds, the night 
Mr. Spencer was arrested ; the paper was 
found in Mr. Spencer's locker ; I then heard 
Mr. Rogers read the names oflf; I heard 
that my name was there. Green, M*Kee, 
and Wilson's, and then I came on deck, af- 
ter I had the beds made, and told them 
boys what I heard ; I told them I saw them 
read the names off a paper, and saw them 
take them down on another piece of paper. 

Q. What boys did you speak to on the 
deck ? 

A, Green, Wilson, the sailmaker, andj 
M*Kee ; I think I told Van Velzor, I am 
not sure. 

Q. Did you say anything to these boys ? 

A, No, sir ; not that I recollect. 

Q. Was there any conversation when the 
paper was found among the officers ? 

A. Yes, sir; Mr. O. H. Perry said, when 
the names were read ofl^, " That those were 
his chickens," alluding to Mr. Spencer, as 
I judged ; that is all I heard in the steer- 
age. 

Q. Who took any names off? 

A. I think it was Mr. Rogers ; I could ! 
not say for certain. j 

Q. Where were the officers ? 

A. In the steerage at the time. 

Q. How did you see ? 

A. Mr. Gansevoort's bed and Mr. Spen- 
cer's locker opened right opposite the ward- 
room door ; it was open ; [ was engaged 
in making Mr. Gansevoort's bed. 

Q, Do you know anything of Wilson's 
dirk ? 

A. I was ashore on the coast of Africai 
I believe that it was at Monrovia that I 
went ashore, I having no knife at the time l 
I went ashore there, and saw one of thi 
natives with a knife ; I spoke to Mr. Heia 
kill about buying it for me ; he sent mi 
aboard the brig with some things in the 2l 
cutter ; when I came back, Warner hn 
bought the knife I looked at, and Mr. Hei| 
kill bought an African dirk instead of thij 
and gave it to ipe. I came on board wii 
the luife, and wore it for two or thriee da}^ 
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Wflson saw the knife, and said he wanted 
to boy it as a curiosity to take to New 
York. I would not let him have it then 4 
I went up on the top-gallant yard, and it 
nearly threw me ofT, it caught in some of 
the rigging ; when I came down I told Wil- 
son he might have it for $1. I do not rec- 
ollect what it cost, and I let Wilson have 
it; he promised to give a dollar the first 
grog-money, or the first dollar he could get. 

Q. Was any one by, at jour sale of the 
knife? 

A. Ther« were a great many on the fore- 
castle at the time. I don't know that they 
saw me sell it to him ; many saw it before 
I did sell it to. him. 

Q. Have you seen Wilson use that knife 
afterward ? 

A' In cutting holes dnto hammocks, and 
shifting the numbers. 

Q. Did you miss muster after the arrest 
i of Mr. Spencer ? and if so, state when and 
why? 

A, It was after the arrest; I can not 
state the date and hour; me and M'Kee 
turned in and *out with one another when 
the watch was, called ; we made a bargain 
in the first of the cruise to wake one anoth- 
er up, when the watches were cdled. I 
came up on deck ; I asked M'Kee why he 
did not call xne. He told me that the ofii- 
cers would not let him stir ; that they were 
ordered to lie down on the deck, and when 
ho lay down he fell asleep, and did not 
M^ake qp — that was why I missed my mus- 
ter, being used to be awaked by one an- 
other. 

Q. Was this conversation with M*Kee 
on deck ? 

A, Yes, sir. 

Q. Jn the hearing of any officer ? 

A. I suppose Browning must have heard 
it ; I won't be certain ; he was standing at 
the hatch. 

Q. Were you spoken to for the failure ? 

A. By Mr. Thompson ; I told him the 
same reason as I have stated to the court. 

Q. Was this at the time ? 

A. I came on deck about fifleen minutes 
after the watch was called, and then stated 
! to Mr. Thompson my reason. 

Q. Were you punished ? 

A. He told me to stand in the main-rig- 
ging. 

Q. Was any one else punished at the 
same time, for the same aause ? 
23. 



A. Not that I recollect. 

Q- Were you assisting in swaying up 
the mast ? 

A. Yes, sir. 

Q. Did you receive any injurj- in do- 
ing it ? 

A. I did, in hoisting up the top-gallant 
yard. 

Q. What injury? 

A, When we were hoisting the yard, it 
got foul of ihe maia-top.; the bunt of the 
sail caught in an iron, went underneath the 
top ; I pushed very hard to clear it off the 
top, and in doing so, I felt something jump 
in iny groin — a pain ; I put my hand down 
to feel what was the matter, and felt a small 
lump, about the size of a marble ; I did my 
work as usual, but it still pained me a great 
deal. 

Q. Was this reported to the surgeon, and 
when? 

A. It was reported to the doctor after I 
was put in irons ; and after the execution, 
I reported it ; it was about the size of an 
®gg> began to get blue and very hard ; I re- 
ported it to Mr. Gansevoort, told him I had 
a great pain in my groin, and he said he 
would see the commander about it; the 
next I he^rd, Mr. Gansevoort called the 
doctor on deck ; the doctor examined me, 
put me across a match-tub, and said I only 
caught cold. I told him how it had hap- 
pened ; he said not, I had only caught cold. 

Q. Did you see Small, before the mast 
went? 

A. No, sir, I saw him after the mast 
went ; he was then going up the main-rig- 
ging. 

Q. Did you see Cromwell before it went ? 

A, No, sir, not until he was in the main- 
top ; I was on the forecastle hatch. 

The examination of Daniel M'Kinley 
was here suspended ; his evidence was 
read to him, and corrected by him. 

The Court then adjourned until to-mor- 
row (Saturday), March 11, at 10 o'clock, 
A. M. 



U. S. Navy Yard, > 
Brooklyn, March 11, 1843. J 
The Court met this day in pursuance of 
adjournment. Present — 

Captain Downes, Captain McKeever, 
« Read, ** Page," 

" Bolton, " Gwiaa, 



Digitized by 



Google 



i78 



PROCEEDINGS OF THE 



Captain Turner, Captain Wyman, 
" Sloat, Com'dr Ogden, 

" Storer, " Shubrick, 

Members ; 
Wm. H. Norris, Esq., of Baltimore, Judge 
Advocate, and Commander Alex. Slidell 
Mackenzie, accused. 

The journal of the preceding day was 
read and approved. 

Daniel M*Kinley recalled. 

EXAMINED BT THE JTTDOE ADVOCATE. 

Q. What were you about when the mast 
was carried away ? 

A, ] was washing up my mess ihiftgs. 

Q. Who was by with you ? 

A, Nobody on the forecastle, except Mr. 
O. H. Perry, who was on the forward ja- 
cob's-ladder, that I recollect. 

Q. What were the orders given then ? 

A, I was washing my things ; there was 
an order given to haul on the weather-main- 
royal brace ; I don't remember the exact 
words; generally the order is to clap on 
the royal brace. 

Q. Were any other orders given by any 
of the junior officers ? 

A. Mr. O. H. Perry gave orders for half 
a dozen to clap on the brace. 

Q. After the mast went, was Mr. O. H. 
Perry sent for by the commander ? 

A. I heard an order passed to send Mr. 
O. H. Ferry aft. 

Q. Did you report Waltham for taking 
wine? 

A, I first told the boy in the ward-room, 
Robbins, the fiddler, and afterward Mr. 
Gansevoort came to me, and asked me 
about it. Waltham was in irons at this 
time, on the birth-deck, and told me there 
were three bottles of wine in the starboard 
locker, in the ward-room, and told me I 
might have it ; I asked him if it was his ; 
he said it was ; then I told this wardroom^ 
boy what Waltham had said, and then 
Lieut. Gansevoort came to me. 

Q. Did you heat Capt. Mackenzie speak 
of taking the prisoners to the United States ? 

A, I don't recollect whether I did, or 
not. 

Q. Did you hear his speech at the time 
of Waltham's flogging ? 

A, After Waltham was flogged, he made 
^ speech to the boys, which I did not hear, 
or which I don't recollect if I did. 

Q. At the time of what is called the rush 



af>, did you hear any orders of Mr. Ro- 
gers ? 

A, I heard Mr. Rogers say to Browning, 
that he wanted him to come forward and 
use his colt. 

Q. What were the men and boys about ? 

A, Some were about hoisting the new 
top-gallant-mast, and some of them lying 
down on the forecastle. 

Q. Where were the most of them ? 

A. Most of them aft ; about 2§ or 30 of 
the smaller boys lying down on the fore- 
castle. 

Q. How far aft ? * ' 

A, About the mainmast and in the gang- 
ways. 

Q. Had you been a waiter on the gentle- 
men in the wardroom ? 

A, Not exactly a waiter ; I took charge 
of the cots and beds — two cots and two 
beds. 

Q. Did you ever have any talk with 
Lieutenant Gansevoort about a leave of ab- 
sence ? 

A» Yes, sir ; coming home, he asked me 
in the wardroom if I had a pea-jacket, shoes, 
and stockings ; asked me if there was noth- 
ing I wanted. I told him there was not, 
excepting a leave of absence when I got to 
New York to go and see my friends. He 
said that I should have it, if they would take 
him for security; asked me if there was 
nothing else I wanted. I told him not. He 

said I was a " d d sight better off than 

he was." Dr. Leecock and Mr. Heiskill 
were present ; whether the master was 
there, or not, I don't recollect. 

Q. How long was this before the arrest? 

A. I should think a week. 

Q. Did you continue cot-boy after the 
arrest ? 

A, I did, after the arrest of Mr. Spencer, 
Cromwell, and Small, for two days ; then 
Mr. Gansevoort told me he did not want 
me to be coming into his room any more. 

Q. Did Mr. M. C. Perry ever give you 
segars ? 

A. Yes, sir, often — and sent me to his 
locker for them. 

Q. Was Mr. Spencer familiar with the 
crew ? 

A, I should think he was. 

Q. Less, or more so, than any other offi- 
cers ? 

-A. He would talk to the crew in general 
more than any other officer. 
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Q. Have you seen any one but Wilson 
use his dirk ? 

A. I don't recollect of seeing anybody 
use it ; they might have done so, and I not 
know it. 

Q. Was Mr. Spencer familiar with aAy 
of the petty officers ? 

A, Yes, sir, with Stewart — as much so 
with him as any other man on board of the 
brig ; he would often give him segars and 
tobacco ; he would joke with kim, and tell 
him he would g^t him flogged. Mr. Spen- 
cer was not mwe intimate with me than 
with the others. I have often seen him 
talking to Anderson, Browning, and Stew- 
art ; he might have b»en talking to others ; 
I never saw him. 

Q. Was he familiar with Cromwell ? 

A. I could not say ; I think I have seen 
him talking with Cromwell, but I am not 
certain. 

Q. Was you in Cromwell'^ watch ? 

A, No, sir. 

Q. Have you known Mr. Gsufisevoort to 
give brandy to any of the crew ? 

A, Yes, sir; I have kuown him to give 
it to Cromwell and Browning ; I don't rec- 
ollect any others. 

Q. When was you arrested, and what 
occurred ? 

A, On the 30th of November, at morn- 
ing quarters, I was arrested. The com- 
mander put Wilson into irons ; when he 
was put in irons, the commander cried, 
"Send M*Kinley aft." I went aft; the 
commander and Mr. Gans#voort held pis- 
tols at my head, and told me to sit down ; 
Mr. Gansevoort told King, the gunner, to 
stand by to knock out their brains, if they 
should make a false motion ; I was put in 
irons then ; he ordered Green and M'Kee 
aft ; he put them in irons also. Mr. Gan- 
sevoort ordered me to get on all fours and 
creep round to the larboard side, as I could 
not walk. 

Q. What did the commander say at youx 
arrest ? 

A. He said nothing to me. Green said 
to Commander Mackenzie, " I am very sorry 
for this ;" the commander said, " So am 1 ; 
and I hope 1 will not have to touch any of 
you apprentices." 

Q. Begin and give all that occurred on 
the day of execution. 

A, The day of execution I think was the 
day aft^ T was pnl in: irons ; I should think 



it was about 2 o'clock ; the commander 
came out of the cabin in full uniform ; he 
went to Mr. Spencer and told him he had 
ten minutes to live j he went to Cromwell 
and Small — I did not hear what he said to 
them ; I was six or eight feet from Mr. 
Spencer ; I heard the commander, after he 
had gone to Cromwell and Small, and had 
come back to Mr. Spencer, ask him if he 
had a prayer-book ; I don*t know what an- 
swer Mr. Spencer made,Jbut I heard the 
commander order three prayer-books. Mr. 
Spencer read a few prayers ; I should think 
he was looking in the book ; and then the 
commander asked him if he wished to 
write ; Mr. Spencer said that he did ; the 
commander ordered Dunn to fetch paper 
and camp-stool out of the cabin ; Spencer 
took the pen in his hand — he said, " I can 
not write." The commander spoke to him 
in a low tone ; I do not know what he then 
said ; I saw the commander writing ; wheth- 
er Mr. Spencer asked him to write for him, 
or not, I can't say. The commander told 
Mr. Thompson, before he began to write, to* 
tell him when the time was up ; he did^so 
when the time was up, but the eommander 
kept on writing ; when he got through 
writing, he went forward, and Mr. Ganse- 
voort came aft, who was .standing forward 
of me, and of the trunk ; the next I saw • 
Mr. Gansevoort come and support Mr. 
Spencer as he was going forward ; I don't 
know who it was that came and supported 
Cromwell and Small. The next order 1 
heard was, " Stand by, fire," Mr. Ganse- 
voort at the same miirnent cried '* Whip,'' 
and the men were run up to the yard- 
arm. 

Q. Did Mr. Spencer say aiiy thing when 
the commander told him he was to die in 
ten minutes ? 

A, He told him he was not fit to die ; 
that he wished to live longer to get ready. 
The commander said, " T know you are not^ 
but I can not help it." • 

Q. Did you see Cromwell when the 
commander went to him ? 

A. I did. 

Q. What was Cromwell about ? 

A. He was reading a book, 1 think the 
Penny Magazine. 

Q. Give what passed. 

A, He was reading; I don't know what 
the eommander said to him, but he dfoppi^ti 
the book, and fell down on his knees and ' 
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cried, " God of the Universe, look down on 
my poor wife ; I am innocent." 

Q. Did Mr. Spencer speak then ? 

A, I heard Mr. Spencer say, as the com- 
mander stood opposite the cabin gangway, 
" These are about the last words I am go- 
ing to say, and I trust they will he be- 
lieved." The commander asked him, " What 
is that ?" Mr. Spencer said, " Cromwell is 
innocent." The commander walked away 
Und came back io Spencer, and said some- 
thing to him in a low tone ; what it was I 
did not know ; and then Mr. Gansevoort 
came and supported Mr. Spencer, and took 
him forward to the gangway. 

Q. How were you as to position during 
these scenes ? 

A. I was on the quarter-deck, abaft of 
No. 5 larboard gun. 

Q. How was you turned totheljrig? 

A, With my face aft — I was told to keep 
myself with my face aft. 

Q. After Mr. Spencer's saying Cromwell 
was innocent, where did the commander go ? 
* A. I think he went toward the gangway 
on tke larboard side. 

Q. Did ^ou see him Xalking with any 
one? 

A. I am not certain whether I saw him 
speak to Mr. Gaasevoort or not; I don't 
know — ^my face was aft. 

Q. Was Mr. Spencer asked if he wished 
to wrile more than j.Hice ? 

A. I don't think h^ was. ^^ 

Q. Whib the writing was going on, 
what was the posiUon of Mr. Spencer and 
the commander 1 

A. Mr. Spencer was sitting at the for- 
ward end of tie arm-chest, and the com- 
Eiander in front of him on a camp stool. 

Q. How long did tlit? writing continue ? 

A. I could not say how long the writing 
continued ; he sat there upward of twenty 
minutes, or half an hour. 

Q. Coultt you see the commander's face 1 

A. One side of it; 1 could not see the 

mi 

Q. Give the action of Mr. Spencer and 
the commander ibeu. 

A^ Mr, Spencer a at still at the end of l|te 
arm-chest wliile the commander was -wti* 
ting ; I could not see Mr. Spencer's face, 
his back was toward my face. 

Q. Could you see the commander's pen ? 

A, His face and right arm. « 

Q. Did you watch his motions ? 



A. I was looking at him and could see 
what he did — he seemed to be writing. 

Q. Did he wcite fast ? 

A, I could see the motions of the hand 
and pen, but not the writing. 

Q. Were Jthere any pauses in the writing? 

A, There seemed to be, by the pausing 
of the hand and pen. 

Q. Wiiat did Mr. Thompson «ay when 
he came up ? 

A. He looked at the time, came to the 
commander, and told him the time was up ; 
the commander kept on waiting. 

Q. How long after this did he write! 

A. I should think about fifteeir minutes. 

Q. Give iihe words of the commander 
when he asked Mr. Spencer if he wished 
to write, if you recollect them. 

A, "Do you wish to write ?" i believe 
that is all I recollect of hearing the com- 
mander say ; whether Mr. Spencer said 
" yes" or " no," I do not know ; the paper 
and camp stool came up after that. 

Q. Do you remember anything eke Mr. 
Spencer said that day ? 

A, Nothing hut what I have -stated. 

Q. Did you hear the commander say 
anything after he got up from writing? 

^ . 1 do not recollect — I saw him go for- 
ward. 

Q. Did you see the paper as, or after, 
the commander got up ? 

A. As he got up; it was in his hand; I 
think it was folded. 

Q. Did you know or expect what was to 
bevdone when th# commander came on deck 
in full uniform ? 

A, I did not ; seeing hi«i come up in full 
uniform, I expected 4hef>e was some vessel 
in sight, and that he was going to board her. 

Q. Were you told you were not to be 
executed ? 

A. I was, while the men were hanging 
at the yard-arm — ^not before. 

Q. Did you expect to be executed after 
hfiaring what was said to Mr. Spencer ? 

A. I did. 

Q. Did any one take leaw ^f Mr. Spea- 
c«r? 

Q. Mr. Thompson was the only one I 
saw. 

Q. Was Mr. Spencer in tears ? 
. A, No, sif^ he was not ; Mr. Thompson 
was in tears when he shook hands with 
him. 

Q. You hm giventhe manner of Crom- 



Digitized by 



Google 



NAVAL COURT MARTIAL. 



181 



well as to position on hearing his fate; 
w^faat was Mr. Spencer's ? describe it. 

A. He was leaning with his head in his 
hands on the arm-chest, when the com- 
mander told him he had only fifteen minutes 
to live r he turned half round, and said he 
was not fit to die — wished to have more 
time to prepare. 

Q. What were his tones ? 

A. They seemed to be mild, calm— did 
not seem to he agitated ; he merely made 
that request. 

Q. What liis looks? 

A. Could net say as to his looks — ^he 
looked at the commander. 

Q. What the tones of Cromwell'? 

A. He seemed in despair — spoke in a 
crying tone. • 

Q. Who gave the* word to fire T 

A, I am not certain whether it was the 
commander or first lieutenant ; Mr. Ganse- 
voort* cried " Whip"— that I am sure of. 

Q. Why can't you be sure of the other ? 

A, I turned my head at the words 
" Stand by," " Fire," and saw Mr. Ganse- 
voort throw up his arm and cried " Whip." 

Q. Did the commander speak to you that 
day? 

A He did while the men were hanging 
at the yard-arm, but not before ; he came 
to me and said, " M*Kinley, did you hear 
what I said to those other young men ?" I 
told him "No, sir;" " Well," he said, "it 
is the general opinion of the oflicers that 
you are a pretty good boy, but I shall have 
to take you home in irons, to see what the 
Secretary of the Navy can do for you;" he 
siiid, " In risking your life for other persons 
(uj Bomethiri!^ lo that ein^ct) is all that saves 
you/' He left me then, ^ind I spoke to Mr. 
Gansevoort — I a&ketl biin if he thought the 
cofmnander iluniglii 1 was guilty of any- 
thiiijr of the kind j he said, " No, I assure 
you if he did he would hiive strung you up." 

Q. Before your arrobt^had you any con- 
versation at night with Wilson on a gun ? 

A. I think 1 dill ; 1 ihink it was the night 
before Mr. Spencer was arrested, Wilson 
asked me, " M*Kinley, what did Spencer 
say to you ?" I told him that Mr. Spencer 
said he knowed what I was going to do 
when the brig got into St. Thomas ; I told 
Wilson I asked Mr. Spencer what I was 
going to do ; Mr. Spencer told me 1 was 

foing to run from the brig in St. Thomas ; 
told him 1 was not — that I never had s^uch 



an idea in my head-^that I hoped I never 
should — ^that Mr. Gansevoort had promised 
me a week's liberty when I got back to 
New York to go and see my friends : that 
is all the conversation I had with Wilson. 

Q. i)id you ever talk with Wilson about 
fortune ? 

A. Yes, sir, I forgot to mention that : 
Wilson told me we would go to a fortune- 
teller's ; I asked him if he believed in them, 
he said that he did ; I told him that I di4 
not ; he said when we got to New York h^ 
could take me to one who could tell me 
what had passed and what was to come to 
pass ; I told' him I did not believe it. 

Q. Was any body by ? 

A, Not that I recollect. 

Q. Did you see Tyson ? 

A, No, sir, I did not. 

Q. Did you find Tyson asleep that night 
at all r 

A. No, sir, I did not. 

Q. Where were you and Wilson sitting T 

A. Between No. 4 and 5 gun. 

Q. Did you talk with Tyson that night «l 
all? 

A. No, sir, 1 did not; if I did, I do not 
recollect it ? 

Q. Did you telt any one else but Wilson 
of this conversation of yours with Mr. 
Spencer T 

A. Yes, sir; I told Browningjand Ander- 
son, the captain of tho forecasiie, 

Q. When, -and. hciw, came you to tell 
them T 

A. Browning told me if I had ever had 
any conversation with Mr. Spencer to go 
and teir it ; this was on Monday after Crom* 
well and Small were ironed. 1 slated lo 
them what I stated to the court ; they told 
me to go and tell it to the ofiicers,.that they 
would think no more of it ; I went to the 
mainmast to tell it, and Mr. Gansevoort had 
gone into the cabin at this time, he came 
out of the cabin and ordered the oflicer of 
the deck to beat to 4|uarter8. Mr. Ganse- 
voort came toward me, I touched my kat 
and said, " Mr. Gansevoort," intending %o 
stop him, but he went forward and took no 
notice of me f they beat to quarters, and I 
went to my quarters ; the captain came oa 
deck ; Wilson was standing aft at No. 5 
gun starboard side, he spoke to Wilson, I 
do not know what he said ; he was put in 
irons, when he was ironed the captain 
ordered M*Kinley aft. 
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Q. Were you punished the last cruise ? 

A. I was punished for squabbling on the 
berth-deck, they made it out fighting on the 
' log-book, and I may as well say so ; this 
was on the last cruise. I broke my liberty 
at Santa Cruz and was punished, no other 
time that I recollect. I was punished at 
Porto Rico on the first cruise. 

Q. When were you put in the bags ? 

A. After the examination and before to 
St. Thomas. 

Q. How wer# the bags -put on you ? 

A. They were laid on deck and we got 
in them as well as we could, feet foremost ? 

Q. Was your bag ever put over your 
head? 

A. Yes, sir; the first night it was tied 
over my head ? 

Q. Who were the persons who superin- 
tended and did it ? 

A . Sergeant Garty was al ways there wbtp 
we were put into the bags. I could not see. 
I could, not say who tied it over my head ; 
he was there then. 
, Q. Did you complain of it 1 

A. After a while the bag got very hot ; 
whoever was the ofiicer I don't know, I told 
him I was smothering, I could not breathe ; 
he came back with the order that I could 
not have it untiedl I turned myself round 
as well as I could, and got my mouth to the 
openings of the bag and stayed so till morning. 

M'Kinley left the court. 

Captain Ramsay wus tlvag called, and 
being July sworn by the president* of the 
eourt, testified as follows. .. 

As Captain Ramsay had business the ex- 
amination of M*Kinley was for a time sus- 
pended. 

1 BY COMMANDER MACKENZIE. 

Q. What is your name, your rank? did 
you command the Vandalia on her last 
cruise ? 

A. William Ramsay, a commander in the 
navy ; I coinrnu-iuled the Vandalia on her 
last cruse. ' 

Q. Were yon in Porto Pray a in July 
]aal ? 

A. 1 was, and sailed whence on the 8th. 

Q. Did yon ^\ that time entertain the in- 
leution of touching at St. Thomas on your 
way home ? 

A. I did. 

Q. Did you express that intention to the 
United States consul at Porto Praya ? 



A, I have no distinct roQollecM^ioa of hav- 
ing said so ; but from the freedom with 
which I informed him of my intended 
movements, it is probable I did. 

The testimony of Captain Ramsay was 
here closed ; his evidence was read to him 
and corrected by him. 

M*Kinley recalled. 

BY THE JUDGE ADVOCATE. 

Q. Who » untied the bag on the next 
morning ? 

A, I think it was Sergeant Garty who 
was standing by i^^h^n I got out ; I could 
not see wha untied it.' 

Q. Was any others by ? 

A, Not that I recollect ? 

Q. Can you recollect if any others were 
by when it was put on ? 

A. That night Sergeant Garty and, I 
think, Rogers ; I can not say for certain ; 
some one was there, and it strikes me it 
was him. 

Q. Did you ever hear of any proposal or 
talk of rescue after the arrest 1 

A. No, sir; I did not. 

Q. Did you ever hear of any intended 
mutiny till the 26th November. 

A, I never heard of any until the day 
that Commander Mackenzie flogged Wal- 
tham. 

BY CAPTAIN SLOAT, 

Q. Where were you bom ? where did 
you reside ? and what had been your occu- 
pation previous to entering the service ? 

A. I was born in Boston, I resided there ; 
my •occupation was in general a waiter. I 
have waited in New Ygrk at Howard's 
hotel just before my enlistment. 

Q. Have you been spoken to by the 
judge advocate as to your evidence, if so, 
how often ? 

A. I have once. 

CROSS-EXAMINED BY COMD'r. MACKENZIE. 

Q. The night before the departure of the 
Somers from New York on her last cruise, 
did you say to John Ford, former wstrd-room 
steward of the Somers, that there would be 
a mutiny on board of her ; or words to that 
effect. Did you use those words either on 
that or any odier occasion ? 

A. Never. 

Q. Before you were punished for dis- 
obeying the commander's orders at Santa 
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Cruz, did you Areaten that you would be 
revenged on the commander if he punished 
you ? and after you were punished did you 
again repeat your threat to be revenged of 
the commander ? 

A. Never. 

Q. The night before Mr. Spencer was ar- 
rested did you have any conversation with 
Wilson between two guns on the quarter- 
deck? 

A. I did ; as I have stated to the court. 

Q. Did you tell Wilson, " He has just 
told me we hare spies^ we had better be 
careful," or anything of that kind ? ^ 

A. I do not recollect anything of the 
kind. 

Q. Did Wilson say, " He need not fear 
me; he knows I have been in too many 
scrapes ; I go straight ahead ; I never look 
to what is to come after ;" or anything of 
that kind ? 

A. I never heard Wilson make use of 
any such expressions or anything of that 
kind. 

Q. Did ypu ever say to Wilson, " That is 
too much the case with myself," or anything 
of that kind? 

A. No, sir ; I did not. 

Q. Did y.ou say to Wilson, " Will you 
join ?" or words to that effect ; or anyljiing 
of that kind ? " 

A, No, sir V I did not. 

Q. On the night of Mr. Spencer's arrest, 
had you any conversation with Charles 
Abrahams on the subject of Mr, Spencer's 
arrest ? 

A. Yes, sir. ' 

Q. Did Abrahams ask you what Mr. 
Spencer was in irons for ? 

A. Yes, sir. 

Q. Did you not reply to Abrahams, " For 
trying to raise a mutiny," or words to that 
effect? 

A. No, sir, I told him I thought it was 
for fighting with Mr. Thompson. 

Q. Did Abrahams say, " Who is so mean 
as to help him ?" or anything of that kind ? 

A. He said to me, " I wonder who would 
be 80 mean as to tell on Mr. Spencer of the 
fight he had in the steerage." 

Q. The night Mr. Spencer was arrested, 
or about that time, did you say to Peter 
Fyson, to Browning, or any one else, " I 
am sick— I expect to be in irons myself 
before a week," or words to that effect ? 

A, I said, after Mr. Spencer, Cromwell, 



and Small, were arrested, and I saw Mr. 
Gansevoort watching, chasing, and follow- 
ing me all round the vessel, to Browning' 
and the resi of my n^essmates, that I ex- 
pected to be put in irons before a week. 

Q. When Waltham offered you thfc three 
bottles of wine in the wardroom locker, what 
did he ask you to do for him in return for 
this favor ? 

A. Nothing whatever. 

Q. Did the commander say to you, in the 
conversation he had with you immediately 
after the execution, that he had gone be'- 
yond his authority in keeping you on board 
the Somers after you had ceased to be the 
first lieutenant's boy, as you were not an 
apprentice, and that the commander had 
done this at your earnest request,- through 
Lieutenant Gansevoort, and because the 
commander liked you for your courage and 
alacrity in saving a boy that had fallen over- 
board in New York, and because he thought 
he could make something of you ? 

A, No, sir, I do not recollect it ; before 
we left New York, the commander sent the 
wardroom steward away>; the first lieutenant 
told me he did not waat me to leave the 
brig, and that he did not want me to be 
wardroom-boy any longer ; Lieutenant Gan- 
sevoort said that Commander Mackenzie 
told him that I would make a better sailor 
than waiter, and for that reason he would 
keep me on deck ; the commander did not 
mention the boy's name after the execution, 
but alluded to my saving the life of another 
boy by risking my own, referring to the boy 
who fell overboard. 

Q. Did the commander then go on to tell 
you that he had treated you kindly— that he 
had given you an opportunity to improve 
yourself in your profession and in your edu- 
cation, and that in return for these benefits 
that you had joined in a plot to take his life, to 
deprive him of his command, and to dishonor 
him as an ofiicer ? 

A, He never said anything of that kind 
to me. 

Q. When this conversation took place 
with the commander, did you burst into 
tears — did you sob ? 

A. He told me he could find nothing 
against me, and when he said that, I burst 
into tears. 

Q. When in the gulf, approaching the 
coast, who was it that noticed that the rain 
was dripping on you from the foot of the 
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^ main iry-Kuil, ami had you removed to wind- 
wanl, find placed under the lee of the round- 

•khtiusa ? 

A. 1 could not tell who noticed it; Com- 
minder Mackenzie had me removed ; no 
01 hor^ 111 cer dure do such a thing. 

BY CAPTAIN QODEN. 

Q. Have you ever stated, to any one, 
since your release from the naval service, 
that when the order was given to haul on 
the main royal-brace, Small got up from a 
gun-slide (where he had been sitting sew- 
ing on his clothes),. hauled on the brace, 
and then sat down again ? If so, state to 
whom, and when. 

A. I 'do not recollect of ever stating any- 
thing of the kind. 

BX CAPTAINi SHU BRICK. 

Q. After swaying up the top-gallant mast, 
where did you goto ? 

A. 1 went between the foremast and 
mainmast, to help to send on the top-gallant 
sail, and then, went aft. to help to sway the 
yasd aloft. 

BY COMMODORE DOWNES^ 

Q. Wais the- bag* drawn over your head 
except on the oner night that you have men- 
tioned ? 

A. No, sir, it was not. 

Q. Did you find the bag comfortable 
when not tied over your head ? 

A. No, sir; it was warm weather — it 
was uncomfortable ; on the coast, ; they 
would get full of rain-water, nearly up to 
my knees ; when I say Mr. Gansevoort 
was chasing me round, I mean be was fol- 
lowing my motions and watching me. 

The testimony of Daniel M'Kinley was 
here suspended ; his evidence was read to 
him and corrected by him. 

The Court then adjourned until Monday, 
March 13, at half-past 10 o'clock, A. M. 



Navy Yard, > 

Brooklyn, March 13, 1843. J 

The Court met this day in pursuance of 
adjournment. Present — 



Captain Downcs, Caf^n McKeever, 
" Read, " Page, 

" Bolton, " Gwinn, 

" Turner,. " Wyman, 

" Sloat, Com.'dr Ogden, 

" Storer, " Shubrick, j 

Members ; 
W. H. Norrisy. Esq.,.of Baltimore, Judge 
Advocate, and Commander Alexander Sli- 
dell Mackenzie, accused. 

The journal of the preceding day was 
read and approved. 

On a motion. of Captain Bolton, the court 
was cleared, and on opening it, the examin- 
ation^as continued. 

Lieutenant Gansevoort recalled. 

BY. THE JUDGE ADVOCATE.. 

Q. Before the commander went to an- 
nounce to Mr. Spencer his doom, did you 
observe them the day of execution at all in 
conversation ? 

A, I don't recollect to have seen him in 
coi\versation ? 

Q. What was the position of Mr. Spencer 
when the commander went to him on that 
day ? ■ 

A. Sitting on a camp-stool at the for- 
ward part of the arm-chest; I don't recol- 
lect that I saw Mr. Speacer whea the com- 
mander first went to him. 

Q, Where were you standing. ? 

A. When I first came up from below,.l 
think the commander was standing near 
Mr. Spencer j I was not long near them. 

Q. What was Mr. Spencer's position 
whenever you saw him, till he started for 
the gangway ? Was he Still on the camp- 
stool ? 

A, I recollect his once sitting on the edge 
of the camp-stool, his body leaning over the 
arm-chest ; I do not recollect to have seen 
him off the camp-stool. 

Q. Did you hear the commander order 
pen and paper ?' 

A. I don't recollect that I did— I saw 
him with pen and paper. 

Q. How near, were you when you saw 
him with pen and paper ? 

A. I was on the quarter-deck, abaft the 
mainmast. 

Q. Was you neater than M*Kinley was 
to them ? 

A, For a short time at the first I think I 
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Q. How long di4 the writing continue ? 

A. I don't recollect — I was not present 
during the whole time. 

Q. Did you hear Captain Mackenzie ask 
Spencer if he wished to write ?. 

A. No, sir;. I think I have repeated in 
ray former examination all the conversation 
I had at that*time. 

Q, Did Commander Mackenzie tell you, 
before your arrival at St. Thomas, whether 
Mr. Spencer sent a.written message by him 
to his friends or any one of them ?. 

A, No, sir, not that I recollect ;. my im- 
pression is.that J.understood that h&did^ot 
send any writtea message 

Q, Did. you hear Captain Mackenzie's 
address to the crew after the execution ? 

A. I believe I heard all the address he 
made. 

% Did the commander signify in either 
of his addresses that Mr. Spencer had been 
telling him lies for half an hour before he 
died— that he dipd with lies in his mouth, 
or words to that effect ? 

A. No, sir, I have no recollection of it; 

(i Did Mr. Spencer tell you in any of 
his conversations with you, that he had no 
thought of. mutiny — thai it was a mere 
foolish talk. 

A. I don^ recollect of any such conver- 
sation; I have, repeated all that I have had. 

Q. Did Mr. Sppncer tell you that there 
w«re names ontbAt list he had not spoken to ? 

A. I don't recollect, he may have done so. 

Q. Did he not tell you he had not spoken 
to any but Small and Wales ^ 

A. I have imd r#collection' of a remark 
of that sort. 

Q. Wheik did you first hear a written 
message had been sent by Mr. Spencer to his 
friends or any one of them ? 

A. I did not hear it all, I have not heard it. 

The testimony of Lieutenant Gansevoort 
was here closed ; his evidence was read to 
him and corrected by him. 

Midshipman Thompsonwas then' called, 
and being duly sworn by the president of 
the court, testified as follows : — 

EXAMINED BY THE JUDGE ADVOCATE. 

What is your name ? age ? rank ? were 
you aboard the Somers in her last cruise ? 

A. My name Egbert Thompson, my age 
twenty-one ; I was on board of the Somers 
^ her last cruise as midshipman. 

Q. How near were you to, th« conunan- 
24 



der and Mr. Spencer when Small was cuBe J 
aft, on the day of the arrest of Mr, Spen- 
cer? 

A, I suppose I was five feet from birei, 

Q. Give the conversation between Small 
and the commander. . ^ ' 

A. I don't recollect it, excepting that 
the commander asked him if he had been 
spoken to by Mr. Spencer ;. that was the 
amount' of. it.. 

Q, What did Small reply ? 

A, I donH recollect it ; I think he admit- 
ted that Mr. Spencer spoke to him about 
the affair. 

Q. Did not Small say, ** Tin in no mu- 
tiny, 5ir, I only had a. foolish conversation 
with him," or words to that effect ? 

A. He admitted that Mr. Spencer had 
spoken to him about the afiair, but did not 
say he was " in no mutiny," or " hacf only 
a foolish conversation," to my knowledge. 

Q. Was this the first, answer to the com- 
mander that Small made ? 

A, 1 don't recollect;, that is the amount 
of all Uie. remark L recollect hearing him 
make. 

Q. Do you meaivto say that Small did 
not say anything else, or that you don't 
recollect to have heard him say anything 
else? 

A, I don't recollect his saying anything 
else ; he appeared muoh embarrassed at the 
time. 

Q. Did he seem desirous that nothing 
should be done with him by the comman** 
der? 

A. I don't know ^ he appeared much em- 
barrassed, but did not' defend Mr. Spencer; 
he replied to Commander Mackenzie'^ 
question. 

Q. Did you hear anything said about Mr. 
Spencer's being half crazy or childish, or 
anything like that ? 

A, ifc, sir. 

Qi What did the commander say when 
he dismissed Small ? 

A. I don't recollect of hearing him say 
anything. 

Q. Can you recollect Small's words ? 

A, No, sir. 

Q.. Was not your attention alive to what 
was going on ? 

A, Yes, sir. 

Q. Don't you recollect what passed be^ 
tween Mr. Spencer and the commander 
then? 
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ji. I recollect some of the circumstan- 
ce s^ but rot others ; there are many things 
which other officers heard, which I did not. 

Q, Where were you when the comman- 
der announced to the prisoners their doom ? 

A.. Ai\ ail the quarter-deck, between the 
binnacles, near the Wheel. 

Q. How far from Mr. Spencer ? 

A, About eight feet. 

Q. Before that, on that day, had you 
seen Mr. Spencer in conversation with the 
commander ? 

A. No, sir. 

Q. Had you been on deck most of the 
day ? 

A. I was on deck a number of times du- 
ring the day. 

Q. Did you see the commander come out 
of his cabin when he went to announce their 
doom ? 

A. Yes, sir. 

Q. What was Mr. Spencer's position at 
the time ? 

A. He was sitting on a camp-stool for- 
ward of the arm-chest, on the larboard 
side. 

Q. What did the commander say to him ? 

A. I don't recollect, I heard him say 
something about ten minutes ; what was 
said before, I don't recollect. 

Q. What did Mr. Spencer reply ? 

A . I did not hear him make any. 

Q. What did Mr. Spencer do ? 

A, He appeared somewhat agitated, I 
think replied ; what he said I did not hear. 

Q. What did the commander do then ? 

A . Went over to the starboard side and 
spoke to Cromwell or Small, I don't recol- 
lect which, I think Cromwell. 

Q. To this time from the first, was Mr. 
Spencer still on the camp-stool ? 

A. Yes, sir ; 1 think so. 

Q. Was he in tears ? 

A. I don't recollect ; I think not. 

Q. Did you see the commander approach 
him afterward ? 

A. Yes, sir.. 

Q. What passed ? 

A, The commander spoke to him ; what 
he said I did not h^ar ; he afterward ordered 
up a camp-stool by Dunn, and some paper ; 
sat down by the arm-chest and wrote. 

Q. Was Mr, Spencer's face then toward 
you ! 

A. I could see his face. 

Q. Seeing his face, what did you judge 



was passing between him and the comman- 
der? 

A, The commander was writing some 
of the time, and conversing with Mr. Spen- 
cer some of the time. 

Q. Would Captain Mackenzie raise his 
head, seem to list^, and writ^ ? 

Objection being taken by the accused to 
this question, as leading to an unnecessary 
and irrelevant examination. The court was 
cleared, and on the opening thereof, the 
judge advocate announced that the court 
had decided that the question should be put. 

^. No, sir ; I think not now at the time; 
I did not notice it particularly. 

Q. Did the commander address to you 
any observation when he cogimenced to 
write ? 

A. Not that I recollect. Ah, yes ; after 
he had spoken to the others, he told Mr. 0. 
H. Perry, I think, to note the time; Mr. 
Perry and myself both noted it. 

Q. Did you report the end of the time ^ 

A. I think I did. It is so long since these 
things occurred, that it is impossible to re- 
member these trivial things, such as the 
way Mr. Spencer held his head or hands. 

Q. Do you regard it as a trivial thing to 
report the expiration of ten minutes, which 
were the limits of Mr. Spencer's hfe ? 

A. I did not say that was a trivial thing; 
my remark referred to ^ome trivial ques- 
tions which you have put to me ; my an- 
swer is by no means. 

Q. What was the commander about when 
you reported to him the end of the time 1 

A, He was sitting beside Mr. Spencer, 
at the arm-chest ; he was. employed witli 
Mr. Spencer ; I don't recollect whether he 
was writing or conversing with him. 

Q. What did the commander then sayto 
you ? 

A. I don't recollect; my impressien is, 
that the amount of what he said was, " Verj 
good ;*' he heard me. 

Q. Did he not tell you Mr. Spencer "« 
writing home, or sending a message to hi» 
friends," or words to that effect ? 

A, Not that I recollect of; I think not. 

Q* On such a matter can't you be pos- 
itive ? 

A. My impression is, that he did not. 

Q. How long did the writing continw 
after this ? . j 

A. I don't recollect; ray impression i«»' 
not long, about twenty minutes. 
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Q. Did you see the commander read 
what he had written to Mr. Spencer 1 

A. 1 don'i recollect seeing him. 

Q. Did you see Mr. Spencer in te«rs 
that day ? and if so, when ? 

A. I don't recollect seeing him in tears ; 
I saw him much agitated. 

Q. Did he not fall on his knees ? 

A. I don't recollect. 

Q. Are you not positive that he was on 
the camp-stool from the time the comman- 
' der announced to him his fate, till Mr. Gan- 
sevoort came to take him forward ? 

A. No, sir ; I am not positive of it. 

Q. Can you remember of his being out 
of the camp-stool during that time ? 

A, No, sir ; I can not swear whether he 
was out of it, or not ; my impression is, he 
was not. 

Q. Were you in tears ? 

A. I was when I spoke to Mr. Spencer. 

Q. What passed between you and Mr. 
Spencer ? 

A. I bijj him farewell — told him I had 
no ill-feelings toward him ; he bid me good- 
hj, and told me to take warning by his fate 
—then asked for Mr. Rogers. I told him 
I would call him ; went away for that pur- 
pose ; it slipped my memory, I having the 
deck at that time, and looking out for the 



Q. Have you a bad memory ? 

A. I can't say I have a good one. 

Q. Did you tell before the court of inqui- 
Jy, as to this remark of Mr. Spencer when 
he was taking leave of you ] 

A. No, sir ; it was not asked of me. 

Q. Refresh jpour recollection, and see if 
you did not state before the court of inqui- 
ry, that you " did not hear Mr. Spencer say 
anything from the time of his arrest to his 
execution ?" 

A, I don't recollect whether I saM so 
before the court of inquiry or not, but did 
state before the court of inquiry what I 
liave just stated ; Mr. Spencer never said 
anything about the mutiny. 

Q. Don't this remark so appear in your 
answer before the court of inquiry ? 

A. Yes, sir ; at the time I answered that 
question in that way, I probably did not un- 
derstand it to have reference to Mr. Spen- 
cer's remark. 

Q. Would you not think the inculcation, 
i" Take warning Jby my example," an im- 
portant thing 4o rtmembet V 



A. Yes, sir ; more so, if the warning had 
been. given by a more elderly person. Mr. 
Spencer's warning was sincere. 

Q. How do you know it was sincere ? 

A. I don't think a man in his circum- 
stances would make light of such* a matter ; 
his manner also was very sincere ; he shook 
me very sincerely by the hand in both 
of his. 

Q. Why then did you not tell of it before 
the court of inquiry ? 

A. My atlention was not drawn to it, 

Q. If these circumstances of Mr. Spon-* . 
cer were so serious, why did you let slip^ ^ 
from your memory his dying request to see 
Mr. Rogers ? * ^ 

A. Because I was officer of the .feck at 
the time, and was attending to the steerage 
of the vessel, <fec.,^c.; Mr. Rogers was 
stationed forward, and I aft, which station 
I could not leave. 

Q. Could you not have told some one ? 

A. I could, but it slipped my memory ; 
the three prisoners and Mr. O. H. Perry 
were abaft, and, in attending to other things, 
it slipped my memory. 

Q. Why did you not send Mr. Perry? 

A, Because I should not have sent him, 
if I had thought of it; every officer l^ad.jr 
his station, and was expected not to leitva ^ 
it ; I should not have left mine on any ac- <^ 
count ; the commander expected everybody 
to obey his orders. 

Q. Could you not, without raising your 
tone particularly, have told this request of 
Mr. Spencer to Mr. Gansevoort, or the com- 
mander ? 

A. They were forward ; they* may have 
come aft, altd, if I had thought of it, I 
should have mentioned it to the command- 
er, who would have sent for Mr. Rogers ; 
had he known of my neglect, he, no doubt, 
would have reprimanded me. 

Q. How long a time passed, from the 
time of the declaration about 'ten minutes, 
till Mr. Spencer and the commander ceased 
their interview? 

A. I can't tell ; I don't recollect ; it wfts 
not long; about fifteen minutes. I can't 
tell distinctly— it was longer ; a short time 
after Commander Mackenzie left Mr. Spen- 
cer he was taken forward; I suppose it 
was twenty minutes. 

Q. Had you had a lucent quarrel vdA 
Mr. Spencer? 

A, Yes, sii ; a persoBal altercation. 
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Q. Did it fisBult in a^figbt? 

A. It lestiltad in a scuffle; he struck at 
me, I warded off the blow, slapped him with 
my hand,, then threw him down ; the Ist 
lieutenant came in, and ordered me to de- 
sist ; it was afterward made up by the 1st 
lieutenant, and we* were good friends. 

Q.. You aie small^ could you manage him 
so easily ? 

A < J phchptl into Yati before he knew it. 

Q. Uqw hyiig was this before the arrest ? 

A, Bmwccii Santa Cruz and the coast 
of Africa^ it uas some time before the ar- 
rest. 

Q. When did you first hear of the kiten- 
lian 10 inter the dead by lantern-light ? 

A. The first I heard, that the interment 
was to lakt^ place by candle-light, was when 
all hands wer# called ;, the interment took 
place when all was ready. 

Q. At what time were they run up ? 

A. About one o'clock^ I believe. 

Q. Did you fear anything from the dis- 
affected,, by this>'Scene occurring by lantern- 
light? 

A. I th might there was still a chance of 
their ri^in^ ; ^ough I was under no great 
apprehension, as t|ie ringleaders were cut 

Q. Did you see Mr. Spencer on his 
kftees^ on the day of execution ? 
.■1* No, sir ; not to my knowledge. 

CEOSS-EXAMINED BY COMHAXDER MACKEN- 
ZIE. 

Q. What was the manner of Cromwell' 
one afternoon in yovet watch, and shortly 
before Mr. Spencer's arrest, when Crom- 
well was called af^, about soiHe unseaman- 
Uke cenduct in shifting the maintop-gallant 
yard end for end ? 

A. Very suspicious indeed ; it was my 
deck at the time, I sent for hkn about some 
duty ; he had been shifting the maintop- 
gallant-yard * rope end for end; he turned 
the hook in the end, without unreaving it 
aloft from the leader on deck ; he had fin- 
ifhed it about eight bell's, and then gone to 
his supper. I relieved the deck at four 
o'clock, and gave orders to have it shifted, 
and when I came to shift it, I found both 
end» fast.. I sent for him to speak to him 
about it ; he came aft ; I was in the star- 
hfi^d gangway ; ]^ came from his mess 
forward. The moment he saw me, which 
was about abreast of the forenas^ he fixed 



hi»<eyes upon me, and I don't think he took 
tbem off until he heard what I wished to 
see him for ; his manner was determined, 
QOt disrespectful ; he seemed afraid that I 
was going to speak to him about the muti- 
ny, at which time I knew nothing of it; his 
manner was not insolent, but disrespectfid; 
he did not touch' his hat, to -my knowledge; 
as soon as the commander spoke to him, he 
appeared relieved ; he seemed afraid that I 
was going to reveal something. 

Q. What was the manner of the prison-' 
ers, down to the moment whenpreparatjons 
were made for the execution? did they' 
seem depressed, or anxious ?' 

A, No, sir ; their air was confident. 

Q. What was the condition'ofthe officers 
and petty oflScers/ as to physical strength, or 
exhaustion, the day that the execution took 
place ? 

A, Very much ' worn down; as for my- 
self, I was very much exhausted. 

Q. Could the Somers, in your judgment, 
have been brought into any port, if the exe- 
cution- had not taken place ? 

A. No, sir ; she c^xAd not. 

The testimony of Midshipman Thomp- 
son here closed; hi» evidence was read to 
him, and corrected by him. 

The Court then adjourned until to-mor- 
row (Tuesday), March 14, at 10 o'clock, 
A. M. 



U. S. Navy Yard, > 
Btooklyn.Mtirck 14, m2.) 
The Court met this day in pursuance of 
adjournment; Present — ' 

Captain Downes,. Captain McKeever,. 



Page, 
" Gwinn, 
" Wyman, 
Gom'dr Ogden, 
" Shubrick, 

Membeisi 
BaUimore, Jttd#j 



ol 



Kead,^ 
" Bolton, 
" Turner, 
« Sloat, 
" Stowar, 

W. H. NoniH, Esq. 
Advocate. 

Commander Alexander SJidell Macbi 
zie sent the fu I lu wing certificate, which wa 
read by the ju^igc advocate : — 

"Navy Yaru, I 
« N^w York, March 14, 1843. J 

" Sir : 1 do hereby certify that Com- 
mander Mackenzie, in consequeacc q( «" 
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vera indisposition, will be unable to alttod 
the court this day. 

" 'Very respectiully, 

"R. .W. Leecock, 

" P. Assist. Surg. 
" To Cominodore John Downes, 

''President of the Court.'' 

The Court then adjourned until to-mor- 
row {Wedneadaf), March 15, at 10 o^clock, 
,A.M. 



U. S. Navy Yard, J 
Brodklyn, March 15, 1843. J 
The Court met this day. In pursuance of 
adjournment. Present — 
Captain Downes, Captain McKeever, 
« Read, « P9ge, 

" Bolton, " Gwinn, 

" Turner, " Wyman, 

Captain Sloat, ComMr.Ogden, 

" Storey, " Shubrick, 

Members ; 
and W. H. Norris, Esq., of Baltimore, Judge 
Addvocate. 

Commander Mackenzie sent the follow- 
ing tertiticate, which was read by the judge 

" Navv Yard, 
'* Netv York, March.l5y.lS43 
^'Hifi- I hereby certify that Commander 
Mackenzie J n consequence of his continued 
i:Hlispf>isitiuiu will be. unable to attend court 
to day. Very respectfully, 

" R. W. Leecock, 
" P. Assist. I^g. U. S. N. 
"To Commodore John Downfs, 

" President of the Court.'' 

The Court then adjourned until to-mor- 
ww (Thursday), March 16, at 10 o'clock^ 
A.M. 



^ Navy Yard, ) 

W^ Brookhjn, March 16, 1843. ) 

"ihe Court met this clay in pursuance of 
^oimnnent, Preaeiit^ — 
Captain Downes, C'aptain McKeever, 

'■ Read, " Page, 

^ " Bolton, " Gwinn, 

■ ' " Turner, " Wyinan, 

i " Sioni, C6m'dr Ogden, 

" Stores " Shubrick, 

Members; 



and W. H. Norris, Esq., of Baltimore, Judge 
Advocate. 

Commander Mackenzie sent the follow- 
ing certificate, which was read by the judge 
advx)cate: — • 

"Navy Yard, ) 

« New York, March 16, 1843. J 
" Sir ; We hereby certify that Command- 
er Mackenzie, in coneequence of his con- 
tinued indisposition, will be m table to attend 
the court..|o-day. Very respectfully, 
"John Haslktt, 

" Surgeon vfike Yisfd. ^ 
« R. W. LEEtOCK, *H 

-" p. At^^st, Sftrg. U. S. N, ^ ' 
" To "Commodore John Downfs, 

'' President 9f thn Court:'' 

The Court then adjourned until to-mor- 
row (Friday), March .17, at 10 Vclqck, 
A. M. 



U. S. Navy Yard, ) 
.Brooklyn^ March 17, 1643. J 
Thoi Court met this day in pursuance of 
adjournment. Present — 

Captain Downes^ Captain McKeever, 
" Head, " Page, 

" Bolton, « Gwmn, 

" Turner, " Wyman, 1 

*» Sloat, Com'dr Ogden, 

" Storer, «. Shubrick, 

Members ; 
W. H. Norrijs, JEsq., of Baltimore, Judge 
Advocate, and Commander Alexander Sli- 
dell Mackenzie, accused* 

The journal of Monday, the 13th, and 
yesterday were read and approved. 
Mr. O. H. Perry recallea. 

BY THE JUDGE ADVOCATE-' 

Q. Were you engaged in notjtag the ten» 
minutes with Mr. Thompson, which the 
commander stated at first was the limit of 
the lives of the executed persons after the 
annunciation of their doom ? 

A. Yes, sir, the commander told me to 
note the time that he gave the prisoners, 
ten minutes, to send any message home to 
their friends. Mr. Thompson and myself 
both looked out for the time ; we were not 
positive which one he gave the orders tj^. 

Q. Were you by Mx. Thompson at the 
'time of |his order ? 
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A, I was within a few feet of him. 

Q. Did the commander speak out the 
order distinctly ? 

A. He did so ; I could comprehend it. 

Q. Where was the commander at the 
time of the order ? 

A^ Speaking to Mr. Spencer, standing 
near the larboard arm-chest. 

Q. Was it after this he sent for the camp 
stool and pEiper and ink ? 

A. Yes, eir. 

Q. Did yon see the face of Mr. Spencer ? 

A* Yes* sir. 

V, Q. Wf^s hr- in tears? 
A^ I flon*t remember that he was. 
^ Q. TUl carriod forward to the gangway, 

what was ilie position of Mr. Spencer ? 
• . *A. When iirst told of his doom, he got 
down on his knees for half a minute, and 
then sat down on the camp stool again. 

Q. Was not Mr. Thompson and Lieuten- 
ant Gansevoort by him when his doom was 
first told him ? 

A, Mr. Thompson was, I am not positive 
whether Mr. Gansevoort was or not. 

Q, What was the position of Mr. Spen- 
cer from I bat time till he started to the 
gangway ^ 

j4. He was sitting on a camp stool, read- 
ing the Bible or ptayer-book, I don't know 
which, and speaking to the commander. 

Q, i)id you see him all the time till he 
J alajted 4t> Lite gangway ? 

A. I think. I was sent forward once or 
twice when aft ; I kept my eye on all of 
them, not on Mr. Spencer particularly. 

Q. Who else was by from the time of 
^ the announcement #f his doom till he went 
forward ? 

A^ Mr. Thompson was the only one I 
recollect 

Q. Was not Mr. Heiskill also by? 

A, I dont recollect whether he was or 
^ noL 

Q. If Mr. Gansevoort, Mr. Thompson, 
and M*Kinley, were to tell you that at the 
time of the announcement df his doom Mr. 
Spencer remained sitting on the camp stool, 
would you still say that Mr. Spencer went 
on his knees? 

A, Yes, sir. 

Q. Did you see Mr. Spencer on his 
knees but that once 1 

A. That is all. 

Q. Did you take leave of Mr. Spencer ? 

A, No, sir. 



Q. Did you hear him ask for Mr. Rogers? 

A, No, sir. 

Q. Did you hear what passed between 
the commander and Mr. Thompson, when 
the latter went to report the expiration of 
the time ? 

A. No, sir. 

Q. What did Mr. Thompson say wben 
he came back from reporting the expiration 
of the time 1 

A. I did not know that he had reported it. 

Q. How is that ? were you not noting it 
together ? 

A. I reported it, and he may have re- 
ported it, too — he says he did. 

Q. What passed when you reported it? 

A, I think the commander said, '^Very 
well :" nothing else that I recollect of. 

Q. What was transpiring, when you 
went to report it, between the commander 
and Mr. Spencer ^ 

A, I don't know. 

Q. Did you relate anything of this wri- 
ting scene between the commander and Mr. 
Spencer to the court of inquiry ? 

A. I don't recollect whether it was asked 
me or not. 

Q. Refresh your recollection by turning 
to the minutes of the court of inquiry, and 
see whether you either told anything of this 
order about sending messages home, or of 
the writing, or whether you was asked a 
single question about either. 

A, I don't see anything of that kind 
there. 

Q. Turn to those minutes of the court 
of inquiry, and see whether you do not 
there state, " There is nothing else that I 
now recollect which I have not stated touch- 
ing this inquiry." 

A, I referred to the mutiny, not to Mr. 
Spencer's particular actions and gestures. 

Q. Did you not consider the messages 
of dying men, and the form they chose to 
give them, an important concern as respects 
the mutiny, and not mere gestures and 
actions ? 

This question was objected to, and the 
court was cleared to consider it; on the 
opening thereof, the judge advocate stated 
that the court had refused to allow the ques- 
tion to be put. 

The judge advocate then read the follow- 
ing paper, which was allowed to be of 
record : — 
• " The judge advocate thought the ques- 
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tioQ a legal one, and eminently proper, as 
the tvitness, in answer to the previous two 
questions, replied that the scene in respect 
to the dying messages of the executed per- 
sons was a mere inquiry into ' gestures ai^jd 
actions.' " 

Q. How long was Mr. Spencer awid the 
comoiander engaged together with the pa- 
per before them ? 

A. About ten or fifteen mii^ites, I sup- 
pose. 

Q. How long a time did the commander 
pass with Cromwell and Small after he 
first left Mr. Spencer ? 
I A. Not very long ; all the time he passed 
' with Cromwell and Small, I should judge, 
was five minutes ; I don't recollect whether 
he returned to Mr. Spencer or not. 

Q. Did you hear Mr. Spencer say to the 
commander, " These are the last words I 
have to say, I trust they may be believed — 
Cromwell is innocent" ? 

A, I don't recollect hearing them. 

Q. How far were you from Mr. Spencer 
and the commander ? 

A. About five feet. 

Q. How far were you from Mr. Spencer 
and the commander at the time of his ar- 
rest? 

A. About five or six feet, I suppose. 

Q. Allow me to ask you again if you did 
not admit, in the presence of the secretary 
of the navy and other gentlemen, that Mr. 
Spencer did send a written message to his 
friends ? 

A. I told the secretary of the navy that 
I was under the impression that Comman- 
der Mackenzie copied a letter from Mr. 
Spencer to his friends ; what I mean, is, 
that Mr. Spencer dictated a letter, and the 
commander wrote : that was my impression. 

CROSS-EXAMINED BY COMD'r. MACKENZIE. 

Q. Was your impression derived from 
any other cause than seeing Commander 
Mackenzie sitting vnriting by Mr. Spencer? 

A. That is all. 
I Q. Have you ever at any time been ques- 
tioned by any one, except before this court 
by the judge advocate, as to what you re- 
membered of the transaction in regard to 
which you have just been examined by him? 

A, No, sir. 

B1^ THE JUDGE ADVOCATE. 

Q. Did not the order to note the time for 



the prisoaers to send messages to their 
friends, make one of .the reasons in your 
mind for thinking that Mr. Spencer was 
sending a letter ? 

A. No, sir. 

Commander Mackenzie then submitted 
the following paper, which was read by his 
counse^; — 

" May it please the Court : Com- 
mander Mackenzie has not hitheiEta pro- 
duced the memorandum taken down t^ bim 
during his late conversation with Mr. Spen- 
cer, simply because its substance was al- 
ready incorporated in his ofiicial report, and 
because he considered any further inquiry 
into the subject not merely irrelevant, but 
entirely immaterial. 

" The memorandum was hastily and rough- 
ly written, and did not in fact detail the con- 
versation with as much fulness as it is gincn 
in his report. 

" But, as the judge advocate has ahready 
occupied much time in endeavoring to as- 
certain whether a letter or a mere message 
was dictated by Mr. Spencer, and has at 
length declared a belief that a letter was 
written by Commander Mackenzie, fox Mr^ 
Spencer, which has never been delivered — 
a letter, too, containing protestations of in- 
nocence! Commander Mackenzie, for the 
purpose of completely refuting his gratu- 
itous and ofifensive assumption, and to. put 
an end, if possible, to the interminable coiv- 
sumption of time, desires to submit to the 
court the paper hereto annexed, marked A., 
as the identical memorandum taken down 
by him during his last conversation with 
Mr. Spencer. 

" The charge made by the judge advocate, 
utterly unfoimded as it is, flatly contradicted 
by every fact that has yet appeared, Ind to- 
tally unconnected with the issue now, on 
trial, is only serious so far as it tends to 
mislead the minds of the court and the pub- 
lie; and in this respect only is it desirable 
to refute it, if indeed it is proper to speak of 
refuting an accusation which is supported 
by no evidence whatever. 

" Commander Mackenzie could not anti- 
cipate that any objection would be made to 
the introduction of the paper which he now 
offers. The examination on this subject 
was commenced by the judge advocate. 
What good reason can be assigned for his 
hesitating to receive the paper of which 
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he has himself sought to compe! the pro- 
duction ? The evidetice of the party him- 
self is constantly 'received fcft the purpose of 
proving the loss of Writing, in order to ad- 
mit parol evidence of their conduct, and this 
done because, from the nature of the case, 
no other or better evidence can be had. In 
this view, we now propose to prate, by 
Commander Mackenzie himself, that the 
memorandum herewith affixed is the one 
wiatt,en by him at the instance x)f Mr. Sj)en- 
cer, and is the only one which was made 
by him at that time. His affidavit to that 
effect is annexed to Hhe paper, and he will 
submit to examination himself, if so directed 
by the court. As a matter of abstract right, 
this we apprehend should in any case be 
granted. The rule permitting parties to 
testify, is one growing out of the exigencies 
of the case, and which originates in that 
principle of the law which always admits 
secondary evidence when, from the nature 
of events, primary evidence is unattainable. 
'* If 'Lieutenant 'Gansevoort were now on 
his trial, this paper identified by Commander 
Mackenzie, would be evidence of the very 
highest character. It is not only the con- 
fe»sion> but the dying dedhiration, of the 
most guilty mutineer. The only witness to 
the transaction, Mr. Spencer, is dead, and 
every reason concurs to permit the intro- 
4u«(Aon of a paper in regard to which, from 
the jnecQ^sary privacy of the interview, no 
other person could have any iinowledge. 
But if the admission of this paper be not 
justified upon strict legal principles, it is a 
matter of the most peremptory and absolute 
justice in this particular case. This appli- 

ation is addressed to the sound discretion 

f the court, and that discretion is to be 
lated by their sense of the justice and 

itopriety of the motion. The judge advo- 
*has himself opened the subject: he 

las himself put question after question, and 
consumed hour after hour, in endeavoring 
to ascertain the existence and contents af 
the paper. 

" Shall he now be permitted, when the 
paper itself is produced, to offer opposition 
to its introduction? Such a course is as 
manifestly inconsistent with the impartiality 
of public justice, as it is incompatible with 
that object to which an examination of evi- 
dence should be directed, the attainment of 
truth. 
" It is altogether intolerable that a public 



prosecutor should 1)e permitted to Introduce 
matters wholly irrelevant, virtually to pro- 
duce additional charges of the most galling 
character, and when the accused offers a 
cflihplcte rebuttal of the new allegations 
made against him, take shelter under some j 
rigid *rule »of la-w, and deny all remedy for 
the evil whicih he himself has caused. This 
is not the act of an' ordinary prosecutor, de- 
sirous only «o elicit the truth, and to leave 
the judgment to that arbitrament to which 
it belongs;. it bears, the mark* of a. relentless 
spirit; bent upon conviction, althoughattended 
by the sacrifice of every principle of law 
and every rule of justice. 

" Theodore Sedgewick, 

Of Counsel? 

" BR00K>f.YN, Kings Co., NsY,, ss\ 

" Alexander Slidell Mackenzie being duly 
sworn, saith that the paper hereunto annexed, 
marked A., is the paper referred to by him 
in the official report made by him to the 
secretary of the navy, under date of the 19th 
day of December last, or thereabouts, andin 
the paper submitted to this court by Him on 
the eleventh day of March instant, or ^ere- 1 
abouts, as the memorandum or writing taken 
down from the lips of Mr. Spencer, on the 
deck of the Somers, on the first day of De- 
cember ^st, in an interview then and there 
had between this deponent and the said Mr. 
Spencer, and immediately previous to the 
execution. 

" And this deponent fxuther saith, that the 
said paper marked A., is the only memoran- 
dum or writing of any description made hy 
him on that day, while in communication 
with Mr. Spencer, or having any conneiioo 
with anpr message, verbal or written, sent to 
his friends, or anything of that kind or de- 
scription, and that xhe said paper A. is the 
whole of such memorandum or writii^- 

" And this deponent further saith, that the 
^aid Philip H, Spencer neither dictated nor 
delivered to him any letter or message, ver- 
bal or written, or anything of that kind or 
description, forther than is contained in the 
said memorandum. 

" And this deponent further saith, that the 
latter portion of the said paper marked A., 
ending with the words, " my father,^ and 
beginning with the words, " God who was" 
was written by him subsequent t#'his said 
conversation with Mr. Spencer, iJut within 
a very short time thereafter, and for the 
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purpose of keeping alive his recollection of 
1^6 facts. 

" Albx. Slidell Mackenzib. 

"Sworn before me, tWs 1 6th day of 
March, 1842. 

"J. VOORHEES, 

" Commissioner of Deeds, ^^ 

"When asked if he had ftny message to 
seni; none that they would wish to fe- 
ceive. Afterward, that you die wishing 
them every blessing and happiness y de* 
served death for this, and other sins \ that 
you felt sincerely penitent, and only fear 
of death was that your repentance might be 
too late. Many that he had wronged, but 
did not know how reparation ccnild be made 
to them. Your parents most wronged . . . 
himself, by saying that he had- entertained 
same idea in John Adams, and Potomac, but 
had not ripened it into ... Do 3rou not 
think that a noAnia which should . . . Cer- 
tainly. Objected \o manner of death ; re-^ 
quested to be shot* Could not make any 
oiaStflction between him and those whom 
he kid seduced. Justifiable desire at first 
to . . . The last words he had to say, and 
hoped they would be believed, that Crom- 
well was innocent . . . Cromwell. Ad- 
mitted it was just that no distinction should 
be made. Asked that his face might be 
covered. Granted. When he found that 
his repentance might not be in season, I 
referred him to the story of penitent thief. 
Tried to find it, could not. Read the Bible ,\ 
the Prayer-book. Did not know what would 
have become of him if succeeded. Makes 
&o objection to death, but objects to time.. 
Reasons— God would understand of him of- 
fences Many crimes. Dies pray- 
ing God to bless and preserve ... I am 
afraid this will injure my father. God, who 
was all-merciful as well as all-wise, could 
not only extricate the difiiculty growing out 
of shortness of time, and from the abun&nce 
ef his mercy forgive. . Be the death of my 
poor mother. Do you not think she would 
have felt worse, if, instead of dying, you 
had succeeded in your undertaking ? Hor- 
rors here. Others in course of piracy . . . 
Cut off by Cromwell, passing to gallows. 
Met at pump well. Asked for Mr. Wales. 
Mr. Wijtes, I beg you to forgive me for 
having tampered with your fidelity. Mr. 
Wales much affected. Are you not going 
25 



too fart are you not g^ingtoo fast? I think, 
sir, you .... The best service hf could 
render to hi^ father^ was to die. Small 
said, * Shipmates, give me quick and easy 
death.' Knot, toggle, ship-knot. Asked 
leave to give word. ^ Granted. Took sta- 
tion on the trunk to see all parts. Waited, 
wailed. Prayer. * Shall I die ?' Brown- 
ing of opinion .... only then began to 
think ... he really was going to die ; he 
kept such good heart. Small up, suffoca- 
ted. Told him, in scarcely audible voice, 
to tell the commander he must give the 
word himself. Preparations, live coal match^ 
keep passing them up so as to be put on 
perpetually; then Cromwell and Spencer 
meeting. No notice of each other. Spencer 
as calm as at any moment of life. Wales, 
Small, asked forgiveness. No, by God, 
Mr. Spncer can*t forgive jrou ; consulted 
him Mr. Wales, so both together. FVirgive 
me, Small, for leading yon into this trouble ; 
we shall soon be in the face of God Al- 
mighty, then see you must forgive me. 
Small. 1 told him to be more generous. 
He softened* I do forgive you, Mr. Spen- 
cer ; shook hands ; may God Almighty for- 
give you also. Small on hammocks, asked 
leave to address the ship's pompany. Now 
boys, &c., now brother top-mates, give me 
a quick death; run me up smartly ; do not 
let there be any interval between word and 
firing. Asked Jst lieut. if firing with lock- 
match. Open a chest, and got wafers ; or- 
dered live coals to be passed up from galle^. 
" Stand by, fire ;" instantaneous shotted 
gun. Arrangements. Conversation about 
coffin. Beating to call. Gan't asked about 
covering face No hangmen. You and 
nothing to do with respects of business and 
as done in secure and seamanlike manner. 
The rope-string shipped to the . . . of a . . 
, . strain-hooks moved, tail-blocks well se- 
cured. Roll. S. Small stept up. Cromwell 
overboard, rose, dipping to yard-arm."* 

On the opening of the court, the judge 
advocate read the following paper. 

The counsel of the accused here offered 
a paper, purporting to be the one made by 
him, and the only one, on the day of the 
execution, under the dictation of Mr. Spen- 
cer ; and the counsel of the accused also 
offered a paper introductory to it. 

* The sbove i)aper of Coioinander Maekenzie 
is 80 illegible, as not to be correctly writtea,-^£9* 
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The judge advocate objected to tlie re- 
ception of the first paperj becapse it is not 
legally identified. The court was cleared 
to consider the objections, and on the open- 
ing thereof, the judge advocate announced 
that the first paper should be received for 
vecord, but not as legal evidence, and that 
the second paper should likewise be 're- 
ceived for record, with instructions to state 
Do the counsel of the accused, that those 
portions of it reflecting on the judge advo- 
cate, meet with the court*s exception. 

The judge advocate then proceeded to 
Tead the official report of Captain Macken- 
2ie, of the transactions on board the Somers 
itt her late cruise. 

The examination of Mr. O. H. Perry 
was here cJemed ;. his evidence was read to 
li«y and conrected by him. 
■ The Court then adjourned until to-mor- 
low (Saturday), March 18, at 10 o'clock, 
A.M. 

" U. S. BaiG Somers, > 
"Dfc. 19, 184a. J 

" Sir : Since my communicsttion to you 
of the 14th inst., on which day I arrived 
here with the vessel under my command, I 
hate been engaged in preparing a narrative 
of the cruise of the Somers, which should 
embrace all the facts that might in any way 
iOustrate the late mutiny on lK)ard her. But 
1 have been subjected to so many interrup- 
ti<ms, from which it was the less easy to 
escape, as they grew out of the sympathy 
and solicitude of real friends, and the narra- 
tiver grew so interminably as I advanced, 
liiat I have deemed it due to the anxiety of 
Ae Navy Department, to receive a more 
detailed statement of the facts of the muti- 
ny, than 1 was at first able to communicate — 
to break off at once from the elaborate nar- 
ratiYe, in which I was engaged, and con^ne 
myself to a statement of the principal oc- 
cunrences. I will, therefwe, simply pre- 
mise, that after having made the Azores, 
9nd touched at Madeira, being thus far di- 
Terted from my course by constantly oppo- 
sing winds, I proceeded, in fulfilment of 
your orders of the 7th and 9th of Septem- 
ber last, to Tenneriffe and Porto Praya, and 
not finding the U. S. ship Vandalia there, 
continued onward to Liberia. I there un- 
derstood^ ^s a nitttter of common report^ that 
dbsiisd waed'on tile 5th of October, fitmt 



Cape Palmas, for the United States. Tb 
orders under which I was acting, supposed 
the Vandalia to be still on the station : at 
all events, the despatches with which I was 
chai|^ed could be of no value at home. 
I therefore placed them in the hands of 
Dr. J. S. Day, the United States agent, 
whose receipt for them. I have the honor 
to enclose ; and, having Chus reached the 
appointed limit^f my orders, sailed on the 
1 1th of November for the United StJrtes, 
by way of St. Thomas ; where prudence, 
and a just regard for the health and com* 
fort of my crew, required that I should stop 
to obtain a supply of bread, water, and re- 
freshments. 

« On Saturday, the 26th of November, 
Lieutenant G. Gansevoort came into the 
cabin, and informed me that a conspiracy 
existed on board of the brig, to capture her, 
murder the commander, the officers, and 
most of the crew, and conrert her into a 
pirate ; and that Acting-Midshipman Ph% 
Spencer was at the head of it. He stated 
that Mr. H. M. Heiskill, the purser, hai 
just informed him that Mr. J. W. Wales, 
his steward, had approached him as f to 
converse on their joint duty, and revealed 
to him, for the purpose of its being com- 
municated to the conamander the following 
information. 

" The night previous, being that of tbe 
25th of Nov., between the hours of six and 
eight, he had been accosted by Mr. Spencer 
and invited by him to get up on the booms, 
as he had something of importance to com- 
municate. When on the booms Mr. Spen- 
cer addressed him as follows: **^ Do you 
fear death ? do you fear a dead man ? are 
you afraid to kill a man ?•* Mr. Wales Aiw 
accosted, and having his curiosity excited, 
with admirable coolness induced Mr. Spen- 
cer to go on, and took the oath of secrecy 
which was administered to him. Mr. Spen- 
cer then informed him that he was leagued 
with about twenty of the crew, to get pos" 
session of the vessel ; murder the comman- 
der and officers ; choose, from among those 
of the crew who were willing to join him^ 
such as would be useful, and murder the 
rest ; and commence pirating. He mention- 
ed all the details of his plan as you will 
find it in the statement of Mr. Wales, and 
which was well suited ta the attaiifceni <>f 
!his objects ; involving muCh better notjoni 
of seamanship, ^n be wss, him»df; ca- 
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paUe of forming. As ono of the induce- 
iBents to her capture, he stated that a box, 
containing wine of a rare value, brought off 
with much care at Madeira, as a present 
from L H. Burden, Esq., United States 
fioe-consul at Funchal, to Commodore J. 
B. Nicholson, contained money or treasure 
to a large amount. 

" It was his object to carry the vessel to 
the Isle of Pines, where «ne of his asso- 
ciates, who had been in the business before) 
had friends ; to attack no vessels that he 
was not sure to capture ; to destroy every 
vestige of the captured vessels, after having 
lemoved what was useful ; to select such 
of the female passengers as were suitable, 
and after they had used them sufficie^y to 
dispose of them. Mr* Spencer also stated 
that he btd the-writien {^m of hit prmect in 
the back of bis cravat, which he woidd show 
to Mr. Wales in the morning ; after which 
tbejrsepamed with tembleth]roats,onthe part 
of Mr. Spencer, of instantdeaih to Mr. Wales, 
from himself or his aeoomplices, should Mr. 
Wales uuer one word oi what passed. 

** Such w^s the purport of the in(bnaation 
laid before me by laeuCenant Gansevoort, 
and dthough he was evidently impressed 
with the rc^ty of the project, yet, it seem* 
ed to use so monstrous, so imprd)able, that 
I could not forbear treating it with ridicule. 
I was under the impression that Mr. Spen« 
cer had been readii^ smne piratical stories 
and had amused himself vrith Mr. Wales. 
Still I felt that this was joking on an im- 
piofev theme, and determined k> notice it 
hereaAer. 1 also considered that duty re« 
fiiiped me to be on my guard, lest there 
AoM be a shadow of reality in this proj- 
ect; and I directed the first liemenant to 
watch Mr. Spencer narrowly, without seem- 
iag 10 do 80. In the course of the day 
Lieii^enaot Gansevoort informed me that 
Mr. Spencer had been in the wardroom 
exajmning a chart of the West Indies. He 
had asked the passed assistant surgeon 
aene question about the Isle of Pines, ^nd 
the latter had informed him that it was a 
place much frequented by pirates and dryly 
asked him if he had any acquaintances there. 
He passed the day rather sullei^y in one 
comer of the steerage, as was his custom, 
engaged in examimng a small piece of pa«> 
per and writing on it with his penc^ ; and 
teiasiomJly finding rekocation in wiping 
itidl * peKatfo at th^ tail of a deyil*^^ 



one of the joints of which he had formed 
into a sliding ring for his cravat. Lfi^tenant 
Gansevoort also made an excuse of duty to 
follow him to the foretop, where he found 
him engaged in having some love-devices 
tattooed on his arm by Benjamin F. Green, 
ordinary seaman and apprentice ; Lieutenant 
GttRsevoort aiso learned that ho had been 
endeavoring for some days to ascertain the 
rate of the chronometer by applying to Mid- 
shipman Rogers to whom it was unknown, 
and who referred him to the master. He 
had been seen in secret and nightly confer- 
ences with boatswain's mate, S. Cromwell, 
and seaman, Elisha Small. I also heard 
that he had given money to several of the 
crew ; to Elisha Small on the 12th Septem* 
her, the day before our departure from New 
York» the aame day on which, in reply to 
Commodore Perry's injunctions to reforma- 
tion, he had made the most solemn promises 
of amendment ; to Samuel Cromwell on the 
passage to Madeira; that he had been in 
the habit of distributing tobacco extensively 
among the ap^entices, in defiance of the 
orders of the navy department, and my owi^ 
often reiterated ; that he had corrapted the 
wardroom steward, caused him to steal 
brandy ftom the wardroom mess,* which 

* The fbllowiag statement is due to the ward- 
room officers of the Somers: When the vessel 
was first equipped, I told the 1st lieutenant that it 
was my wish that no wine, and of course no spirit* 
nous liquors, shouU be used in the steerage meas« 
I gave, as a reason, that the oUigations of hospi- 
tality in our public vessels fell altogether on the 
cabin and wardroom, and when the midshipmea 
became wardroom officers, they would have thetr 
full share of this duty. This hint, acoosopaoied hf 
no word of compulsion, had its eftect ; anid I never 
had occasion to give any order on the subject^ which 
I was at any time ready to do, had it been aeces* 
sary. In the wardroom, the officers, of course, had 
their wine. I knew what had been the views oa 
that subject of my Mends Commandeis Pender* 
grass and Dupont on board the Ohio, and what had 
been their practice With regard to the total exehi* 
sion of spirituous liquors flrom the wardroom of that 
ship. I knew that Lieut. Gtnsevoort's views vere 
identical on all suhjects with those of his two ish 
tinguished messmates above named. I did not) 
therefore, interfm^e with regard to the wardroom^ 
and if I had done it at all, it would have been with 
extreme caution, and only in the way of iHeodly 
advice. It now appears, that when <»<dered to the 
eoast of AfHca, some brandy wis ordered for the 
wardiQom messs to be used medicinally, in omse- 
queaee of achriGC ^cn by the assistant surgeon ef 
the Somerlr, and tke assistant smfeon of the Gem- 
ptt8> who for a time bad relieved Xhr* Leeoode i^ 
board the Bomnn. They had Htmify been «i th» 
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lie (Mr. Spencer) had drunk himself, oc- 
casionally getting drunk when removed from 
observation ; and had also administered to 
several of the crew ; that, finally, he was 
in the habit of amusing the crew by making 
music with his jaw, he had the faculty of 
throwing his jaw out of joint, and by the 
contact of the bones playing with accuracy 
aod elegance a variety of airs. Servile in 
his intercourse with me, when among the 
crew he loaded me with blasphemous vi- 
tuperations, and proclaimed that it would 
be a pleasing task to roll me off the round- 
house, overboard. He had sometime before 
drawn a brig wiih a blag flag, and asked 
one of the midshipmen what he thought of 
it; he had repeatedly asserted in the early 
part of the cruise that the brig might easily 
be taken ; he had quite recently examined 
the hand of Midshipman Rogers, told his 
fortune, and predicted for him a speedy and 
violent death. 

"fhese various circumstances induced 
ftie to look back and recall all that I had 
heard of, or had observed in, Mr. Spencer. 
When he reported himself to me for duty 
at New York, about the 20th of August, I 
at once gave him my hand and welcomed 
him on board the Somers. I subsequently 
heard that he had quite recently been dis- 
missed with disgrace from the Brazilian 
squadron, and compelled to resign, for 
drunkenness and scandalous conduct. This 
fact made me very desirous for his removal 
from the vessel, chiefly on account of the 
young men who were to mess with and be 
associated with him — the rather that two 
of them were connected with me by blood, 
and two by alliance, and the four intrusted 
to my especial care. The circumstance of 
Mr. Spencer being a son of a high officer 

coast of Africa, and considered the use of brandy 
as talntarj in preventing the effects of malaria. By 
acddent, as it was thought at the titne, but, as sub- 
fcynent. dnvi^lop'r'ent? woni/? ra*^her ^o to pr?ve, by 
design^ the wardroom steward contrived to make a 
mistake, and the supply of brandy was ordered from 
two different . grocers ; thus doubling the quantity 
intended to be taken. We were not exposed to the 
inflnence of malaria; none of the brandy was used 
in the mess, and all of it is still on boards except 
what was stolen by the steward at the request of 
Hr. Spencer, and drank by him and those he en- 
deavored to corrupt. It is due to the wardroom 
Otfficers that thus modi should be made known, to 
save them from being prejudiced in the min\ls of 
llime who hold, as I do, that the drinking of brandy 
if even moie to be «ireaded than malaria. 

% 



of the government, by enhancing his base- 
ness in my estimation, made me more desi- 
rous to be rid of him ; on this point, I beg 
that I may not be misunderstood — ^I revere 
authority, I recognise in the exercise of its 
higher functions in this free country, the 
evidence of genius, intelligence, and virtue ; 
but I have no respect for a base son of an 
honored father — on the contrary, I consider 
that he, who by misconduct sullies the lus- 
tre of an honorable name, is more culpable 
than the unfriended individual whose dis- 
grace falls only on himself. I wish, how- 
ever, to have nothing to do with baseness 
in any shape — the navy is nol the place for 
it. On these accounts, I readily sougb 
the first opportunity of getting rid of Mr. 
Spencer. When we were on the eve of 
sailing, two midshipmen, who had been 
with me before, and in whom I had confi* 
dence, joined the vessel. This carried to 
seven the number to occupy a space capa- 
ble of accoTlimodating only fire. I had 
heard that Mr. Spencer had expressed a 
willingness to be transferred from the Som- 
ers to the Grampus. I directed Lieutenant 
Ganseroort to say to him, that if he would 
apply to Commodore Perry to detach bim 
(there was no time to communicate with 
the navy department), I would second the 
application. He made the appliciation ; I 
seconded it earnestly, urging that it should 
be granted on the score of the comfort of 
the young officers. The commodore de- 
clined detaching Mr. Spencer, but offered 
to detach Midshipman Henry Rogers, who 
had been last ordered. I could not consent 
to part with Midshipman Rogers, whom I 
knew to be a seaman, an officer, a geatle- 
raan, a young man of high attainment with^ 
in his profession and beyond it. 

" The Somers sailed with sev«n in h«i 
steerage ; they could not all sit together 
round the table. The two oldest and most 
useful had no locker to put their clothes in, 
and have slept during the cruise on the 
steerage-deck, the camp-stools, the booms 
in the tops, or in the "quarter-boats. They 
have submitted to ^se inconveniences 
without a murmur, ana performed their du^ 
to my utntost satisfaction. 

''I recurred to this recollection; I obk 
deavored to review the conduct of BIr. 
Spencer throughout the cruise. I had treat- 
ed Mr. Spencer precisely Hke the other 
midshipmen* Perhaps I reprov^ him leii 
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frequently than others for slight deviations 
from duty ; I had little hope of essentially 
serving one who had been so great an ene- 
my to himself. 

"I had observed that he had very little 
intercourse with the officers^ that he was 
exceedingly iotimate with the crew ; I had 
noticed the interchange of a passing joke, 
is individuals passed by him, a smile never 
seen but on such occasions, a strange flash- 
ing of the eye. These various recollections, 
added to what had been revealed to me, 
determined me to make sure at once of his 
person, though I had before meditated al- 
lowing Mr. Wales to have another interview 
with him that evening, for the purpose of 
ascertaining more of his plans, as had b^en 
agreed upon between them. If he was 
really in earnest, enough was already 
known. At evening quarters I ordered, 
through my clerk, O. H. Perry, doing the 
duty also of midshipman and aid, all the 
officers to lay aft on t^e quarter-deck, ex- 
cepting the midshipmen stationed on the 
forecastle. The master was ordered to take 
tlie wheel, and those of the crew stationed 
abafl sent to the mainmast ; I approached 
Mr. Spencer and said to him, * I learn, Mr. 
Spencer, that you aspire to the command 
of the Somers V With a deferential, but 
unmoved and gently smiling expression, he 
Replied, * Oh, no, sir.' • Did you not tell 
Mr. Wales, sir, that you had a project to 
kill the connnander, the officers, and a 
tonsiderable portion of the crew, of this 
vessel, and convert her into a pirate ?' * I 
nay have told him so, sir, but it was in 
joke.' 'You admit then that you told him 
80 V * Yes, sir ; but in joke.' ' This, sir, 
is joking on a forbidden subject — this joke 
may cost you your life. Be pleased to re- 
move your neck handkerchief.' It was re- 
inoved and opened, but nothing was found 
in it. I asked him what he had done with 
^e papers containing an account of his 
project which he had told Mr. Wales was 
in the back of his neck handkerchief. * It 
is a paper containing my day's work, and I 
have destroyed it.' * It is a singular place 
to keep day's work in.* * It is a coni^enient 
one,' he replied, with an air of deference 
and blandness. I said to him, 'You must 
have been aware that you could only have 
compassed your designs by passing over 
my dead body, and after that, the bodies Qf 
aB Ae officers ; you had given yourself, sir, 



a great deal to do ; it will be necessary for 
me to confine you, sir.' I turned to Lieut. 
' Gatisevoort and said, * Arrest Mr. Spencer, 
and put him in double irons.' Mr. Ganse- 
voort stepped forward and took his sword. 
He was ordered to sit down on the stem- 
post, double ironed, and, as an additional 
security, hand-cuffed. I directed Lieut. 
Gansevoort to watch over his security, to 
order him to be put to instant death, if he 
was detected speaking to, or holding intel- 
ligence in any way with, any of the crew. 
He was himself made aware of the nature 
of these orders. I also directed Lieutenant 
Gansevoort to see that he had every com- 
fort which his safe-keeping would admit of. 
In confiding this task to Lieutenant Ganse- 
voort, his kindness and humanity gave me 
the assurance that it would be zealously 
attended to ; and throughout the period of 
Mr. Spencer's confinement, Lieut. Ganse- 
voort, while watching his person with aa 
eagle eye, and ready at any movement to 
take his life, should he forfeit that condition 
of silence on which his safety depended, 
attended to all his wants,* covered him with 
his own grego when squalls of rain were 
passing over, and ministered in every way to 
his comfort with the tenderness of a woman. 
Mr. Spencer being confined, the officers 
were remanded to their quarters, the crew 
and battery inspected, the ordinary reports 
made to the first lieutenant, and by him to 
me, and the retreat beaten. That night th^ 
officers of the watch were armed with cut- 
lasses and pistols, and the rounds of both 
decks made frequently, to see that the crew 
were in their hammocks, and that there 
were no suspicious collections of individu- 
als about the decks. On searching the 
locker of Mr. Spencer, a small ras^or-case 
was found, which he had recently drawn 
with a razor in it from the purser. Instead 
of the razor, the case was found to contain 
a small paper rolled in another ; on the in- 
ner one were strange characters, which 
proved to be Greek, with which Mr. Spen- 
cer was familiar. It fortunately happened 
that there was another midshipman on board 
the Somers, who knew Greek, one whose 
Greek and everything else that he possessed 
was wholly his, devoted to his country. The 
Greek characters converted by Midship'n H* 
Rogers into our own, exhibited well-known 
names among the crew. The certain, the 
doubtful, thosb who were to be kept whether 
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they would or not, arranged in separate rows ; 
those who were to do the work of murder in 
the various departments, to take the wheel, 
to open the arm-chest. 

" Thf following day being Sunday, the 
crew were inspected at quarters at 10 
o'clock. I took my station abaft, with the 
intention of particularly observing Cromwell 
and Small. The third or master's division, 
to which Ihey both belonged, always mus- 
tered at morning quarters upon the afterpart 
of the quarter-deck, in continuation of the 
line formed by the crews of the guns. The 
persons of both were faultlessly clean; 
they were determined that their appearance 
in this respect should provoke no reproof. 
Cromwell stood up to his full stature, his 
muscles braced, his battle-axe grasped res- 
olutely, his cheek pale, but his eye fixed, 
as if indifferently, at the other side. He 
had ~a determined and dangerous air. Small 
niad6 a very different figure. His appear- 
ance was ghastly, he shifted his weight 
from side to side, and his battle-axe passed 
from one hand to the other ; his eye wan- 
dered irresolutely, but never toward mine. 
I attributed his conduct to fear. I have 
since been led to believe that the business 
upon which he had entered was repugnant 
to his nature, though the love of money and 
of rum had been too strong for his fidelity. 

" After quarters the church was rigged. 
The crew mustered up with their prayer- 
books, and took their seats without waiting 
for all hands to be called, and considerably 
before five bells, or half past ten, the usual 
time of divine service. The first lieutenant 
reported ail ready, and asked me if he 
should call all hands to muster. I told him 
to wait for the accustomed hour. Five bells 
was at^length struck, and all hands called 
to muster. The crew were unusually at- 
tentive, and the responses more than com- 
monly audible ; the muster succeeded, and 
I examined very carefully the countenances 
of the crew, without discovering anything 
that gave me distrust. In the afternoon, 
the wind having moderated, skysails and 
royal-studdingsails were set. In going 
large, I had always been very particular to 
have no strain on the light braces leading 
forward, as the tendency of such a strain 
was to carry away the light yards and 
masts. While Ward M. Oagely, one of 
the best and most skilful of our apprentices, 
was yet on the main-royal-yard, after set- 



ting the main-skysail, a sudden jerk of tke 
weather-main-royal-brace, given by SmaU 
and another whose name I have not discov- 
ered, carried the top-gallant-mast away m 
the sheure-hole, sending forward the royal- 
mast, with royal-skysail, royal studdingsail, 
main-top-gallant-staysail, and the head of 
the gaft-topsail. Gagely was on the royal- 
yard. I scarcely dared to look on the 
booms or in the larboard gangway, where 
he should have fallen. For a minute I was 
in intense agony ; in the next I saw the 
shadow of the boy through the top-gallant- 
sail, rising rapidly toward the top-gallant- 
yard, whidi still remained at the mast-head. 
Presently he rose to view, descended on 
th^ afterside to the topmast-cap, and began 
to examine with coolness to see what was 
first to be done to clear the wreck. I did 
not dream at the time that the carrying 
away of this mast was the work of treach- 
ery ; but I knew it was an occasion of this 
sort, the loss of a boy overboard, or an ac- 
cident to a spar, creating confusion and in- 
terrupting the regularity of duty, which was 
likely to be taken advantage of by the con- 
spirators, were they still bent im the prose- 
cution of their enterprise. The greatest 
pains were therefore taken to prevent ail 
confusion : the first lieutenant took the 
deck; everything connected with the wreck 
was sent down from aloft, the rigging un- 
rove and coiled down, sails beni s^resh to 
the yards, the sparetop-galiant-mast got cot 
and scraped and slushed, and the fid^ole 
cut, every one employed, and everything 
made to go on with undeviating regularity 
To my astonishment, all those who were 
most conspicuously named in the piogranuse 
of Mr. Spencer, no matter in what part of 
the vessel they might be stationed, mustered 
at the main-top-mast-head. Whether ani- 
mated by some new-born zeal in the service 
of their country, or collected there for the 
purpose of conspiring, it was not easy to 
decide ; the coincidence confirmed the ex- 
istence of a dangerous conspiracy, suspend- 
ed, yet perhaps not abandoned. The eye 
of Mr. Spencer travelled perpetually to the 
mast-head, and cast thither many of thoee 
strange and stealthy glances which I had 
heretofore noticed. The wreck being cleared, 
supper was piped before sending up the 
new mast ; after supper the same pei»oni 
mustered again at the mast-head, and ^ 
t(^-gal]aQt*mast was fidded, the UghL yaoKti 
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«i096ed and tl>e sails set. By this time it 
WM dark, aad quarters had been unavoida- 
hfy dispensed with ; still I thought, under 
the circumstances, that it was scarcely safe 
to Icfave Cram well at large during the night : 
the night was ttie season' of danger. Af- 
ter consulting Lieutenant Gansevoort, I de- 
iermined to arrest Cromwell ; the moment 
he reached the deck, an officer was sent to 
leeward to guard the lee rigging, and the 
main-stays were also thought of, though not 
watched ; as his voice was heard in the top 
descending the rigging, I met him at the 
foot of the jacob^s-lsidder surrounded by the 
officers, guided him aft on the quarter-deck 
and caused him to sit down ; on questioning 
him as to a secret conversation he had 
held the night b^ore with Mr. Spencer, he 
denied its being he : hfi said, *^ It was not 
me, sir, it was Small." Cromwell was the 
ialkst man on board, and Small the shortest. 
Cromwell was immediately ironed, and 
Small then pointed out by an associate to 
increased suspicion, was also sent for, in- 
terrogated, and ironed. Increased vigilance 
was now enjoined upon all the officers; 
iienceforward, all were perpetually armed ; 
either myself or the first lieutenant was 
always on deck, and generally both of us 
were. 

" On the morning of the following day, 
being Monday, the 28th November, two 
crimes of considerate magnitude appeared 
on the master-at-arms*8 report of prisoners. 
Charles Lambert, apprentice, had been guilty 
ef theft, in stealing sinnit for a hat from 
Ward M. Gagely, and Henry Waltham, the 
wardroom steward, had stolen brandy from 
the wardroom raees, and given it to Mr. 
Spencer. These were vile offences : the 
present was not a time to bring the dis- 
cipline of the vessel to a stand, and the 
prisoners were both punished to the extent 
ef the law. Waltham, while in irons, had 
the night before toW Daniel M<Kinley, who 
had access to the ward-room as cot-boy, 
vhexe three bottles of wine could be found, 
his object being, no doubt, to furnish the 
means of excitement to the conspirators, to 
induce them to rise, release Waltham, and 
get possession of the vessel. M*Kinley was 
down in the progrannne as certain, and as 
stationed at the arm-chest. He reported 
Waltham to the first lieutenant — an extra- 
ordinary denunciation under the circum- 
stanoes, {upobably occaaioaed by his desire 



to relieve himself from suspicion. WidthMn 
having thus» in contempt of discipline, com» 
mitted a second offence while in confine* 
ment, was remanded into irons, to be mjb' 
jected to a second punishment on the fol- 
lowing day. The punishment being over, I 
thought this a fit opportunity to endeavor to 
make some impression on the crew. The 
number of them actually engaged in the 
conspiracy might no^ be great : that it was 
known to a majority of them, I had reason 
to believe. In general, they might be con- 
sidered disaffected, and disposed on all oc- 
casions to hold back and resist the disei- 
pline of the ship; the mysterious agency 
that had been at work, since our departure 
from New York, to c<»:rupt the crew, was 
now disclosed. I commenced by eiplain- 
ing to them the general nature c^ the pro- 
ject of Mr. Spencer, studiously avoiding le 
excite any suspicions that I was in the pos^ 
session of the names of those who were im- 
plicated. I viras willing, in fact, that &e 
worst of them should repent and hide tbam- 
selves among the well-disposed portion of 
the crew. I took care to inform them th^ 
the majority of them, whatever might 09 
their inclination, were to share the fate of 
the officers. I endeavored to divert the 
minds of the slightly disaffected from the 
picture of successful vice which Mr. Spen- 
cer had presented to them. I alluded to the 
circumstance, that the most of the crew, 
unlike crews in general, leaving ties of kin- 
dred to render hfe dear to them, and exr 
pressed the hope that within three wedts 
we should be again among our friends. I 
thanked God that we had friends to foUow^ 
us with solicitude and aflection ; for to have 
friends, and not to be unworthy of them, 
was the best guarantee that could be givea 
for truth and fidelity. 

" The efiect of this upon the crew was 
vari(His : it filled many with horror at th^ 
idea of what they had escaped from : it in- 
spired others with terror at dangers await- 
ing them from their connexion with the 
conspiracy. The thoughts of returning to 
that home and those friends from whom it 
had been intended to have cut them ofif for- 
ever, caused many of them to weep. I noir 
considered the crew tranquilliz^ and the 
vessel safe. Having noticed Mr. Spencer's 
attempt to hold intelligence with the crew, 
I directed that all the prisoners shoidd be 
uumed with their fao€^ aft. I also directed 
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that no tobacco should ^ye ftumished them 
after the supply they had on their persons 
i^rhen confined should be exhausted. They 
earnestly begged to be allowed tobacco. I 
told the first lieutenant to say that Mr. Spen- 
cer should have all his mess aflbrded (and 
his messmates in fact already took care of 
that), that the seamen should have their ra- 
tions as it was allowed by the government, 
that everything shoul4 be supplied to them 
that was necessary to their health and com- 
fort, but that tobacco was a stimulant, and 
5vished them to tranquillize their minds and 
remain free from excitement. The day after 
Mr. Spencer's tobacco was stopped, his spir- 
its gave way entirely. He remained the 
-whole day with his face buried in the grego, 
und when it was for a moment raised, it was 
bathed in tears. He was touched by the 
Ifentle and untiring attentions of Lieutenant 
Oansevoort. He told him that he was in no 
«tate at that time to speak of anything — 
'when he felt more composed he would tell 
him all — he would answer any questions 
that the commander might desire to put to 
him. On Tuesday, November 29ih, imme- 
diately after quarters, all hands were again 
called to witness punishment, and Henry 
Waltham again punished to the extent of 
the law for offering the three bottles of 
'wine to Daniel M^Kinley. I again spoke 
to the crew, urging them to conform to the 
discipline of the vessel : the orders were 
all known, and of easy observance. I men- 
tioned that every punishment inflicted must 
be known to the secretary of the navy, and 
that the less punishment there was, the 
more creditable it would be to the com- 
mander and the crew. But the whole crew 
was far from being tranquillized : the most 
«ejiQU8ly implicated began once more to col- 
lect in knots: during the night, seditious 
words were heard through the vessel, and 
an insolent and menacing air assumed by 
-many. Some of the petty officers had been 
bounded by the first lieutenant, and found to 
be true to their colors : they were under the 
impression that the vessel was yet far from 
safe — that there were still many at liberty 
-who ought to be confined — that an outbreak, 
having for its object the rescue of the pris- 
oners, was seriously contemplated. Various 
intelligence was from time to time d)tained, 
4^ conferences among the disaffected : indi- 
iriduals not before supposed to be very deeply 
implicated, were now found in close asso- 



ciation with those who were : several times 
during the night there were symptoms of an 
intention to strike some blow. Mr. Wales 
detected Charles A. Wilson attempting to 
draw out a handspike from under the launcH, 
with an evident f»urpose of felling him, and 
when Wales cocked his pistol and approach- 
ed, he could only offer some lame excuse 
for his presence there. I felfrmore anxious 
than I had yet done, and remained contin^ 
ually on deck. At 12 o'clock, when the 
watch was called and mustered, M*Kinley, 
Green, and others seriously implicated, miss- 
ed their muster. That they should hare 
been asleep at all that night, was not likely : 
that they should have missed their muster 
on that particular occasion, having never 
done so before, otherwise than intentionally, 
was impossible. Those who missed their 
muster had all some lame excuse : there 
was probably an agreement to meet around 
the officer of the deck, and commit some 
act of violence. I heard Green give as an 
excuse for missing his muster, that he was 
on deck, but could not get aft for want of 
room. I immediately went forward, rejected 
his excuse with some exclamation of impa- 
tience, and ordered him to take the look-out 
forward for four hours, directing the midship- 
man of the forecastle to watch him closely. 
The others who had missed their muster 
were similarly distributed. At 4 o'clock, 
others of the implicated also missed their 
muster. I could not contemplate this growth 
of disaffection without serious uneasiness. 
Where was this thing to end ? Each new 
arrest of prisoners seemed to bring a fresh 
set of conspirators forward, to occupy the 
first place. With fine weather and bright 
nights, there was already a disposition to 
make an attack and rescue the prisoners. 
When bad weather should call off the atten- 
tion of the officers — when the well-disposed 
portion of the crew should be occupied in 
shortening sail, and utter darkness should 
withdraw everything from view, how great 
the probability of a rescue. If the most 
deeply implicated were ironed, would all the 
dangerous be in custody ? What sympathy 
might not be excited by the suflfering of the 
prisoners ? These grave considerations, the 
deep sense I had of the sdemn obligation! 
was under to protect and defend the vessel 
which had been intrusted to me, and the 
lives .of the officers and crew — the seas 
traversed by our peaceful merchantmen, and 
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ike uBarmed of all nations using the higli- 
wtys of the seas from the horrors which 
the conspirators had meditated, and above 
all to guard from violation the sanctity of 
the' American flag displayed from the mast* 
head of one of its cruisers — all impressed 
upon me the absolute necessity of adopting 
immediately some iiurther measures for the 
security of the vessel. Hitherto I had con- 
sulted the first lieutenant only, and had been 
justified in everything I had done by finding 
his opinions identical with my own. In so 
grave a case, however, I was desirous of 
having the opinion of all the officers, and 
vas particularly anxious that no shadow of 
doubt should remain as to the guilt of either 
of the prisoners, should their execution be 
deemed necessary. Under these circum- 
stances, I addressed the following letter to 
all the officers on board excepting the acting- 
midshipmen. Though they had done men's 
duty in the late transaction, they were still 
boys : their opinion could add but little force 
to that of the other officers : it would have 
been hard, at their early age, to call upon 
them to say whether three of their fellow- 
creatures should live or die. 

" * U. S. Brio Somers, 
" * Nov. 30, 1842. 
" ' Gentleman ; The time has arrived 
when I am desirous of availing myself of 
your council in the responsible position in 
which, as commander of this vessel, 1 find 
nyself jdaced. You are aware of the cir- 
cmnttances which have resulted in the con- 
finement of Midshipman Philip Spencer, 
Boatswain's Mate Samuel Cromwell, and 
Seaman £. Small, as prisoners, and I pur- 
posely abstain from entering into any detaik 
of them, necessarily ignorant of the exact 
extent of disafifection among a crew which 
has so long and so systematically and as- 
siduously been tampered with by an officer. 
Knowing that suspicions of the gravest na- 
ture attach to persons still at large, and 
whom the difficulty of taking care of the 
prisoners we already have, makes me more 
^luctant than I should otherwise be to ap- 
prehend, I have determined to address my- 
self to you, and to ask your united council 
as to the best course to be now pursued, and 
I call upon you to take into deliberate and 
dispassionate consideration the present con- 
dition of the vessel, and the contingencies 
of every nature that the future may embrace, 
26 



throughout the remainder of our cruise, and 

enlighten me with your opinion as to the- 

best course to be pursued. * 

" * I am, very respectfully, gentlemen, 

your most obedient, 

*' * Alex. Slidell Mackenzie, 

" * Commander, 

** ' To Lieutenant Guest Gansevoort, Passed- 
Assistant Surgeon R. W. Leecock, Purser 
H. M. Heiskill, Acting-Master M. C. Per- 
ry, Midshipman Henry Rogers, Midship- 
man Egbert Thompson, Midshipman Chas. 
W. Hayes.' 

" After I had written the letter to the offi- 
cers, but before I had sent it, 9 o'clock of 
Wednesday morning the 30th of Novembes 
had arrived, and with it the customary 
morning quarters. Wilson having failed in 
his attempt to get up an outbreak in the 
night, and finding himself narrowly watched, 
and feeling indeed that he could be no 
longer left at large, had come forward 
with some lame and absurd confession, and 
the request that he should not be ironed. I 
immediately told him that, if he would make 
a real confession, he should not be molest- 
ed, and that it was only an insult to ofier 
me such a lame story as that which had 
been already reported to me by Lieutenant 
Gansevoort. Nothing more could be go^ 
from him, and at quarters he was ironed. 
In his sail-bag was found an African knife 
of an extraordinary shape — short, and grad- 
ually spreading in breadth, sharp on both 
sides ; it was of no use for any honest pur- 
pose ; it was fit only to kill ; it had been 
secretly sharpened, by his own confession, 
^e day before with a file to a perfect edge; 
He had begun also to sharpen his battle- 
axe with the same assistant ; one part of it 
he had brought to an edge. The sharpen* 
ing of battle-axes had never been allowed 
or practised on board of the Somers. 
M'Kinley, also down among the certain, 
and beyond a doubt correctly, waa now ar- 
rested. Hitherto he had kept at large by 
his admirable steadiness and command of 
countenance. He is, in fact, the individual 
who, if the mutiny had been successful,, 
would have made way with all his compete 
iters and risen to the command. 

" Remembering Green's demeanor during 
the past night, I sent for him, interrogated 
him, and ironed him. Alexander M'Kce, 
who was to have taken the wheels and who 
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I entirely in the coaftfideiu^ of Cromwell, 
was tbo ironed. These iadiyidiials were 
made to sit down as they were taken ; and 
when they were ixoBed, I walked deliberate- 
ly^ round the battery, foEowed by the first 
lieutenant, and we made together a very 
careful inspection of the crew. Those 
who (though known to be very guilty) were 
considered to be the least dangerous, were 
called out and interrogated ; care was taken 
not to awaken the suspicions of such as 
from courage and energy were really formi- 
dable, unless it were intended to arrest them. 
Our prisoners now amounted to seven, fil- 
ling up the quarter-deck, and rendering it 
very difficult to keep them from communi- 
cating with each other, interfering essen- 
tially with the management of the vessel. 
The last prisoners taken were those to 
whom reference is made in my letter to the 
officers, written before, but not sent nntil 
al^er their captures. On the receipt of my 
letter, the officers immediately assembled 
in the wardroom, and commenced the ex« 
■amination of witnesses ; the witnesses were 
duly sworn, and the testimony accurately 
written down ; in addition to the oath, each 
witness signed the evidence which he had 
given, after it had been read over to him. 
The officers passed the whole day in this 
occupation without interruption and without 
food. I remuned in chaise of the deck, 
with the three young midshipmen, on con- 
4Stant duty ; the oncers were excused from 
evening (^^arters. At nightfall, orders were 
sent to them te discontinue their delibera- 
tions and resume their watches, as the 
present safety of the vessel must be at- 
tended to. 

" The risks and uncertainty of the pre^ 
ceding night had determined me that an- 
other such should not be passed. I drew 
up a watch-bill of all the officers, idlers in* 
duded, dividing them into two watches, and 
assigning to teich a separate station in dif- 
ferent parts of the vessel. I took charge of 
the starboard watch myself, and assigned the 
larboard to the first lieutenant. This brought 
me with two watches on deck, but the first 
lieutenant had been as much on duty as 
myself; even this, however, was a great 
relief, as I obtained at intervals, during the 
ciidwatch, an hour or two of refreshing 
sleep. 

'^ In the course of the morning of Thurs- 
day, ^ 1st of December, Hi^ fitst lieuten- 



ant presented to me the followiftg letter, in 
answer to that which I had addressed llie 
previous morning to the officers : — 

'* ' U. S. Brio Somxhs, > 
" * Dec. 1, 1B42. J 
'* ' Sir : In answer to your letter o( yes- 
terday, requesting our counsel as to the best 
course to be pursued with the prisoners, 
Acting-Midshipman Philip Spencer, Boat-^ 
swain's Mate Samuel Cromwell, Mid Sea- 
man Elisha Small, we would state, that the 
evidence which has come to our knowledge 
is of such a na^re as, after as dispassionate 
and deliberate a consideration of the case 
as the exigencies of the time would adout^ 
we have come to a cool, decided, and anan- 
imous opinion, that they have been guil^ 
of a full and determined intention to com- 
mit a mutiny on board of this vessel of a 
most auocious nature ; and that the revela- 
tion of cirtumstances having made it neces- 
sary to confine others with them, the uncer- 
tainty as to what extent they are lea^pied 
with others still at large, the impossibility 
of guarding against the contingencies which 
' a day or an hour may bring foi<^,' we are 
convinced that it would be impossible to 
carry them to the United States, and that 
the safety of the public property, the lives 
of ourselves, and of those (^nnmitted to our 
charge, require that (giving them sufficient 
time to prepare) they should be put to deadi, 
in a manner bc«t calculated as an exan^e 
to make a beneficial impression upon t&e 
disafifected. This opinion we give, bearing 
in mind our duty to our God, our country, 
and to the service. 

^ ' We are, sir, very respectfully, your 
obedient servants, 

'' * Guest Gamssvoort, LteutenutU^ 
« * R. W. LiBCOCK, Pas'd Ass. Swfm. 
" * H. M. Heiskill, Purser, 
« * M. C. Perrf, Aet'g Master, 
*' ' Henrt IlooERS, Midshipman, 
'' ^ Egbert Thohpson, Midshipmtm, 
« * Chas. W. Hays, Midshipman: 

'* I at once concurred in the justice of 
this opinion, and in the necessity of cany- 
ing its recommendations into immediate ef- 
fect. There were two others of the con- 
spirators almost as guilty, so far as the m- 
tention was concerned, as the three ring- 
leaders, who had been first confined, aaid !• 
whose cases the attentioA <:^ tibe officers had 
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) beMi invited; but they could be kept in 
coifeieinent without extreme danger to the 
ultimate safety of the yeesel. The three 
cluef conspirators alone were capable of 
nivigalji^ and sailing her. By their re- 
roorai, the motive to a rescue, capture, and 
carrying out of the original design of piracy, 
was at once taken away. Their lives were 
justly forfeited to the country which they 
had betrayed, and the interests of that coun- 
try, and the honor and security of its flag, 
required that the sacrifice, however painful, 
should be made. In the necessities of my 
position I found my law, and in them also 
I must trust to find my justification. I had 
for a day or two been disposed to arm the 
petty officers ; on this subject alone the first 
lieutenant differed from me in opinion, 
influenced in some degree by the opinion 
of some of the petty officers themselves, 
who thought that, in the peculiar state of 
the vessel, the commander and officers 
could not tell whom to trust, and therefore 
had better trust no one. I had made up my 
own mind, reasoning more from the proba- 
bilities of the case than from my knowledge 
of their charactevs (which was necessarily 
less intimate than that of the first lieuten- 
tm), that they could be trusted, and deter- 
mined to arm them. I directed the first 
lieotenant to muster them on the quarter- 
deck, to issue to each a cutlass, pistol, and 
cartridge-box, and to report to me when 
they were armed. I then addressed them 
as fk^lows : * My lads, yon are to look at 
roe, to obey my orders, and to see my or- 
ders obeyed. Go forward.' 

^ i gave orders to make immediate prepa- 
rations for hanging the three principal crimi- 
nals at the main-yard arms ; all hands were 
now called to witness punishment. The 
after-guard and idlers of both watches, were 
nmstered on the quarter*deck at the whip 
intended for Mr. Spencer; the forecastle 
tten and foretopmen at that of Cromwell, to 
whose corruption they had been chiefly ex- 
posed ; the maintopmen of both watches at 
that intended for Small, who for a month or 
ittore had held the situation of captain of 
the maintop. The officers were stationed 
about the decks according to the watch-bill 
I had made out the night before, and the 
petty officers were similarly distributed, 
with orders to cut down whoever should let 
go the whip with even one hand, or fail to 



haul on it when ordered. The ensign aad 
pendant being bent on and ready Ua hoist- 
ing ; I now put on my full uniform and {mto-^ 
ceeded to execute the moet painful duty 
that has ever devolved on an American 
commander — ^that of an announcing to the 
criminals their fate. I informed Mr. Spen* 
cer that when he had been about to take my 
life, and dishonor me as an oflicer when in 
the execution of my rightful duty, without 
cause of offence to him, on speculation ; it 
had been his intentions to remove me sud- 
denly from the world in Uie dariiness of 
night, in my sleep, without a moment to 
utter one murmur of afiection to my wife 
and children, one prayer for their welfare. 
His life was now forfeited to his country, 
and the necessities of the case, growing 
out of his corruption of the crew, compel- 
led me to take it. I would not, however, 
imitate his intended example, as to the 
manner of claiming the sacrifice. If there 
yet remained to him one feeling true to na- 
ture, it should be Ratified. If he had any 
word to send to his parents, it should be 
recorded and faithfully delivered. Tea 
minutes should be granted him for this pur- 
pose, and Midshipman E. Thompson was 
called to note the time, and inform me when 
the ten minutes had elapsed. 

This intimation overcanae him entirely. 
He sank, with tears, upon his knees and 
said he was not fit to die. I repeated to 
him his own catechism, and begged him at 
least to let the officer set, to the men he 
had corrupted and seduced, the example of 
dying with decorum. 

This immediately restored him to entire 
self-possession ; and, while he was engaged 
in prayer, I went and made in soccessioa 
the same comnmnication to Cromwell, and 
Small. Cromwell fell upon his knees com^ 
pletely unmanned, protested his innocence, 
and invoked the name of his wife. Mr. . 
Spencer said to me, ** As these are the last 
words I have to say, I trust they will be 
believed, Cromwell is innocent." The evi- . 
dence had been conclusive, yet I was stag^- 
gered. I sent for Lieutenant Gansevoort 
and consulted him, he said there was not a 
shadow of doubt. I told him to ccmsult the 
petty officers. He was condemned by ac- 
clamation by the petty officers. He was 
the one man of whom they had real appre^ 
hensions ; the accomplice ait first, and aflef- 
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ward the urger on of Mr. Spencer, wlio 
bad trained him to the act by which he in- 
tended to benefit. 

I returned to Mr. Spencer ; I explained 
to him how Cromwell had made use of him ; 
I told him that remarks had been made 
about* the two not very flattering to him, 
and which he might not care to hear ; which 
showed the relative share ascribed to each 
of them in the contemplated transaction. 
He expressed great anxiety to hear what 
was said. One had told the first lieutenant 
"In my opinion, sir, you have the damned 
fool on the larboard arm-chest, and the 
damned villain on the starboard ;" another 
had remarked that after the vessel should 
have been captured by Mr. Spencer, Crom- 
well might allow him to live, provided he 
made himself useful ; he would probably 
make him his secretary. I remarked, " I 
do not think this would have suited your 
temper." This effectually aroused him, his 
countenance assumed a demonaical expres- 
sion ; he said no more of the innocence 
of Cromwell ; subsequent circumstances 
too surely confirm his admission of his 
guilt. He might, perhaps, have wished to 
save him in fulfilment of some mutual oath. 
He more probably hoped he might yet get 
possession of the vessel and carry out the 
scheme of murder and outrage matured be- 
tween them. It was on Cromwell that he 
had apparently trusted in fulfilment of some 
agreement for a rescue, and eloquently 
pleaded to Lieutenant Gansevoort, when 
Cromwell was ironed for his release, as al- 
together ignorant of his designs and inno- 
cent. He had endeavored to make of the 
E. Andrews appearing on the list of the 
certain, an alias for SmaU, though his name, 
as Smaill, also appeared in the list among 
those to effect the murder in the cabin, by 
falsely asserting that Small was a feigned 
name, when we had evidence in a letter ad- 
dressed by Small's mother to him, that Small 
was her name as well as his. Small alone, 
. whom we had set down as the poltroon of 
the three, and on that account had at first 
detern^ined not to iron, received the an- 
nouncement of his fate with composure. 
When asked if he had any preparation to 
make, any message to send, he said, * I 
have nobody to care for me but my poor 
old mother, and I would rather that she 
should not know how I have died.' 

" I returned to Mr. Spencer and asked him 



if he had no message to send to his friends; 
he answered, ' None that they would wish 
to receive.' When urged still farther to 
send some words of consolation in so great 
an affliction, he said, 'Tell the«i I die 
wishing them every blessing and happiness ; 
I deserve death for this and many oUier 
crimes — ^there are few crimes that I have 
not committed ; I feel sincerely penitent, 
and my only fear of death is that my re- 
pentance may be too late.' I asked him if 
there, was any one whom he had injured to 
whom he could yet make reparation — ^any 
one who was suflering obloquy for crimes 
which he had committed ; he made no an- 
swer, but soon after continued, ' I have 
wronged many persons, but chiefly my pa- 
rents;' he said, 'This will kill my po«r 
mother.' I was not before aware thiU 
he had a mother ; when recovered from the 
pain of this announcement, I asked him if 
it would not have been still more dreadful 
had he succeeded in his attempt, murdered 
the ofiicers and the greater part of the crew 
of the vessel, and run that career of crime 
which with so much satisfaction he had 
marked out for himself ; he replied, after a 
pause, *I do not know what would have 
become of me had [ succeeded.' I told him 
that Cromwell would soon have made way 
with him, and M'Kinley probably have 
cleared the whole of them from his path. 
' I fear,' said he, 'this may injure my father.' 
I told him it was almost too late to think of 
that — that had he succeeded in his wishes, 
it would have injured his father much more— 
that had it been possible to have taken him 
home, as I intended to. do, it was not in na- 
ture that his father should not have inter* 
fered to save him — that for those who hsTe 
friends or money in America there was no 
punishment for the worst of crimes* — that 
though this had nothing to do with my de- 
termination, which had been forced upon 
me in spite of every eflbrt which I had 
made to avert it, I on this account the less 
regretted the dilemma in which I was 
placed ; it would injure his father a great 
deal more, if he got home alive, should \0 
be condemned and yet escape ; the best and 
only service he could do his father was to 
die. 'I will tell you frankly,' he said, 
' what I intended to do had I got home— I 

* Perhaps this was an extreme and erroneous 
opinion, which I do not attempt to justify j I lUBOoly 
faithfully recording what passed on the < 
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•kould have attempted to escape ; I had 
the same project on board, the John Adams 
and Potomac — it seemed to be a mania 
with me.' * Do you not think,' I asked, 
that thill is a mania which should be dis- 
couraged in the navy V * I do, most cer- 
tainly.' Afterward he said to me, *But 
have you not formed an exaggerated esti- 
mate of the extent of this conspiracy V I 
told him < No,' that his systematic efforts to 
corrupt the crew and prepare them for the 
indulgence of every evil passion, since the 
day before our departure from New Vork, 
had been but too successful. I knew thai 
the conspiiracy was still extensive — ^I did 
not know how extensive. I recapitulated 
to him the arts which he had used ; he was 
startled by n^ telting him that he had made 
the wardroom steward steal brandy and had 
given it to the crew ; he said, * I did not 
make him steal it ;' I told him it was brought 
at bis request — that he knew where it came 
itom— it was, if possible, more criminal to 
seduce another to commit crime than to 
commit crime one's self ; he admitted the 
justice of this view. He turned again to 
say to me, ' But are you not going too far — 
>re you not fast ? does the law entirely jus- 
tify you?' I replied. that he had not con- 
sulted me in making his arrangements — 
that his opinion could not be an unpreju- 
diced one — that I had consulted all his 
brother officers, his messmates included, 
except the boys, and I placed before him 
their opinion. He stated that it was just, 
that he deserved death ; he asked me what 
was the manner of death ; I explained it to 
him ; he objected to it and asked to be shot ; 
I told him that I could not make any dis- 
tinction between him and those Whom he 
had corrupted ; he admitted that this also 
was just ; he objected to the shortness of 
tbe Ume for preparation, and asked for an 
hour i no answer was made to this request, 
but he was not hurried, and more than the 
hour he asked for was allowed to elapse. 
He requested that his face might be cov- 
ered ; this was readily granted, and he was 
^ked what it should be covered with ; he 
did not care; a handkerchief was sought 
for in his locker, none but a black one found, 
and this brought for the purpose. 

1 now ordered that the other criminals 
should be consulted as to their wishes in 
this particular ; they joined in the request, 
md. fcocks were taken from their bags to 



cover their heads. Mr. Speticer asked to 
have his irons removed ; this could not be 
granted : he asked for a bible and prayer- 
book ; they were brought, and others or- 
dered to be furnished to his accomplices. 

* I am a believer,' he said — * do you think 
that repentance at this late hour can be ac- 
cepted V I callejl to his recollection the 
case of the penitent thief who was pardoned 
by our Savior upon the cross. He then 
read in the Bible, kneeled down and read in 
the prayer-book ; he again asked if I thought 
that his repentance could be accepted — that 
the time was so short, and he did not know 
if he really was changed. I told him that 
God, who was alUmerciful as well as all- 
wise, could not only understand the diffi- 
eulties of his situation, but extend to him 
such a measure of mercy as his necessities 
might require. He said, * I beg your for- 
giveness for what I have meditat^ against 
you.' I gave him my hand, and assured 
him of my sincere forgiveness; I asked 
him if I had ever done anjrthing to him to 
make him seek my life, or whether the 
hatred he had conceived for me, and of 
which I had only recently become aware, 
was fostered for the purpose of giving him« 
self some plea of justification. He said, 

* It was only a fancy — ^perhaps there might 
have been something in your manner which 
offended me.' He read over what I had 
written down : I had stated hurriedly in the 
third person, * He excused himself by say- 
ing that he had entertained the same idea 
in the John Adams and Potomac' He 
asked that that might be corrected — * I did 
not offer it as an excuse, I only stated it as 
a fact.' More than an hour had now elapsed 
during the continuance of this scene ; the 
petty officers had been assigned according 
to rank, to conduct the several prisoners to 
the gangway ; at the break of the quarter- 
deck is a narrow passage between the trunk 
and pumpwell — Mr. Spencer and Cromwell 
met exactly on either side. I directed 
Cromwell to stop, to allow Mr. Spencer to 
pass first ; at this moment Mr. Spencer him- 
self paused and asked to be allowed to see 
Mr. Wales ; he was called, and Cromwell 
now passed on, almost, touching Mr. Spen* 
cer. Not one word was now said by Mr. 
Spencer of the innocence of Cromwell; 
no appeal was made by Cromwell to Mr. 
Spencer to attest his innocence. When 
Mr. Wales came up, Mr. Spencer extend-* 
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ing bis band to bim, said, * Mr. Wales, I 
earnesUy bopo you will forgive me for tam- 
pering witb your fidelity.* Mr. Spencer 
was wbdly unmoved, Mr. Wales almost 
overcome witb emotion ; be replied, * I do 
forgive you from tbe bottom of my beart, 
and I bope tbat Grod may forgive you also. 
•Farewell,' exclaimed Mr, Spencer, and Mr. 
V/ales, weeping and causing otbers to weep, 
responded * Farewell.' Mr. Spencer now 
passed on; about tbis time be asked for 
Midshipman Rogers ; tbe message was car- 
ried to Mr. Rogers, but be bad no orders 
to leave his station : I was only afterward 
aware of tbe request. At tbe gangway 
Hr. Spencer met Small witb tbe same calm 
manner, but witb a nearer approach to 
emotion; be placed himself in front of 
Small, extended bis hand and said, * Small, 
forgive ne for leading you into tbis trouble.' 
Small drew back witb horror — «No, by 
God \ Mr. Spencer, I can't forgive you.' On 
a repetition of the request, Small exclaimed 
in a searching voice, 'Ah! Mr. Spencer, 
that is a hard thing for you to ask me ; we 
shafi soon be before the face of God, and 
there we shall know all about it.' ' You 
most forgive me, Small-^I can not die with- 
out your forgiveness.' I went to Small and 
urged htm to be more generous — tbat tbis 
was no dme for resentment. He relented 
at onoe, held out bis band to take tbe still- 
extended band o( Mr. Spencer, and said 
with frankness and emotion, * I do forgive 
you, Mr. Spencer ; may God Almighty for- 
give you, also !' Small now asked my for- 
giveness ; he was tbe one, of the three, 
who was most entitled to compassion ; I 
took bis band, and expressed my complete 
fOTgivenesB in tbe strongest terms that I 
was able ; I asked him what I bad ever 
said or done to him to make him seek my 
life, conscious of no injustice or provocation 
c^ any sort : I felt tbat it was yet necessary 
to my comfort to receive tbe assurance from 
bis ow» lips. If any wrong bad been done 
bioK^if any word of harshness, in tbe im- 
patience or excitement of duty, bad escaped 
me, I was ready myself to ask also for for- 
giveness. I bad hardly asked tbe question 
before be exclaimed, * What have you done 
to mo, Captain Mackenzie t what have you 
done to me, sir? — nothing, but treat me like 
wman.' I told bim, in justification of tbe 
mmne wbieb I was pursuing, that I bad 
y^ req^oAstbiHiies to fiilffi^Mbat there 



were duties tbat I owed to tbe govemment 
which bad imrusted me witb this vessel-^ 
to tbe officers placed under my command'-- 
to, those boys whom it was intended either 
to put to death, or reserve for a fate more 
deplorable : there was yet a higher duty to 
the flag of my countiy. He was touched 
by this : * You are right, sir; you are doing 
your duty, and I honor you for it ; God bless 
that flag and prosper it! Now, brother top- 
mates,' he said, turning to those who held 
the whip, * give me a quick and easy death.' 
He I was placed on the hammocks forward 
of tbe gangway, witb bis face inboard. 
Mr. Spencer was similarly placed abaft the 
gangway, and Cromwell also on the o^ 
side. 

•* Mr. Spencer, about tbis time, sent for 
Lieut. Gansevoort, and told bim that he 
might have beard diat bis courage had beet 
doubted, be wished bim to bear testimony 
tbat be died like a brave man. Hethea 
asked me what was to be tbe signal of Ae 
execution. I told bim that being deaiioaft 
to hoist tbe colors at tbe moment of execu- 
tion, at once to give solemnity to tbe act 
and to indicate tbat by it the colors of 4e 
Somers were fixed to tbe mast bead, I hd 
intended to beat tbe call as for hoisting the 
colors, then roll off, and at tbe third rdl &e 
a gun. He asked to be allowed bimsetf to 
ffive tbe word to fire tbe gun ; T acceded to 
the request, and tbe drum and fife were dis- 
missed. He asked if tbe gun was mider 
him ; I told bim it was next but one to him. 
He begged tbat no interval might d^ 
between giving tbe word, and firing the 
gun. 1 asked if ikey were firing wiflithe 
lock and wafer, which bad always proved 
quick and Sure, but was told tbat they ^ 
a tube and priming, and were prepared to 
fire witb a match ; some delay would htro 
been necessary to have evened the ai** 
chest, and get out a wafer, I ordered a sup- 
ply of live coal to be passed aft ftom the 
galley, and fresh ones perpetually sopj^; 
then assured bim there would be no del^. 
Time still wearing away in tbis mannw, 
Small requested leave to address the crew. 
Mr. Spencer having leave to give the word, 
was asked if be would consent to the delay» 
He assented, and Small's face being uncovj 
ered, be spoke as follows—* Sbipnmtes and 
topmates, take wairmng by my examplo; 1 
never was a pirate, I never killed a mtti 
it'a for saying tb^ I would 4o it, ^ml^ 
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: to depart this life ; see what a word 
wifi do. It was going in a Guinea^man that 
bfoogiit me to this ; beware #of a Ckiinea^ 
man.' He turned to Mr. Spencer, and said 
io him, ' I am now ready to die, Mr. Spen- 
cer, are you V 

" Cromweirs last words were, * Tell my 
wife I die an innocent man ; tell Lieut. 
Morris, I die an innocent man.' But it had 
been the game of this man to appear inno- 
cent, to urge Mr. Spencer on, to furnish 
bun with professional ideas, to bring about 
t catastrophe, of which Mr. Spencer was 
to take all the risk, and from which he, 
Cfomwell, was to derive all the benefit. 
He had taken a great many preeautions to 
wppeu imoeent, but he had not taken 
enough. I now placed myself on the trunk, 
in a situation from whieh my eye could take 
in iwrytbiog. I waited for sonte time, but 
no imd Vas given. At length Browning 
nkled me, ai^ said, ' Mr. Spencer says 
ho can not give the word ; he wishes the 
commaiidor to give the wofd Mnmelf.' The 
word was accordingly given, and the exe- 
cBtion todi place. The crow were now 
cidered ^ and I addressed them from the 
trunk on whieh I was standing. I called 
their attention first, to the fate oi the unfor- 
toaate young man, whose ill-regirfated am- 
hiiim, directed to the moot infamous end, 
bid been the exciting cause of the tragedy 
tkey had just witnessed. I spoke of his 
Mored parents, of hta distinguished father, 
whose talents and character had raised him 
to one of the highest stations in the land, 
to be one of the six appointed counsellors 
of the refnresentation ot our national sover- 
Mf^ty. I spoke of the distinguished social 
poii^on to which this young man had been 
bnm ; of the advantages of every sort, that 
attended ibe outset of his career ; and of tlie 
piofessional honors to which a long, steady, 
and fiuthfiil perseverance in the course of 
doty, might ultimately have raised him. 
A^ a few months' service at sea most 
wittofaedly employed, so far as the acquisi- 
tion of professional knowledge was oon- 
coraed, he had aspired to supplant me in 
oonmiandy which I had only reached after 
lOQtrly thirty years of faithful servitude, and 
fcrwhat object I had already explained to 
tbom. I told them thai their fiiture fortunes 
wei» witiun their oww oontiel; they had 
oArantages of every sott^ and in ui eminent 
d o gtee , fof tb» aitaiomeat of ]pvollMi4ona} 



knowledge. The situations of wmrrant offi- 
cers, and of masters in the navy, were opet^ 
to them. They might rise to command in 
the merchant se^ice — ^to respectability, 
competence, and to fortune. But they nrast 
advance regularly, and step by step ; every 
step, to be sure, must be guided by truth, 
honor, and fidelity. I called their attention 
to Cromwell's case ; he must have received 
an excellent education ; his handwriting 
was even elegant ; but he had also fallen 
through brutish sensuality, and the greedy 
thirst for gold. The first fifteen dollars giv- 
en to him by Mr. Spencer, had bought him ; 
and the hope of plunder held out to him by 
Mr. Spencer, who, to (Completely win him, 
had converted a box of old wine into treas- 
ure, had secured the purchase. There vras 
an anecdote told by Collins in his mess, 
which, with CromwelPs eonmientary, had 
reached my ears. I caused Collins to stand 
up on the pumpwell, and relate it to the 
bo}^. Collins had been in «a Indiaman, 
on board of which the supercargo, a Mr. 
Thomdyke,had brought a keg of <]bubloons. 
ColHns stewed it in the run, and was alone 
intrusted with the secret of its being on 
board. He sdd net a word about it, until it 
went ashore. Cromwell, on hearing this, 
laughed at C<^ins, and said, had the case 
been his he would have run away with the 
keg. The story, and what had passed be- 
fore their eyes, contained all the moral that 
it was necessary to enforce. I told the 
boys, in conclusion, that they had only to 
choose between the morality of Cromwell 
imd that of Collins— Cronrwell at the yard* 
arm, and Collins piping with his call. SmaH 
had also been born for better things. He 
had enjoyed the benefits of education, wa» 
a navigator, had been an c^cer in a mer- 
chantman, but he could not resist the brandy 
which had been jwrofiered to him, nor the 
prospect of dishonorable gain ; he had, how- 
ever, at least died invoking blessings on the 
flag of his country. The crew were now 
piped dovm from witnessing punishment, 
and all hands called to cheer the ship. I 
gave the order, 'Stand by, to give three 
hearty cheers for the flag of our country ;' 
never were three heartier cheers given. In 
that electric moment, I do not doubt that the 
patriotism of even the worst of the con- 
spirators, for an instant, broke fonh. I foh 
that I once more was completely oommand* 
«r^f tbeveooel ^t wat intmsteA to no; 
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equal to do with her whatever the honor of 
my country might require. The crew were 
now piped down, and piped to dinner. I 
noticed with pain, that many of the boys, 
as they looked at the yard-arm, indulged in 
laughter and derision. I still earnestly de- 
sired that Mr. Spencer should be buried as 
officers usually are, in a coffin. I ordered 
one to be forthwith made from a portion of 
the birth-deck ; but Lieut. Gansevoort hay- 
ing offered to relinquish two me83-chests, 
used instead of a ward-room stores-room, 
they were soon converted into a substantial 
coffin. 

" When the hour usually given to the 
crew's dinner was o^^er, the watch was set 
and the bodies lowered from the yard-arms 
i^d received by the messmates of the de- 
ceased, to be decently laid out for burial, 
the midshipmen assisting in person. When 
all was ready, the first lieutenant invited me 
tp accompany him, to see that these duties 
had been duly performed. Mr. Spencer was 
laid out on the starboard arm-chest, dressed 
in complete uniform, except the sword, 
which he had forfeited the right to wear. 
Further forward, the two seamen were also 
iaid out with neatness. I noticed with pain 
that the taste of one of the sailors had led 
him to bind the hands of Cromwell with a 
xiband, having on it, in gold letters, the name 
of that chivalrous Somers who had died a 
fielf-devoted victim in the cause of his coun- 
try. But that particular badge had been 
4ishonored by the treason of its wearer, 
and it was sufiered to remain. Traces of a 
3abre-cut were visible on his forehead, and 
on the removal of his hair, four of five more 
were discovered, indicating that he had 
b^en where wounds had been given and 
received. Cromwell, by his own admis- 
sion, had been in a slaver, and had been an 
inmate of the Moro Castle at Havana. It 
was the general impression of the honest 
part of the cre\v, that he had already been 
a pirate. He only could answer to the de- 
scription of the individual alluded to by Mr. 
Spencer as having been < already in the 
business.' 

" At this moment a sudden squall sprung 
i|ip, making it necessary to reduce sail ; it 
ynsLB attended by heavy rain, and tarpaulins 
were hastily thrown over the. corpses. The 
aquall over, the sailors were sewed up in 
their hammocks — the body of Mr. Spencer 
was placed in the coffin. The thr^ corpsesi 



arranged according to rank, Mr. Spencer 
aft, were placed along the deck. All hands 
were now called to bury the dead ; the pro- 
cession was formed according to rank ; re- 
versed of the colors which had continued to 
fly,- the ensign was lowered to half-mast. 
Before the corpses had been placed on the 
lee, hammock-sails were ready for lowering 
overboard. The night had already set in ; 
all the battle-lanterns, and the other lanterns 
in the vessel, were lighted and distributed 
among the crew. Collected, with th^ 
prayer-books, on the booms, in the gang- 
ways, and lee-quarter-boat, the service was 
then read, the responses audibly and de* 
voutly made by the officers and crew, and 
the bodies consigned to the deep. This 
office was closed with that prayer, so. appro- 
priate to our situations, appointed to be read 
in our ships-of-war — * Preserve us from the 
dangers of the sea and from the violence of 
enemies, that we may be a safeguard unto 
the United States of America, and a seen* 
rity for such as pass on the seas upon their 
lawful occasions ; that the inhabitants of 
our land may in peace and quietness serve 
thee, our God : and that we may return in* 
safety to enjoy the blessings of the land 
with the fruit of our labor, aod with a thank- 
ful reniembrance of thy mereies, to praise 
and glorify thy holy name, through Jesus 
Christ, our Lord.' In reading this, and 
recollecting the uses to which the Somers 
had been destined, as I now find, before 
she quilted the United States, I could not 
but humbly hope that divine sanction would 
not be wanting to the deed of that day. 

'' As the last transaction connected widi 
this subject, I may mention that on the fol- 
lowing Sunday, being the 4th December, 
after the laws for the government of the 
navy had been read, according to our inva- 
riable custom in the Somers, on the first 
Sunday of the month, I took occasion to 
draw from the past history and example of 
the criminals whose execution they had so 
recently beheld, all the useful lessons thst 
they afforded, to win back to the paths of 
duty and virtue iho youthful crew whict 
they had been so instrumental in leading 
astray. I showed how the leader in tiie 
projected mutiny had turned aside from the 
example of his honored parents, and tram* 
pled on the wise counsels and solemn wuor 
ings which had been lavished on him. l^ 
the Bible .of poor Small, I had found a UsMt 
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to liiai from his aged mother, filled wUh 
afiectionate endearment and pious counsel. 
She expressed the joy with which she had 
learned from him that he was so happy oa 
board the Somers (at that time Mr. Spencer 
had not joined her), that no grog was served 
on board of her. Within the folds of this 
sacred volume, he had preserved a c<^y of 
verses, taken from the ' SaiWa Magazine,' 
enforcing the vaJue of the Bihle to seamen. 
I read these verses to the crew. Small 
had evidently valued his Bible, but he could 
not resist temptation. I urged upon the 
youthful sailors to cherish their Bibles with 
a more entire love than Small had done — to 
valae their prayer-books also ; they woukL 
find in them a prayer for every jaecessity, 
however great^-a medicine fcnr ev«ry ail- 
nent of the mind. I endeavored to call to 
their recollection the terror with which the 
three malefactors had found themselves sud« 
denly called to enter the presence of an 
offended God. No one who had witnessed 
that scene, could for a moment believe even 
is the eidstence of such a feeling as lumest 
atheism — 9. disbelief in the exktence of a 
God. They should also remember that Mr. 
Spencer, in hia last mmnent^ had said that 
'he had wronged many people, but chiefly 
bis parents.' From these two circumstan- 
ces they might draw two useful lessons — a 
lesson of filial piety, and a piety toward 
God: with these two prinoiples for their 
guide, they could never go astray. In con- 
chisien'l told them that they had shown 
that they could give cheers for their coun^ 
Ury — they shoutd now give cheers for their 
God, for they would do this when they sang 
praises to his name (the colors were now 
hoisted) ; and, above the American ensign, 
the only banner to which it may give place, 
the banner of the cross. The hundredth 
Psalm was now sung by all the officers and 
crew, after which the usual service followed. 
When it was over, I could not avoid con- 
^asiing the spectacle presented on that day 
by the Somers, with what it would have been 
had she been in pirate's hands. 

" But on this subject I forbear to enlarge ; 
I would not have described this scene at all, 
so different from the ordinary topics of an 
official communication, but for the unwonted 
circumstances in which we were placed, and 
the marked effect which it produced on the 
ship's company — even on those deeply guilty 
members of it who sat manacled behind me. 
27 



and that it was c^msidered to have dona 
much toward restoring the allegiance of the 
crew. 

'* In closing this report, a ^easii^ yet 
solemn duty devolves upon me, which I feel 
unable adequately to fulfii-^to do wstiee to 
the noble conduct of every one of the offi- 
cers of the Somers, from the first lieutenant 
to the consmander's elerk, who has also^ 
since her equipment, performed the duty 
of midshipman. Throughout the wholo 
duration of the difficulties in which we have 
been invdved, their cenduct has been coaaa^ 
ageous, determined, cahnly self-posaessoA— 
animated and u{dield always by a lo^ and 
chivalrous patriotism, perpetually armed l^ 
day and by night, waking and sleeping, with 
pistols <^n cocked tot hours tosether. Tii# 
single accidental explosion which took plac* 
was from a very delicate weapon, a repeat- 
ing pistol, in the hand of the irst lieuteu* 
ant, when I was arrestkg Cromwell in the. 
night, I can not forbear to «peakj[wrticii^ 
larlv of Lieut. Qaasevoo^t. Next to me ii^ 
rank on boa^d the Somers, he was my equal 
in every exertion to protect and defend her. 
The perfect hanpimy of our of^ions^ and 
of our views of what should be done, oor 
each new development of the dangers that 
menaced the integrity of comiaand, gave^us* 
a unity of action that added materially to 
our strength. Never siMe the existenco 
of our navy has a commanding officer beea 
more ably and zealously seconded by hi» 
first lieutenant. Where all, without fxc^p^ 
tion, have behaved admirably, it might e^m, 
invidious to particularize ; yet I can not re*- 
frain firom calling your attention to the noblo^ 
conduct of Purser H. W. Heiskill, and of 
Passed Assistant-Surgeon R. W. Leecock, 
for the services which tiiey so freely yield- 
ed beyond the sphere of their regulaif du- 
ties. Both moreover were in delioate health. 
Assistant-Surgeon Leecoc]^ was, indeed, 
in no condition to go to sea when he joined 
the Somers. He had recently returned in 
the Dolphin from the coast of Africa, where 
his constitution had been completely shat- 
tered by a fever contracted in ,the river 
Muny. He came however to his duty, de- 
termined and apparently likely to die at hia 
post. He has partially recovered, but is 
still in delicate health. Both he and Mr. 
Heiskill cheerfully obeyed my orders to go 
perpetually armed, to keep a regular watch, 
to guard the prisoners ; the worst weadier 
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could not drive them from their posts, or 
draw from them a murmur. 

"I respectfully request that the thanks 
of the navy department may be presented 
to all the officers of* the Somers, for their 
exertions in the critical situation in which 
she has been placed. It is true that they 
have bm performed their duty, but they 
have performed it with fidelity and zeal. 

'^ If it shall be proved that, when sol- 
emnly called iipon by me, they gave an er- 
roneous opinion, that opinion involved no 
official responsibility — ^the opinion was 
theirs ; the opinion also, the act which fol- 
lowed it, and the responsibility, were mine ; 
and i fully meet that responsibility, trusting 
to the consciousness of rectitude within my 
own bosom, which has never for one mo- 
ment forsaken me or wavered. 

" I respectfully submit, that Mr. J. W. 
Wales, by his coolness, his presence of 
mind, and his fidelity, has rendered to the 
Ainerican navy a memorable service. I 
had a trifling difficulty with him, not dis- 
creditable to his character, on the previous 
cruise to Porto Rico. On that account he 
was sought out and tampered with ; but he 
was honest, patriotic, humane ; he Resisted 
temptation, was faithful to his flag, and was 
iBStmmental in saving it from dishonor. A 
pmrsership in the navy, or a handsome pe- 
cuniary reward, would after all be an in- 
considerable recompense, compared with 
ike magnitude of his services. Of the con- 
duct of Sergeant Michael H. Garty, I will 
only say it was worthy of the noble corps 
to which he has the honor to belong ; con- 
fined to his hammock by a malady which 
threatened to be dangerous, at the moment 
when the conspiracy was discovered, he 
rose upon his feet a well man. Through- 
out the whole period, from the day of Mr. 
Spencer's arrest to the day afler our arrival, 
and until the removal of the mutineers, his 
conduct was calm, steady, and soldierlike. 
But when his duty was done, and health 
was no longer indispensable to its perform- 
ance, his malady returned upon him, and he 
is still ia his hammock. In view of this 
fine conduct, I respectfully recommend that 
Sergeant Gkirty be promoted to a second 
lieutenancy in the marine corps. Should I 
pass without dishonor through the ordeal 
which probably awaits me, and attain in 
due time to the command of a vessel enti- 
tled 1^ a marine officer, I ask no belter for- 



tune than to have the services of Sergeant 
Garty in that capacity. 

" I further respectfully recommend that 
Boats wain's-Mates, Oliver H. Browning and 
William Collins, and Captain-of-the-Fore- 
castle Charles Stewart, may be appointed 
boatswains in the navy ; that Gunner^s-Mates 
Henry King and Andrew Anderson, and 
Quartermaster Charles Rogers, be appoint- 
ed gunners, and Thomas Dickerson a car- 
penter, in the navy. I believe that nearly 
all of them would make excellent forward 
officers. I know that all of them, without 
exception, would find on the navy register 
associates inferior to themselves ; if pro- 
moted and found unworthy, they will quietly 
foil back into the stations from which they 
were advanced. It would be remembered 
in the navy, that in the only mutiny which 
has been regularly organized in it, the stent 
law of necessity had, in the opinion of the 
commanding officer, compelled him to hang 
the ringleaders at the yard-arm; that the 
petty officers, who had been found faithftl 
to their colors, had been promoted ; it wiD 
not be recorded whether they subsequently 
failed by sobriety and good conduct to sus- 
tain themselves in the honorable elevatioa 
to which their fidelity had rawed them. 

" If 1 shall be deemed by the navy de- 
partment to have any merit in preserving 
the Somers from those treasonable toils, hy 
which she had been surrounded, since be- 
fore her departure from the United States, 
I respectfully request that it may accnie, 
without reservation, to the benefit of Neph- 
ew O. H. Perry, now clerk on board the 
Somers, and that his name may be placed 
on the register, in the number left vacant 
by the treason of Mr. Spencer. 

" I think, under the peculiar circumstan- 
ces of the case, an act of Congress, if ne- 
cessary, might be obtained to authorize the 
appointment ; throughout the whole period 
of his service on board the Somers, he has 
performed zealously, and with ability, the 
duty of midshipman, and since the discovery 
of the mutiny, with an energy and courage 
not unworthy of his name. I pledge my- 
self to his entire worthiness. If he were 
not worthy, the navy is the last profession 
in whose lists I would wish to see his name 
enrolled. 

" For myself, I only ask that in whatever 
proceedings it may be necessary to institute 
against me, as I have considered before all 
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things the honor of my country and the 
saactity of its flag, my own honor may also 
meet with the consideration. I ask only 
that I may not be deprived of my command 
until proved to be unworthy of it. 

" I have the honor to be, very respect- 
fully your most obedient, 

" Alex. Slidell Mackenzie, 

" Commander U, JS. N. 
"Hon, A. P. Upshur, 
" Secretary of the Navy, 

" Washington^ 



Read, 

Bohoh, 

Turner, 

Sloat, 

Storer, 



U. a Navy Yarp, \ 
BroeUyn, Murck 18, 1843. J 
The Court met this^ day iti pursuance of 
adjournment. Pregent— «- 

Captain Downes, Captain McKeever, 
" Page, 
" Gwinn, 
" Wyman, 
Com'dr Ogden, 
« Shubrick, 
Members ; 

Wm. H. Norris, Esq., of Baltimore, Judge 
Advocate, and Commander Alex. Slidell 
Mackenzie, accused. 

The journal of the preceding day was 
read and approved. 

The judge advocate not having flnished 
the reading of Commander Mackenzie's re- 
port yesterday, the reading of it was resumed, 
and closed to-day. 
Midshipman Haya recalled. 

examined by the judge advocate. 

Q. Were you officer of the deck at the 
time of carrying away of the mast ? 

A, Yes, sir. 

Q. What order did you give before the 
mast went ? 

-4. I gave the order to let go the weather- 
main-royal brace. 

Q. Did any one give afterward a con- 
trary order ? 

A. No, sir ; not that I heard. 

Q. Did you see Mr. O. H. Perry sent 
for by the commander, immediately after the 
wast went ? ' . 

A. The commander sent me forward with 
a message to Mr. Perry ; I don't know that 
he sent for him. 

Q. What was the message ? 

A. He told me to tell Mr. Perry that by 



his inattention, he had allowed some one 
to haul on the brace, and carry away the 
mast. 

Q. Did the commander inquire of you, 
what order you had given ? 

A. No, sir, he- was on deck; he told me 
himself to have the weather-main-royal brace 
let go. 

Q. Did the commander give you any or- 
der to take a small pull of the weather-main- 
royal brace ? 

A. No, sir, I gave the orders myself; cr^ 
ders were given to keep the weather-after 
braces always slack. 

Q. Did you hear Mr. O. H. Penry state 
that he understood the order to be, to haul 
on the weather-main^oyal brace ? 

A. Not at that time, I did not; I heard 
him say so after we arrived in port. 

Q. Did you see the commander coma 
from the cabia in uniform and announce his, 
doon» to Mr. Spencer ? . 
A. Yes, sir. 

Q. Hqw far were you from the parties ? 
A, I was standing on the pump-weU 
hatch ; about thirty feet. 

Q. What was the behavior of Mr. Spen- 
cer, till the captain left hhn to go to Crom-. 
well and Small ? 

A, I don't know ; he had his head oa 
the arm-chest, and raised it up when the' 
commander spoke to him. 

Q. Did you see him on his knees ? 
A. No, sir. 

Q. Did you see Mr. Spencer on his knees 
that day ? 

A, No, sir; not to my recollection. 
Q. Were you looking at the parties when 
the commander spoke to Mr. Spencer, till 
he went to Cromwell ? 

A, Yes, sir; looking at them all thiS 
time. 

Q. Did you see Mr. Spencer in tears 
that day ? 

A, Yes, sir ; I believe he was crying 
after his doom was announced to him. 

Q. Did you see him reading in the Bible 
or Prayer-book? 
A, No, sir. 

Q. When the commander first went te 
Mr. Spencer, did you notice the scene with 
interest ? 

A, Yes, sir. • 

Q. How soon did the commander order 
pens and paper, after he returned to Mr, 
Spencer ? 
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A, I don't recollect; I did not remain in 
my first position; I think I went in the 
starboard gangway. 

Q. »How soon afterward did you see Mr. 
Spencer ? 

A. I could 8^e him all the time from the 
starboard gan^ay. 

Q. DM you see the writing commence ? 

A. I doa't recollect whether I did or not ; 
I saw the commander conversing with Mr. 
Spencer, and writing. 

Q, How long did the writing last ? 

A. Ten or fifteen minutes. 

Q. What was the next thing, after the 
writuQg stopped ? 

A> I don't recoitoct ; I was aot looking 
at Mr. Speneer coqstaiB^y. 

BY OAPTAfN OWIKN. 

Q. During thfe time Commander Mac* 
kenzie was speaking with Mr. Spencer, 
Cromwell, and Small, were you officer of 
the deck ? and if so, did not your duties 
draw your attention occasionally from them? 

A. r was not officer of the deck. 

BT THE JUDGE ADVOCATE. 

Q. How soojpi after the writing stopped, 
was Mr. Sp^ijcer carried forward to the 
gangway ? 

A* That I^on't know ; I know there was 
spme writing done ; I don't know how soon 
after he was taken to the gangway. 

Q. After the writing stopped, whe^re did 
the commander go ? 

A. He remained on the quarter-deck. 

Q. What was the commander then do-* 
ing? 

A. I don't recollect \ I saw him in con- 
versation with the Ist lieutenant part of the 
time. 

Q. What was Mr. Spencer about, after 
the writing stopped ? 

A, Sitting on the camp-stool, his face 
buried in his hands. 

Q. Did you have any conversation at all 
with Mr. Spencer, from the time of his ar- 
rest to bis execution ? 

A. None ; only to attend to what he re- 
quired — water, food, &c. 

Q. Has Peter Tyson, one of the boys of 
your crew, deserted, since the arrival of the 
Somers ? 

A. No, sir. 

Q. Has Inglis deserted in that time 1 

A^ Yes, sir, and retaken. 

Q. Did you hear the conversation be- 



tween the commander and Small, when Mr. 
Spencer was arrested ? 

A. No, sir ; I was not on the quarter- 
deck. 

Q. Did you notice the employment of 
Mr. Spencer, the day of his arrest? 

A. No, sir; I noticed he was absent 
from the steerage during the greater ptrt 
of the day. 

Q. Had you any conversation with any 
of the executed persons, from the time d; 
their arrest till the execution? 

A, No, sir. 

Q. Did you hear Mr. Spencer cry out to 
Wales, the night before his arrest, « Whit 
the devil are you cruising about around 
there,'' or wofds to that effect ! 

A. No, sir ; I did not. 

Q. Did you see Mr. Spacer turn in tbat 
night? 

A. I don't recollect. 

Q. Till midnight of that night, wej© you 
in the steerage ? 

^. Yes, sir ; I thii* I had the mammg 
watch. 

Q. Can you recollect what Mr. Spencer 
was about, in the steerage, that night? 

4. No, sir ; I can not recollect. 

Q. When did you first hear the mutiny 
waa arranged to break out, before your ar- 
rival at St. Thomas ? 

A. I don't recollect positively to have 
heard that it was to break out before out 
arrival at St. Thomas. 

Q. When did you first see th^dirkof 
Wilson ? 

A. Shortly after we left Monrovia, I saw 
him have it when working; I don't know 
that he used it. 

Q. When did you first know how that 
dirk had come aboard ? 

4. I don't know how it came aboard ; I 
know it was bought in Africa ; I don't know 
who by. 

Q. Before the letter of the officers was 
sent to the captain, did Lieut. Gansevoort 
come into the \vard-room, and say the cap- 
tain was anxious to get it, or words to that 
effect ? 

A. I don't recollect. 

Q. Do you know whether, on the night 
of the 30th, the station bill for the procesi 
of execution was made out ? 

A. No, I do not ; they were mustered at 
the whips by the Wktch bill of the shi^ and 
that was made out after we left New York. 
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Q. Have you heard Mr. Spencer fre- 
quently ooDi^aia that the commander had 
hurt his feelings ? 

A. Yes, sir ; I have heard him say fre- 
quently that the commander had censured 
him, he appeared very an^y. 

CROSS-EXAMINED BY COMD'r MACKENZIE. 

Q. When Mr. Spencer thus complained 
that the commander had censured him, and 
hurt his feelings, did he state what had oc- 
curred ? 

A. No, sir; I don't recollect that he did. 

Q. How often have you known the com- 
mander to reprimand Mr. Spencer ? and for 
what ? 

A* I have never seen him do it ; I have 
heard Mr. Spencer say it. 

Q. Has the commander ever reproved 
you when dissatisfied with the performance 
of any particular duty ? how often \ 

A. He has very frequently. 

Q. On one occasion after the Somers left 
tlie coast of Africa, and fell in, during squal- 
ly weather, with a vessel having the ap- 
pearance of a cruiser, and the Somers was 
cleared for action, did you notice anything 
pwrticular m the" conduct of Cromwell ? 

A, Yes, sir, his manner 1 considered 
dwtinous ; he said there was a d — d sight 
of humbug about nothing ; he said he had 
Wn aboard of a vessel where shut had been 
fired, and not half so much noise about it : 
^is was^ at quarters. 

^. Did you notice anything particular in 
th^ denjeanor of Qromwell when Mr. Spen- 
cer was confined ? 

• A. He appeared exceedingly uneasy — 
indeed assumed the utmost indi0erence to 
what was going on on the quarter-deck ; 
his .attention >vas never directed aft at all, 
while all were very eager to see what vfas 
goang on ; .1 thought he was much relieved 
when I ordered him below to move the 
chest the irons were in. 

Q. Were there not preventer-braces lead- 
ing aft from the main and main-topsail-yards, 
and were not all the after-braces leading 
.forward repeatedly ordered to be kept slack, 
and so kept perpetually slack while running 
down the trades ? 

A, Yes, sir, the weather-after-braces lead- 
•ing forward were ordered to be kept slack. 

Q. Had not these or^rs to keep the af- 
.ter-braoes leading forward, and particularly 
those of the light yards, slack, been so often 



repeated as to make it known td the whole 
crew that great anxiety was felt for the light 
masts tind yards, lest there should be any 
undue strain on them ? 

A . The order was repeatedly given and 



Q. After it was discovered that they 
were hauling on the weather-mgln-reyal- 
brace, instead of slackening it, did not th6' 
commander betray great anxiety lest some- 
thing should be carried away, or lest Gage- 
ly should be jerked overboard ? 

A. He did. 

Q. Were repeated orders given by you 
and by the commander to avast hauling, to 
belay the brace and to slack it ? 

A. I gave the order repeatedly, loudly, 
and distinctly, to let it go ; the commander 
repeated it. 

Q. Did the hauling continue lafter these 
orders had been frequently repeated ? 

A. Yes, sir, the brace appeared to be 
hauled on violently. . 

Q. How soon after did the mast carry 
away? 

A, I think thirty or forty seconds. 

Q. Who did you notice at the mast-head 
immediately after the carrying away of the 
mast ? 

A. I saw Wilson, Cromwell, Small, Ged- 
ney, Golderman. 

Q. Did they seem zealous in clearing 
the wreck \ what was their manner ? 

A, They were doing noUaing aloft ; Wil- 
son, particularly, was standing on the top- 
sail-yard. 

Q. Did you notice anything particular in 
the demeanor of Mr. Spencer while Crom- 
well, Small, Wilson^ and others, were at 
the mast-head X 

A, His eyes were constantly fixed aloft. 

Q.^Did you notice anything particular in 
the demeanor of Wilsori after the arrest of 
Mr. Spencer, Cromwell, and Small, in the 
steerage or elsewhere ? 

A, I noticed that he was insubordinate 
after the arrest of Mr. Spencer, and saw 
him looking anxiously into the wardroom 
and watching where I put my pistols, the 
night before his (Wilson's) arrest. 

Q. While Mr. Spencer, Cromwell, and 
Small,, were in confinement, did you notice 
anything particular in the demeanor of MS 
Kinley, Green, M'Kee, Neville, Sullivati, 
or any others of the crew not in confine- 
ment ? 
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A. I saw these talking together in groups ; 
they always naanaged to come aft with their 
victuals, apparently for the piurpose of con- 
versing with the prisoners. 

Q. How was Mr. Spencer sitting at the 
time the commander announced to him his 
iate? 

A. ^th his back turned forward, lean- 
ing on tne arm-chest. 

Q. Might not Mr. Spencer have tilted his 
camp stool forward, without ceasing to sit 
on it, so as to have assumed a kneeling pos- 
ture, while praying at various times, subse- 
quent to his doom being announced to him, 
without your now remembering it ? 

A, He might have done so. 

Q. What was the subordination of the 
crew of the Somers, from her departure 
from New York, down to the time of the 
discovery of the mutiny? state what change, 
if any, took place in it. 

A. I observed it was good up to our ar- 
rival at Madeira, it grew worse until we 
got to Porto Praya and Mesurado, and 
gradually worse until Wilson's arrest. 

BY CAPTAIN WYMAN. 

Q. Were the remarks of Cromwell at 
quarters, on the occasion you have just 
stated, at the time of seeing the cruiser, 
reported to the commander or executive 
•fiicer? 

A. No, sir, I did not report it ; the re- 
mark was not addressed to me — ^it was in 
ny hearing. 

B7 COMMANDER MACKENZIE. 

Q. Subsequent to the confinement of Mr. 
Spencer, and down to the execution, what 
•was the state of subordination of the crew, 
and what the facility of carrying on the 
necessary duties of the vessel ? 

A. The subordination was very bad, the 
men were very surly ; an order was never 
executed until it had been repeated several 
times. 

Q. What was the state of subordination 
immediately after the execution ? 

A. Authority was immediately restored ; 
the men performed their duty very cheer- 
fully. 

Q. Do you believe that the Somers could 
have been taken into any port by her offi- 
cers if the execution had not taken place ? 

A. No, I do not. 



BY THE JUDGE ADVOCATE. 

Q. Who was nearest the brace, Mr. 0. 
H. Perry or yourself, on the day the mast 
went ? 

A. I was on the quarter-deck, Mr. Perry 
was on the forecastle ; Mr. Perry was 
nearest. 

Q. Would you think a man whose hands 
and feet were ironed could tilt a camp stool 
he was sitting on, so as to get on his Knees, 
and right it again, and do this several times 
without your having noticed it ? 

A. Yes, I think he could, very easily. 

Q. Did you see anything of this lund 
go on? 

A. No, sir, I did not. 

The testimony of Midshipman Hays was 
here closed ; his evidence was read to him 
and corrected by him. 

Alexander M'Kee was then called, and 
being duly sworn by the president of the 
court, testified as follows : — 

EXAMINED BY THE JUDGE ADVOCATE. 

What is your name ? age ? were you in 
the Somers in her last cruise, and in what 
capacity ? 

A. My name, Alexander M*Kee; my 
age, going on eighteen; I was on board 
the Somers in her last cruise as second- 
class apprentice. 

Q. When did you first hear of the mn- 
tiny? 

A, On the Monday after Mr. Spcncer^s 
arrest, I believe the commander addressed 
the crew and said there was such a plot on 
board. 

Q. Had you ever spoken with Mr. Spen- 
cer or any other about taking the brigt 

A. No, sir. 

Q. When was you first arrested? st«t« 
what passed. 

A. I was called aft the mainmast on the 
30th of November ; the commander said he 
did not think it worth while to put rae ia 
irons then ; he told rae to go to quarteis ; 
I think he then spoke to Mr. Gansevoort, I 
am not quite certain ; he called me aft and 
then put me in irons : I was only pat ift 
double irons at first. 

Q. After the arrest of Mr. Spencer were 
you punished ? state all about it ? 

A. Yes, sir, I was ; it was my turn to fp 
to the wheel on Sinday afternoon ; I sent 
a boy (Miller) to the wheel in my place for 
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three quarters of an hour ; I then went aft 
and took my place at the wheel ; the cap- 
tain then asked me if it was my trick, I 
told him, "Yes, sir;" then asked me the 
reason why I did not take it at the time ap- 
pointed for the relief; I then stated that 
Green was pricking some India ink on me 
and had not finished, and I asked a boy to 
take my place until it was finished ; the 
captain then ordered me to be put mi the 
morning report for disobedience of orders, 
and on Monday I was punished. 

Q. Have you ever been punished on the 
Somers before ? 

A. No, sir. 

Q. Where was this India-ink operation 
going on ? 

i4. On the forecastle. 

Q. What time of the day, and who was 
by? 

A. It was between twelve and four 
o'clock ; I think Mr. O. H. Perry saw it, 
and several of the apprentices. 

Q. Was it not against orders for you to 
send any one else to take your trick ? 

A. I did not know about sending any 
one to take my trick, but I knew that all 
hands had to take a trick. 

Q. Had you ever known any one before 
to get another to take the whole or part of 
his trick ? 

-4. Yes, sir; the boys have taken my 
trick before. 

Q. When and who ? 

A. Wetmore and Sullivan, some time 
before that. 

Q. Where were you placed on the day 
of execution ? 

A. On the quarter-deck, on the platform 
the wheel was on. After the execution I 
was moved forward of the larboard arm- 
<;he8t. 

Q. Did you see the commander announce 
his doom to Mr. Spencer ? ' 

A. No, sir, I did not ; I heard him. 

Q. Could you hear what passed between 
the commander and Mr. Spencer ? 

A. Some few words, I could. 

Q. At what part of the conversation ? 

A. I heard the commander say when he 
announced his doom, that the officers had 
found him guilty of piracy, or words to that 
effect. s ^ ^ ^' 

Q. Could you hear Mr. Spencer's rejdies ? 
A. No, sir, I did ilbt ; he spoke rather 
low at the time. 



Q. Did you at any time that day, after 
this, see Mr. Spencer ? 

A. Not until he was hanging at the 
yard-arm. 

Q. Was Mr. Thompson near you ? 

A. No, sir, not that I know of. 

Q. After the execution, what passed be- 
tween the commander and yourself? 

A. He said he could find nothii^ against 
any of the four that were then in irons, if 
he had found any proof our fate would have 
been the same ; and if he could find any ex- 
cuse for not taking them home in irons he 
would do so ; I understood him to mean he 
would release them from their irons. 

Q. Did you tell anybody while Mr. 
Spencer was in irons, that you were sorry 
that Mr. Spencer had not taken the brig, or 
an3rthing of that kind ? 

A. No, sir ; not to the best of my recol- 
lection, I don't think I mentioned it. 

Q. What was your post in relation to the 
captain's gig ? 

A, 1 was not in the captain's gig. 

Q. Did you hear the commander's ad- 
dresses to the crew after the execution ? 

A, I heard him on the Sunday after the 
execution ; he read Mr. Spencer's letters ; 
he said he was satisfied that the young maa 
had been lying to him for half an hour be- 
fore his death; nothing more than some 
name of Andrews, some talk about that. 

Q. When was you first placed in a bag, 
and how was it put on ? 

A. On Sunday night before our arrival at 
St. Thomas ; it was tied over my head ; 
Sergeant Garty superintended the work ; 
Anderson, I think, was the one who put mo 
in ; no one else by that I recollect. 

Q. Was it tied over your head so that 
you could not get your head out ? 

A, Yes, sir. 

Q. Did you hear of any talk of rescuing 
the prisoners before your arrest ? 

A. No, sir ; I did not. 

Q. Did you see Small just before th* 
mast went ? 

A. No, sir, I did n<H. 

Q. Do you know anything of Mr. O. 
H. Perry being sent for when the mast 
went ? 

A. Yes, sir, I do ; the commander sent 
me for him. 

Q. What were you about ? 

A, 1 was at the lee-wheel ; M^Duncombe 
was at the wheel with me. 
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Q. Did jon bear what passed between 
the commander and Mr. O. H. Perry ? 

A. I heard some part of it. The com- 
mander said, " Mr. Perry, this is all your 
fault;" Mr. Perry said he had obeyed or- 
ders — that is all. 

Q. Did you hold any communication 
with ETu^of the three prisoners before your 
arrest ?" 

A. No, sir. 

Q. Have you been spoken to by the judge 
advocate as to your testimony ? 

A. Yes, sir — I can not exactly state the 
time — only once. 

BY CAPTAIN OGDEX. 

Q. Have you ever been spoken to by any 
other person than the judge advocate, on the 
subject of your testimony before this court ? 

A. No, sir, not that I recollect of, any 
more than the judge advocate. 

BY THE JUDGE ADVOCATE. 

Q. When you came into my room in the 
Astor House, were you not charged to tell 
nothing but the truth ? was not the most 
you said taken down in writing ? " 

A. Yes, sir ; I was told more than once 
to tell the truth. 

CROSS-EXAMINED BY COMD'R MACKENZIE. 

Q. After the arrest of Mr. Spencer, did 
you say in the presence of John S. Wet- 
more, Or any one else, ** I am sorry Mr. 
Spencer did not succeed in taking the ves- 
sel,** or anything of that kind ? 

-4. No, sir. 

Q. Did you, after the arrest of Mr. Spen- 
cer, say in the presence of John S. Wet^ 
more, M*Gee, or any one, that you thought 
you would like the life of a pirate better 
than living on shore, or words to that effect ? 

A, No, sir. 

BY CAPTAIN OODEN. 

• Q. How near were you to Commander 
Mackenzie when you say he told the crew 
Mr. Spencer had been lying to him for 
half an hour before his execution ? 

A. I should judge not more than six or 
eight feet. I sat on the platform at the 
wheel, and the commander was at the cabin 
companion-way. i 

The testimony of Alexander M*Kee was 
Tiere closed ; his evidence was read to him, 
and corrected by him. 



Benjamin F. Green was ^en called, and 
being duly sworn by the president of th« 
court, testified as follows : — 

EXAMINED BY JUDGE ADVOCATE. 

Q. What is your name, age ? Were you 
on board the Somers in her last cruise, and 
in what capacity ? 

A. My name Benjamin F. Green ; my 
age 20. 1 was on board of the Somers in 
her last cruise, as ordinary seamen. 

Q. When did yon first hear of the mu- 
tiny? 

A. On the evening of Mr. Spencer's ar* 
rest I first heard of the mutiny on the fore- 
castle — I heard it from M*Kee; he said 
Mr. Spencer had been quarrelling with one 
of the other midshipmen ; some one stood 
by, I don't recollect who, and said it was 
for something else. I asked what it was; 
they said for undertaking to take the brig. 
Mr. Gansevoort then came and asked me 
if I knew anything concerning Mr. Spen* 
cer. I told him I did not. He said, " You 
have been very thick with Mr. Spencer 
lately, and I know d — d well you do know 
something?' I told him I knew nothinf 
concerning him. That is all he said at that 
time. 

Q. Did you ever havB any conversatioi 
with Mr. Spencer, or any one else, itoft 
taking the brig ? 

-4.. No, sir. 

Q. Did you miss muster after the arrest? 

A. Yes, air. 

Q. Why? 

A, I did not hear the watch called at 
first, but when it was relieved, it waked 
me up. 

Q. Were you punished for it ? 

A. Yes, sir ; I wa^ put wi the lookout by 
the commander's orders ; Mr. Rogers sent 
me there. 

Q. Did any one else miss muster at that 
time ? 

A. Yes, sir, the boy Allison; he was 
punished in the same way that I was. 

Q. Did you offer any excuse for missing 
muster ? 

A. Yes, sir, I think I did; after Mr. 
Rogew got through BMStering the watch, 
he told AUison to go on the lookout ; 1 re- 
ported myself then to Mr. Rogers ; he turn- 
ed about on his heel, and was going away, 
I thought, but the4feommander said I was 
not excused, and sent me oj^ the lookout. I 
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Mde this excuse : I told him I was on 
deck at the time, that the gangway was so 
crowded I could not^t aft. 
Q. When were you arrested, and what 



A. On the morning of the 30th ; I was 
called aft to the mainmast ; the commander 
said I had hehaved myself very well since 
he flogged me, but he said during the last 
two or three days he thought he perceived 
a cbangi^ ; he said something, I did not 
well understand, about confining me, but he 
said, any how, " I will put you in irons for 
Ae present." I was ordered on the quarter- 
deck, he made me sit down between two 
guns, called the master-at-arms, and put me 
in irons. This is all I recollect of at the 
time. 

Q. Was anything sard about taking home 
Ae apprentices in irons ? 

A, I don't recollect at that time, but I 
heard something about it ; the commander 
^d he did not like to take home the ap- 
prentices in irons ; he told me when I was 
arrested, that I had disobeyed orders in go- 
ing to quarters without a flannel shirt ; he 
told me on the previous Sunday to get my 
hair cut, and, as he named no particular 
time, I thought if I got it cut by the next 
Smiday it was well enough. 

Q. Was any one by ? 

A. Yes, sir ; Sullivan for one ; it was at 
quarters. 

Q. Where were you placed- on the day 
of execution ? 

A, On the starboard side of the quarter- 
deck, abaft the after-gun. 

The testimony of Benjamin F. Green 
was here suspended ; his evidence was 
read to him, and corrected by him. 

The Court then adjourned until Monday, 
March 20, at 10 o'clock, A. M. 



U. S. Navy Yard, > 
Brooklyn, March 20, 1843. S 
The Court met this day in pursuance of 
adjournment. Present — 
Captain Downes, Captain McKeever, 
« Read, " Page, 

** Bolton, " Gwinn, 

" Turner, " Wyman, 

" Sloat, Cpm'dr Ogden, 
" Storer, * " Shubrick, 

Members ; 
28 



W. H. Norris, Esq., of Bfltimore, Judge 
Advocate, and Commander Alexander Sli-^ 
dell Mackenzie, accused. ' ■ 

The journal of the preceding court-day 
was read and approved. * 

Benjamin F. Green recalled. 

EXAMINED BY THE JUDGE AD^^A^ftj. 

Q. Did you see the commander come 
from his cabin in uniform ? < 

A. Yes, sir. 

Q. What passed ? 

A. He first went to Mr. Spencer, said 
something I did not understand — I was too 
for to hear ; then came over to the starboard 
side, and told Cromwell he had but ten 
minutes to live. 

Q. What was Cromwell about ? 

A. Reading a book at the time. 

Q. What did he do and say ? 

A. When the commander told him, be- 
fell on his knees, praying — said he was in- 
nocent ; he said, " Oh God of the Universe ! 
look down upon me ; never such a thought 
came into my head.*' 

Q. Could you see the body of Mr. Spen- 
cer when the commander first went to him ? 

A, Yes, sir. 

Q. What was his position during the 
scene between him and the commander 
then ? 

A. He was sitting at the arm-chest, his- 
face aft ; the commander asked him if he 
wanted to write any words to his friends ; 
I don't recollect whether it was the first or 
second time he talked to him. 

Q. Were you nearly opposite to Mr. 
Spencer ? 

A. He was a little farther aft than I was •, 
he was on the larboard side ; I was on the 
starboard. 

Q. Was any obstacle to sight between 
you and Mr. Spencer? 

A. The trunk was between me and him^ 
but I could see him over the trunk. 

Q. Did you or not see Mr. Spencer out 
of the camp-stool till he started for the gang- 
way ? 

A. No, sir. 

Q. Was he not on his knees before that ?* 

A, 1 did not see him on his knees. 
Q. Did you or not at any time miss the- 
sight of his person till he went forward? 

A. Yes, sir ; Cromwell took up my at* 
tention, I took most notice of him. 
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Q. Whenef^r you would look at Mr. 
Spencer, what was his position ? 

A, Hq ^s sitting on something near the 
arm-eh6st. 

Qw*Did Cromwell speak to any one be- 
fore he went forward ? 

'A. Yes, sir; he spoke to Mr. O. H. 
^errg, and asked kim to try and intercede 
for him ;^r. Perry made no reply. I don't 
TecoUect of seeing him speak to any one 
else. 

Q. Did an^ one speak to Cromwell ? 

A. None but the commander. 

Q. Did you see any writing going on on 
the quarter-deck ? 

A. Yes, sir ; I saw the commander wri- 
ting a letter for Mr. Spencer on the larboard 
arm-chest. 

Q. Did you notice what was done by the 
commander when this writing was done ? 

A, I saw him speak to Mr. Gansevoort. 

Q. How soon after did the prisoners go 
forward ? 

A. I should not think it was more than 
a ver}' few minutes. 

Q. Did the commander speak to you after 
the execution ? if so, what did he say ? 

A, Yes, sir ; he said he could not find 
anything against us ; if he could, our fate 
would have been the same as the other 
three ; asked me if I was satisfied with it. 

Q. Have you been punished aboard the 
Somers, and how often ? 

A, I was punished once on the first 
cruise. 

Q. Were you punished the last cruise 
before the arrest ? 

A. I was not flogged ; I was punished 
by keeping the lookout for four hours during 
my watch after the arrest. 

Q. Did you hear the commander's ad- 
dress on Sunday after the execution ? 

A. Yes, sir ; I heard him read over Mr. 
Spencer's letter and pass a good many re- 
marks on it; he said that Cromwell had 
been very cruel to the boys ; that he had 
called him aft and spoke to him for it sev- 
eral times I I don't recollect all that he 
said. 

Q. Did he say anything of Mr. Spencer ? 

A, Yes, sir ; he said he left his friends, 
lost all his clothes, and shipped in a whaling 
vessel. 

Q. Not wishing to ask the remarks in 
letters (I refer to what passed between Mr. 
Spencer and the commander on the day of 



execution), was anything said by the ci^ 
tain as to that ? 

A, I don't recollect of anything. 

Q. Was anything said about Mr. Spen- 
cer's truth or falsehood ? 

A. I heard the commander say, ''This 
young man died with a lie in his mouth ;** 
I don't know that he meant Mr. Spencer 
more than any one else. 

Q. At any time, was anything said by 
the captain about taking the executed pris- 
oners to the United States ? 

A. I did not hear anything. 

Q. What passed between the captain 
and Small on the day of execution ? 

A. I could not hear what Small said; 
but when the captain went away, Small 
looked at me and smiled ; I thought by that 
he thought he was not to be hung. 

Q. Before your arrest, did you hear any 
talk of rescuing the prisoners ? 

A. No, sir. 

Q. Did you hear the captain's address 
on the day of execution ? 

A. No, sir. 

Q. Were you engaged printing India ink 
into any one's arm the day of Mr. Spen- 
cer's arrest ? 

A, Mr. Spencer's and Mr. Delonde's, 
both in the foretop. 

Q. How long were you with Mr. Delonde 
that day ? 

A, About half an hour. 

Q. How long have you been in the ser- 
vice? 

A, Five years next August. 

Q. In what ships ? 

A» In the Ohio and Somers, the only 
sea-going ships. 

Q. Where are you from ? 

A, Portland in the state of Maine. 

Q. Have you been spoken to by the judge 
advocate as to your testimony ? 

A, Yes, sir, once. 

Q. Were you allowed to be present when 
another was questioned by me at that time! 

A. No, sir. 

Q. Were you charged repeatedly by me 
not to venture an untruth ? 

A, I was. 

Q. When were you put in the bag first? 

A. It was either the first or second night 
after the execution ; I can't say for certain 
which. 

Q. How was i^ put on you, and by 
whomt 
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ii. I i\mk Sergeant Garty and Anderson 
the captain of the forecastle ; they had a 
blanket spread in the bag ; they helped me 
to get in it, and it was tied over my head. 

Q. Was it so tied that you could not put 
out your head 1 

A, Yes, sir. 

PY CAPTAIN SLOAT. 

Q. Was you told for what purpose the 
bag was put on you ? 

A. No, sir ; I don't recollect that any- 
body told me — I am only sure that the bag 
was tied one night over my head, and loosed 
next morning at 4 o'clock by Mr. Wales. 

CROSS-EXAMINED BY COMD'r MACKENZIE. 

Q. If you missed your muster on the 
night of the 29th of November, as yoy say, 
because you did not hear the watch called, 
why did you give to the officer of the deck 
the excuse that you had missed your mus- 
ter because you could not get aft ? 

A. Because there were both watches on 
deck — the weadier-gangway was full — ^there 
was no one allowed on the leeside ; when 
the watch was relieved it waked me up ; I 
tm sure I was on deck when my name was 
called, but I could not get up ; that was the 
excuse I gave. 

Q. If you were on deck when your namo 
was called, why did you not answer ? 

A, I was second captain of the forecas- 
tle ; the first captain was sick ; I went to 
the boy and asked him if he had been re- 
heved ; I heard Mr. Rogers calling the 
boy's names, and I started to go aft ; when I 
got to the mainmast, he had not got through 
with the forecastle-men ; I stood by till he 
got through mustering all the watch, and 
flien reported myself. 

Q. Did you ever prick on Daniel M*Kin- 
ley's arm the picture or likeness of a female 
pirate, from the " Pirate's Own Book" ? 

A, No, sir; I pricked the picture of a 
female pirate, but it had an American flag 
to her. 

BY THE JUDGE ADVOCATE. 

Q. When did you prick this in M'Kin- 
ley's arm ? 

A. Before we got to the coast of Africa. 

Q. Did you ever prick anything into 
Wales'a arm ? 

A, Yesy sir — a sort of free-mason's coat 
of 



Q. What others have yos pricked on ? 

A. Sergeant Garty's (I pricked an ^agle 
on to his), Godfrey, and Gedntff^ and Van 
Velzor, and Wctmore ; I pricked a'skip on 
Warner. ♦ 

BY CAPTAIN OODEK. 

Q. You have stated that yotf. sair the 
commander writing a letter for Mr. Spen- 
cer. How do you know that it was a letter 
the commander was writing ? 

A, I heard Mr. Spencer talking to him, 
and he was a- writing, I thought, what he 
said ; it was in the form of a letter ; it was 
a sheet of letter paper, not folded ; it had 
writing on it ; I heard him ask Mr. Spencer 
if he wanted to write twice ; he said no the 
first time, but afterward said he wanted to 
write to his mother ; I think he said some- 
thing about his mother ; I ain't certain what ; 
I don't know whether he requested to send 
a letter or a message. 

Q. What was the commander's reply? 

A. I did not hear his reply ; I heard 
him call Dunn, and send him for pen and 
paper. 

BY THE JUDGE ADVOCATE. 

Q. What were the words of the com- 
mander when he asked Mr. Spencer the 
second time if he wished to write ? 

A. He asked him if he wanted to send 
any word ; Mr. Spencer said, " Yes," and 
then the commander called for Dunn. 

Q. Did Mr. Spencer speak of his mother 
immediately after being asked if he wished 
to send any word ? 

A, Yes, sir, I could hear him mention 
the word " mother," but I did not take par- 
ticular notice. 

Q. Was the talk about the mother before 
or after the paper was sent for ? 

A. Before ; he sent for the paper imme- 
diately afterward. 

BY CAPTAIN OGDEN. 

Q. Did you hear Mr. Spencer aay, " This 
will kill my poor mother" ? 

A, No, «ir. 

The testimony of Benjamin F. Green was 
here closed ; his evidence was read to him 
and corrected by him. 

Doctor Leecock was then called, and 
being duly sworn by the president of the 
court, testified as Mows : — 
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EXAMINED BY THE JUDGE ADl^OCATB. 

Q. WlM is your name^ rank ? Were 
you aboard of the Somers the last cruise ? 

Am My name is R. W. Leecock ; my 
rank passed-assistant-surgeon, and on board 
of the Somers h6r last cruise. 

Q. Did you hear the conversation be- 
tween the commander and Small the day of 
Mr. Spencer's arrest ? 

A. No, sir, I did not. 

Q. Do you know how Mr. ISpencer was 
employed the day of his arrest ? 

A. No, sir, I don't recollect. 

Q. Had you any conversation with Mr. 
Spencer, or any other of the executed per- 
sons, from their arrest till executed ? 

A, No, sir, not that I recollect. 

Q. During that time, was any of the exe- 
cuted persons under your medical charge ? 

A. No, sir, not during the time of their 
confinement. 

. Q. Where were you at the time of the 
annunciation, by the commander, of their 
doom, to the executed persons ? 

A, In the ward-room, I believe, at the 
time. 

Q. Did you hear the commander's ad- 
dress on the Sunday after the execution ? 

A, Yes, sir. 

Q. Did he speak anything about Mr. 
Spencer's truth or falsehood that day \ 

A. I don't recollect. 

Q. Did you hear any such expression as 
this : " That young man died with lies in 
his mouth" ? 

A. No, sir, I did not hear that expres- 
sion ; I heard nothing of that kind. 

Q. Did you hear any statement that Mr. 
Spencer had been telling the commander 
falsehoods before he died ? 

A. \ think 1 did hear some such obser- 
vation as that. 

Q. Can't you give, that observation ? 

A, No, sir, I don't recollect. 

Q. On the day of execution, and after 
the execution, did you hear the commander's 
address to the crow ? 

A. Yes, sir. 

Q. Was anything mentioned about Com- 
modore Perry, in that address ? 

A. I beiieve, ^* that if Commodore Perry 
had relieved Mr. Spencer, the commander 
would not have had to execute him ;" I 
don't know that these were the words. 

Q. Did not the coimiiander say, poxBtiii| 



to the dead body of Mr. Spencer, ** Commo- 
dore Perry would not take the responsibility 
of removing that young man from the ship, 
but I have taken the responsibility of hang- 
ing him," or words to that effect ? 

j1. I did not hear him make that remark; 
the remark was, as I stated before, ** that he 
had applied to Commodore Perry to be re- 
lieved from the ship — that had he been re- 
lieved, the commander would not have had 
to execute him," or words to that effect. 

Q. In any of the commander's addresses, 
after the arrest, did you hear anything said 
about taking the executed prisoners to the 
United States ? 

-4. No, sir, I never heard anything of the 
kind ; it might have been said. 

Q. Did you inspect M*Kinley's groin? 

A, Yes, sir; it was after Uie execaUon; 
I don't recollect when ; there was a swell- 
ing in the groin ; I took it for an enhirge- 
ment of the glands. 

Q. Did he accmmt for it ? 

A. He said he struck it against the yard, 
doing something ; I dont recollect what it 
was. 

Q. Prior tq the council of officers, were 
you consulted as to putting them who were 
executed out of the way ? 

A. No, sir, I don't think I was ; not ditt 
I recollect. 

Q. Before the letter of the officers was 
prepared, did you hear Lieutenant Ganse- 
voort come into the wardroom and urge ii- 
pedition, as the captain was anxious to re- 
ceive it ? 

A. Yes, sir ; Lieutenant Ganseroort re- 
quested we might get through with it as 
quickly as possible ; he did not say why. 

Q. Was this before Mr. Heiskill had left 
the wardroom, on the 1st of December? 

A. I dont recollect ; I think it was after 
the examination. 

Q. Did Mr. HeiskiH leave the wardroom 
till h« signed the letter of the officers, oft the 
first of December ? 

A. I don't recollect. 

Q. Was any one injured by the discharge 
of the pistol, after Mr. Spepcer's arrest? 

A. No, sir. 

CROSS-EXAMINED BY COM'dR MACKENZIE. 

Q. What was the physical condition of 
the officers of the Somers immediately ^ 
vious to the execution, and what symptoms 
of weakness or exhaustion did they m«w<6tt' 
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A. The officers were very much wearied 
and woni out, from the small quantity of 
sleep, carrying heavy arms, and very much 
exhausted ; they complained very much. 

Q. Did you derive this opinion from your 
own feelings, or from the observation of the 
officers, and their complaints of indisposi- 
tion and weariness ? 

A. From my own feelings and the com- 
plaints of the officers. 

Q. How long do you think they could 
have done duty, if no change of circum- 
stances had taken place ? 

A. I don't think they coidd have stood 
more than two or three days. 

^. Do you thi^k the Somers' could have 
been carried into any port, if the execution 
had not taken place ? 

A, I think it would have been dangerous 
(0 have attempted it, from the nuoo^r of 
priscfners on deck. 

The testimony of Doctor Leecock was 
here closed ; his evidence was read to him 
and corrected by him. 

John Cavenagh was then called, and be- 
inj duly sworn by the president of the court, 
testified as follows : — 

BY THE JUDGE ADVOCATE. 

Q. What is your name, age, rank ? Were 
yott aboard the Somers last cruise ? 

A. My name John Cavenagh, my age 
eighteen ; i was on board of the Somers in 
her last cruise as first-class apprentice. 

Q. How long have you been in the ser- 
vice? 

A. Nine months the 15th of this month. 

Q. Where are you from ? 

A. Philadelphia. 

Q. Did you ever have any conversation 
with Mr. Spencer about the command of a 
vessel by him ? 

A. I heard Mr. Spencer say he did not 
intend to remain in the service after he got 
home, that he intended to join the merchant 
service. 

Q. Did he ask you any questions ? 

A, He asked me if I should like to sail 
with him, I told him I should. 

Q. Where and when was the conversa- 
tion? 

A, I don't recollect exactly when ; it was 
on theforecastle : ,he used to be speaking 
to the men and boys then ; he was sociable 
wUh tiiem, and would speak on different 



topics ; it was in one of these eoaversa- 
tions I heard this. 

Q. Do you recollect any one who was 
by1 

A, No, sir ; there were several. 

Q. Did you ever hear of any plan to 
take the brig before the arrest of Mr. Spen« 
cer? 

A. No, sir, I did not ; I had no chanca 
to hear it ; I was sick most of the time. 

Q. After ^e arrest, did you hear any talk 
of rescuing the prisoners ? 

A, No, sir, I did not. 

Q. What would the knots of people talk 
about? 

A, Nothing that I ever took notice of ^ I 
never saw anybody trying to stq» my hear- 
^% 9 I v^8 not on deck much. 

Q. Did you hear the captain's address 
on the Sunday after the executioa ? 

A* No, sir, I was sick. 

Q. Were you ever spoken to on ai^y mu". 
tinous subject before the arrest of Mr. Spen- 
cer? 

A» No, sir, I was not. 

Q. Have you htea logged list cruise ? 

A. Yes, sir. 

Q. Were you sick at the time of the 
arrest ? 

A. Yes, sir, my hammock was not down ; 
I was not doing duty. 

Q. Did you see anything going on after 
the arrest to endanger -the vessel or the 
officers' command of her ? 

A, No, sir, I did not. 

Q. Are you still attached to the SomeiB? 

A. Yes, sir. 

Q. Have you ever heard from any of the 
crew that there was a plan to rescue the 
prisoners who were executed ? 

A, No, sir, I have not. 

Q. Were you alarmed, after the arrest, 
for the safety of the vessel and officers ? 

A, No, sir, I was not. 

Q. Did you see any secret talking going 
on, on the berth-deck, after Uie arrest ? 

A, I did not take notice of any secret 
talking; I noticed Small af^peared to be 
alaurmed \h& night Mr. Spencer was ar- 
rested ? 

Q. Did yon have any talk with Small 
then? 

A, No, sir ; he complained of a pain in 
his side and vomiting ; he went to the doc- 
tor and he gave him something next mom-' 
ing. 
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Q. Wlien Waltham was flogged twice, 
and M*Kee once, before the execution, were 
the crew disorderly or well-behaved when 
that was going on ? 

A, I did not see anything out of the way 
when Waltham was flogged ; I don't recol- 
lect when M*Kee was flogged. 

Q. When the officers were down in the 
wardroom holding the council, did you notice 
anything unusual in the conduct of the crew ? 

A, No, sir, I did not ; I wal aft on the 
berth-deck, and as they wanted a boy his 
name was passed. 

Q. Watt Mr. Spencer in the habit of 
talking with the crew ? 

A. Yes, sir. 

The testimony of John Cavenagh here 
closed ; his evidence was read to him and 
corrected by him. 

John Rameshardt was then called, and 
being duly sworn by the president of the 
court, testified as follows : — 

EXAMINED BY JUDGE ADVOCATE. 

Q. What is your name, age, and rank ? 
were you aboard the Somers the last cruise ? 

A. My name John Rameshardt, my age 
fifteen ; I was on board the Somers in her 
last cruise as second-class boy. 

Q. Did yoQ hear before the arrest any 
plan of mutiny ? 

A. No, sir. 

Q. Did you hear of any plan or proposal 
for rescuing the prisoners after the arrest ? 

A» No, sir. 

Q. Would the men collect in groups after 
the arrest ? and if so, for what ? 

A, Not that I know of, I never took any 
notice. 

Q. Did you hear or see anything of ill 
behavior in the crew after the arrest? 

A. No, sir, I did not. 

Q. Have you ever heard any of the crew 
say there was any talk of a rescue ? 

A, No, sir, I did jnot. 

Q. Are you still attached to the Somers ? 

A. Yes, sir. 

The testimony of John Rameshardt was 
here closed ; his evidence was read to him 
and corrected by him. 

William T. Van Brunt was then called, 
and being duly sworn by the president of 
the court, testified as fdlows : — 

EXAMINED BY JUDGE ADVOCATE. 

Q. What is your name, age, rank ? were 
you aboard of the Somers her last cruise ? 



A. My name William T. Van Brunt, my 
age sixteen ; I was on board of the Somers* 
in her last cruise as second-class appren- 
tice. 

Q. Did you hear any talk of mutiny be- 
fore the arrest ? 

A. No, sir. 

Q. After the arrest, did you hear any talk 
of rescuing the prisoners 1 

A. Not much ; I heard some say there 
might be a rescue ; I did not hear any say 
they were going to do it. 

Q. Did vou see anything to show that 
any part of the crew meant to make a res- 
cue ? 

A, They did not mind to their duty as 
well as they might ; I did not see an3rthiQg 
that looked as if they meant to make a 
rescue. 

Q. Have you ever heard any one since 
say that there was a plan of rescue 1 

A. No, sir. 

The testimony of William T. Van Bnint 
was here closed ; his evidence was read to 
him and corrected by him. 

The Court then adjourned until to-mor- 
row (Tuesday), March 21 , at 10 o'clock, 
A.M. 



U. S. Navy Yard, } 
Brookli/n, March 21, lSi3.i 

The Court met this day in pursuance of 
adjournment. Present — 

Captain Downes, Captain McKeevei, 
" Read, " Page, 

" Bolton, " Gwinn, 

" Turner, " Wyman, 

Sloat, Com'dr Ogden, 

" Storer, " Shubrick, 

Members; 
W. H. Norris, Esq., of Baltimore, Judg^ 
Advocate, and Commander Alexander Sli- 
dell Mackenzie, accused. 

The journal of the preceding day was- 
read and approved. 

John Valentine was then called, and be- 
ing duly sworn by the president of the 
court, testified as follows : — 

EXAMINED BY THE JUDGE ADVOCATE. 

Q. What is your name, age, rank? were 
you on board the Somers the last cruise ? 

A. My name John Valentine, my ag» 
sixteen; I was on board of the Sowers 
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in her last cruise as third-class appren- 
tice. 

Q. Did you ever he^r any talk of mutiny 
before the arrest ? 

A. No, sir. 

Q. After the arrest, did you hear any 
plan or proposal for rescue 1 

A. No, sir. 

Q. Are you now attached to the Somers ? 

A. Yes, sir. 

Q. Have you heard any one since say 
he had heard or knew of any plan or talk 
of rescue ? 

A, No, sir, nodiing but what I heard 
from the ofBcers. 

The testimony of John Valentine was 
here closed , his evidence was read to him 
and corrected by him. 

Alfred M^Gee was then called, and be- 
ing duly sworn by the president of the 
court, testified as follows : — 

EXAMINED BY JUDGE ADVOCATE. 

Q. What is your name, age, and rank ? 
were you aboard the Somers, last cruise ? 

A. My name Alfred M'Gee, my age 
•ighteen ; I was on board of the Somers in 
her last cruise as second-class boy. 

Q. Did y&u hear anything of mutiny be- 
fore the arrest ? 

A» Noj sir, I did not. 

Q. Did you afterward hear of any plan 
or talk of rescue ? 

A. No, sir, only I heard the officers talk- 
ing about it. 

Q. Have you ever heard any one say he 
knew of, or had heard of, any plan of res- 
cue or wish to make one ? ^ 

A. No, sir. 

Q. Are you still attached to the Somers ? 

A, Yes, sir. 

CROSS-EXAMINED BY COMD'r MACKENZIE. 

Q. After Mr. Spencer was arrested, have 
you«ever heard Alex. M*Kee express regret 
that he had not succeeded in taking the 
vessel ? 

A. No, sir ; I never did. 

Q. Have you ever heard M'Kee say that 
he would like a pirate's life, better than liv- 
ing on shore ? 

A. No, sir, nor anything of the sort. 

The judge advocate does not wish to pro- 
tract this examination further, or he would 
call every unexamined member of the Som- 
ers, even, to prove that no plan of mutiny was 



known to any but Wales, before the arrest ; 
and that no proposal of rescue was talked 
of afterward ; if any witness can be named 
to prove the contrary, he offers to call him. 
The judge advocate now offered in evi- 
dence, the following extract from the log- 
book of the Somers : — 

" Nov. 26th, astronomical time, 1842. — 
From 4 to 6, moderate breezes and clear ; 
inspected thfe crew at quarters ; it having 
been discovered that Midshipman P. Spen- 
cer had been tarapt ring with some of the 
crew of this vessel, lor the purpose of cre- 
ating a mutiny on board, he was questiuiied 
by the commander, in the presence of the 
officers, in regard thereto, and confessing 
that he had done so but in joke, he was or- 
dered into double irons by Commander Mac- 
kenzie. M. C. pERaY " 

For the purpose of rebutting the testimo- 
ny of the prosecution, application was made 
by the accused to introduce a few witnesses,, 
which was granted by the court, the judge 
advocate not objecting to it. 

W. H. Celsor was then called, and being 
duly sworn by the president of the court,, 
testified as follows : — 

BY COMMANDER MACKENZIE. 

Q. What is your name, age, and rank ? 
were you on board the Somers on her last 
cruise ? 

A. My name W. H. Celsor ; my age 24 ; 
rated an ordinary seaman on board the Som- 
ers in her last cruise. 

Q. Did you ever hear any conversation 
between M'Kinley and M'Kee, subsequent 
to the arrest of Mr. Spencer ? 

A. No, sir; only as I was passing, I 
heard one of them say, I don't know which, 
that it was a shame that Mr. Spencer, 
Cromwell, and Small, were arrested. 

CROSS-EXAMINED BY JUDGE ADVOCATE. 

Q. Did you know your name was on Mr. 
Spencer's list ? 

A. No, sir. 

Q. Had you heard anything of mutiny 
before the arrest ? 

A. No, sir. 

Q. Did you hear any talk or proposal af- 
terward for rescue ? 

A, No, sir. 

The testimony of Wm. H. Celsor was 
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here closed ; his evidence was read to him, 
and corrected by him. 

Frederick Snyder was then called, and 
being duly sworn by the president of the 
court, testified as follows :— 

BY COMMANDER MACKENZIE. 

Q. What is your name, age, rank ? were 
you on board the Somers in her last cruise ? 

A, My name, Frederick Snyder; my 
age, 18 ; I was on board of the. Somers last 
cruise, as 2d class boy. 

Q. Have you ever overheard any private 
conversation between Mr. Spencer and 
Cromwell ? 

A. Yes, sir ; I have heard Mr. Spencer 
and Cromwell talking together, one evening 
sitting on the forescuttle, in the early part 
of the cruise ; Mr. Spencer asked him how 
he thought the brig would do for a slaver ; 
Cromwell said she might do, if the booms 
were cut away, the trunk taken away and 
planked over, and a long tom forward. 

Q. Did Mr. Spencer ask Cromwell, how 
«he would do for a slaver, or a pirate ? 

A. Yes, sir ; for a slaver or a pirate ; he 
said both. 

CAOSS^-EXAMINED BT THE JUDGE ADVOCATE. 

Q. When did you first tell of this ? 

A, At Commodore Perry's house. 

Q. Have you deserted from the Somers 
since her arrival ? 

A, Yes, sir. 

Q. Have you been punished for it 1 

A. No, sir, not yet ; I do not know 
whether Mr. Spencer said slaver or pirate ; 
I can't recollect which one ; he said one or 
the other. 

Commander Mackenzie offered to prove, 
by Acting- Master M< C. Perry, that Com- 
mander Mackenzie was informed by the 
consul of the United States, at Port Praya, 
and by the governor of Liberia, that the U. 
S. S. Vandalia was to touch at St. Thom- 
as, for supplies on her way to the United 
States. 

The judge advocate admits in open court, 
that M. C. Perry would prove these facts, 
and furt];ier admits they are facts. 

The testimony of Frederick Snyder was 
here closed ; his evidence was read to him, 
and corrected by him. 

Andrew Anderson was then called, and 
being duly sworn by the president of the 
court, testified as follows :— 



BT COMMANDER MACKENZIE. 

Q. What is your name, age, rank? wert 
you on board the Somers during her last 
cruise ? 

A. My name, Andrew Anderson; my 
age, 31 ; I was on board the Somers last 
cruise, as gunner's mate, doing the duty al- 
so of captain of the forecastle. 

Q. Were you ordered to the main-top- 
mast head, after the top-gallant mast was 
carried away! if. so, wh^m did you find 
there? 

A. Yes, sir; Cromwell, Wilson, Gokler- 
man, Godfrey, and Gedney, were there. 

Q. Were they busy and awjtiTe in cleir- 
img the wreck ? 

A. No, sir; they were doing nothiiig 
when I came up there. 

Q. Were they talking earnestly? 

A. Yea, sir ; I did not take nimee of 
what they were talking about; I pMOoA 
them. 

Q. Did you ever put the prisoners into 
the tarpaulin bags, prepared for their eom- 
fort ? if so, when did you first do so ? 

A, Can't tell when; Rogers and me 
helped to do it ; Rogers put them in tbo 
first time. 

Q. How did you tie the bag lanyards? 

A, Round the neck ; and I asked them 
if that will do, and they said, " Yes, Ander- 
son, that will do ;" the lanyards were not 
tied at all, only took a bight r<mnd with a 
half-knot. ■ 

Q. Did you ever, on any occasion, tie 
them over the heads of the prisoners ? did 
you ever see it done by anybody else, or 
see the prisoners thus tied up in them, aflef 
it had been done by others ? 

A, No, sir. 

Q. Were those bags comfortable in cold 
rainy weather ? would you have liked to be 
allowed to stow yourself away in one, in- 
stead of being compelled to walk the deck! 

A. Yes, sir, I think they were comfort- 
able ; I would sooner walk the deck than 
be in a bag. 

CROSS-EXAMINED BY THE JUDGE ADVOCATE. 

Q. Why did you come from aloft for a 
tail block, when the mast was carried away t 

A, We could not get the yard, or mart, 
I down without a block. 

Q. How soon after you first went up, did 
you come down ? 
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A* Ab soon w I found tboy bad no falook 
to reeve the yard-rope through, I went 
down ; I asked them if they had a hlock, 
and they made me no answer ; I was on 
the cap. 

Q. Could anything be done till the tail- 
j block was got ? 

A. No, sir ; neither the mast, nor royal, 
^ nor top-gallant yards, could be got down 
I without a block ; they were hanging th^e, 
and nothing could be done. 

BY CAPTAIN OODEN. 

Q. Did Cromwell, or Small, render any 
assistance aloft, after the tail-block was got ? 

^ A. Yes^ sir, CromweU did; but Small 
was on the top-sail yard, and never came 

' cip as high as I was. 

I BY THE JUDGE ADVOCATE. 

Q. Did Cromwell go to work well after 
I the tail-block was got ? 

A, I did not take notice. 

Q. Did you see him and Small in con- 
I versation then ? 

A. No, sir. 

Q. Could you see what Small was about 
then? 

A, No, sir ; he was on the top-sail yard ; 
he did not appear to be doing anything. 

BY CAPTAIN PAGE. 

Q. Did Small appear to be on the top- 
sail yard, for the purpose of lighting the 
mast and yard down ? 

A. There were so many there, there was 
no room for them to do anything ; all the 
topmen were there, and Van Velzor ; they 
eould do no good on the top-sail yard ; we 
had to get the royal mast over the top-gal- 
lant yard ; it was hanging down forward of 
the top-gallant sail, 

BY THE JUDGE AJDVOOATB. 

Q. Did Small work after the royal mast 
was got out of the way t 

A. I did not see him up there ; he went 
'down on deck, but Cromwell was up there 
the whole time. 

Q. Were those people up there talking 
in their usual tone ? 

^. In a low tone ; the same as they and 
the rest of the crew talked about the decks ; 
I saw no alteration in their talk about the 
deck ; I was in the larboard watch. 

Q. If you had chosen to listen, could you 
have hea^ them talk ? 
29 



A, Yes, air. 

Q. Did you hear any proposal for a res* 
cue, after the arrest, or talk of it ? 

A. No, sir. 

Q. How long hare yon been in the ser- 
vice? 

A, Six years. 

Q. Do you think the vessel could have 
been taken into any port ? 

A, Into St. Thomas ; I think she might 
have been brpught in there ; I stated so be* 
fore the council of officers in the ward- 
room. 

Q. Did you hear any talk of mutiny, be- 
fore the arrest ? 

A, No, sir. 

Q. Did you see any effort on the part of 
the crew to communicate with the prison- 
ers ? 

A. No, sir. 

Q. Were you talked to, and trusted in, 
by Lieut. Gansevoort, after the arrest ? 

A, Yes, sir. 

Q. Did you see any disposition to resist 
on the part of the prisoners, when arrested, 
or afterward ? 

A, No, sir. 

Q. Did you hear Captain Mackenzie's 
address to the crew, the Sunday after the 
execution \ 

A, Yes, sir. 

Q. Did you hear anything said then 
about Mr. Spencer's truth, or falsehood ? 

A. No, sir ; not as I recollect. 

Q. Did you hear anything like this— . 
"The young man died with lies in his 
mouth" ? 

A, I might have heard it, but I don't rec« 
oUect it. 

Q. Did you hear anything like this— ^ 
" The young man was telling me falsehoods 
for half an hour before he died" ? 

A. No, sir; I don't recollect anything 
about it. 

Q. Did you see Rogers put on the bags 
the first night ? 

A, No, sir, I did not see him ; be tells 
me he did put them on the first night. 

BY COMMANDER MACKBNZIB. 

• 

Q. Could not Cromwell and the others 
have seen, as well as you could, that a tail- 
block was wanted, and have sent, or gone 
down for one, before you came there, had 
they wished to forward the duty of the tos- 
sel? 
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A» Yes, sir ; they knew lis well as I did, 
wbat was wanted ; it was my watch below, 
and I did not know the roast was carried 
away, until the 1st lieutenant came to the 
fbre-scnttle, and asked for the captain of the 
forecastle; they were all np there before 
me ; I went up immediately ; I was below. 

Q. Did you not do the greater part of 
what was done yourself? 

A. Yes, sir; Godfrey and me did the 
best part of the work done there. 

BT THB JUDGE ADVOCATE. 

Q. Did you hear the noise, when the 
mast went ? 

A, I heard a noise, but did not know 
what it was. 

Q. Did you come up from theberth7deck, 
as soon as you heard the noise ? 

A, No, sir; the 1st lieutenant came and 
called me up, 

Q. Did Mr. Gansevoort call you hurried- 
ly^uickly ? 

A, Yes, sir ; he sung out for the captain 
of the forecastle to come up. 

It is admitted by the accused, that in the 
(entiy made on the 27th Nov. in the log- 
book, relative to the carrying away of the 
top-gallant mast, it is not stated thieit it was 
carried away by design. 

It is furdier admitted that there is no 
entry in the log-book of any rush aft having 
been made by the crew that day. 

The testimony of Andrew Anderson was 
liere closed ; his evidence was read to him 
and corrected by him. 

Charles Rogers was then called, and 
being duly sworn by the president of the 
court, testified as follows : — 

EXAMINED BT COMMANDER MACKENZIE. 

Q. What is your name, age, and rank ? 
were you on board the Somers during her 
last cruise ? ' 

A. My name Charles Rogers, my age 
ihirty-four, I waff quartermaster aboard of 
the Somers, her last cruise ? 

Q. Were you present the first time the 
]Hrisoners were put in bags on the deck of 
tiie Somers ; how ¥rere these bags fastened ? 
over their heads, or how ? 

A, I was present, the bags were fasten- 
ed over their shoulders. 

Q. Have you, yours^f, ever fastened one 
of these bags over head and all of any one 



of the prisoners, ot have you ever seen it 
done ; or seen it after it was done byothent 
A, No, sir. 

CROSS-EXAMINED BY JUDGE ADVOCATE. 

Q. Did you hear of any proposal or talk 
of rescue after the arrest ? 

A. No, sir. 

Q. Did you observe any s3rmptom8 of re- 
sistance by the prisoners when anested, or 
afterward ? 

A. No, sir. 

Q. Did you hear any talk of mutiny be- 
fore the arrest ? 

A, No, sir. 

Q. Was Mr. Spencer free in Us talk 
with you ? 

A, Yes, sir. 

Q. Did you think the Somers could hare 
been taken into any port ? 

A, No, sir. 

Q. Whyl 

A. Because to all appearances there wu 
a mutiny, and if one half the crew were 
concerned in it they could take the vessel 
Six men could take her with all ease. 

Q. You say you heard no talk of rescnc, 
did you hear any one talk of taking the yessel t 

A, No, sir. • 

Q. Why was you afraid it would be at- 
tempted ? 

A. By their actions, by the way the men 
behaved in their work, and in their talk al- 
together. 

Q. What sort of talk ? 

A* Several were talking by themselves 
so nobody could hear, and if anybody came 
they would go away. 

Q. Did you not, before the council of 
officers, say that the danger would be in the 
cold on the coast 1 

A. I said there was most danger in 
squally or bad weather. 

Q. Did you not then express yourself, 
'' If there is a plot to take the vessel it 
would not be safe to go on our coast in cold 
weather with the prisoners ; I think they 
would rise" ? 
A, Yes, sir. 

Q. Did you not give it as a reason foi 
putting Cromwell and Small to death, th^ 
your lives would be safer, as those two of 
the prisimers are the only ones capable of 
taking charge of the vessel ? 
A. Yes, sir. 

Q. Did you at all state then that the 
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maimer of the crew showed there was a 
plot? 

-4. No, sir. 

The testimony of Charles Rogers was 
here closed ; his evidence was read to him, 
and corrected by him. 

The judge advocate then read the follow- 
ing paper : — 

" The fourth charge is for * unofficer-like 
conduct.' This charge the judge advocate 
abandons. When this case commenced his 
opinion on the untenableness of this charge 
was remitted to the navy department for 
submission to the attorney general ; the vo- 
cations of that officer have not allowed his 
attention to this matter, and it has been sig- 
nified to me from the competent authority, 
that the disposition of the charge was left 
to my judgment ; that is, it might either be 
waived, or the court instructed that it had 
no foundation in law. 

" Courts martial are courts under the con- 
stitution, and must derive all authority from 
it or legislation by congress, in pursuance 
of it. 

" The naval code contains no provision 
against < unofficer-like conduct,' after the 
manner of the British mutiny act. This is 
a ' casus omissus,' and can not be sup- 
plied by the fact that courts martial have 
for forty years supposed themselves to pos- 
sess the power, and have tried and punish- 
ed for such description of offence. 

Legislation only can give the power, 
every exercise of jurisdiction on such sub- 
ject matter, was void, ab initio. 

'' In art. 32, there is a clause in the 
naval code of 1800, * All crimes committed 
by persons belonging to the navy, which 
are not specified in the foregoing articles, 
shall be punished according to the laws and 
customs in such cases, at sed.' But this is 
too uncertain for the requirements of crimi- 
nal law, and the enjoined duty in the con- 
stitution * to define ofifences,' and to make 
'rules and regulations,' there being no 
treatise or code of such laws, nor any 
known and certain customs. 

" In sustainment of these viewp, the fol- 
lowing adjudications are subjoined. The 
first is in the language of the eminent Judge 
Chase. ' The constitution of the Union is 
the source of all jurisdiction of the national 
government, so that the department of the 
government can iiever assume any power 



that is not expressly grai^d ^ that instrt- 
ment, nor exercise a power in any otbar 
manner than is' there prescribed.' 

'< Besides the particular cases which the 
eighth section of the first artide designates, 
there is a power granted to congress tp 
create, define, and punish crimes and of- 
fences, whenever they shidl deem it neces- 
sary and proper 1^ law to do so, for effect- 
ing the objects of government ; and although 
bribery is not among the crimes and ofleii- 
ces specifically mentioned, it is certaiiil|r 
included in this general provision. 

" The question, however, does not arise 
about the power, but about the exercise of 
the power. Whether the courts of the 
United States can punish a man for an act 
before it is declared by the law of the 
United States to be criminal ? Now it ap- 
pears, to my mind, as essenUal that con- 
gress should define the offences to be tried* 
and apportion the punishment to be inflicted* 
as that they should erect courts to try the 
criminal, or pronounce a sentence on cos* 
viction. 

^' It is attempted, however, to supply tbe 
silence of the constitution and statutes of 
the Union, by resorting to the common law 
for a definition and punishment of the of« 
fence which has been conunitted. But ia 
my opinion, the Uniud States, as a federal 
government, have no common law, and con^ 
sequently no indictment can be maintained 
in their courts for offences at the commom 
law. 

" United States r*. Vigol, 2 Dallas's Re- 
ports ; these views have been fully sustained 
by noore recent decisions ; 4 Dallas, 4Q&; 
U. S. vs. Burr, 4 Cranch, 501 ; 3 Wheat 
336, 8 Peter, S. R., 658. 

*' As to the uncertainty of the 32d axticl* 
rendering it void, no further authority ia 
needed than the obvious pdnciples of eqiaaHj^ 
which require the duties of criminal oUiga^ 
tion to be accurately defined, or the subject, 
referred to in codes or treatii^es, where they^ 
are properly particularized* 

" The supreme court have so adjudicated 
in United States tv. Smith, 5th Wheat, 153. 
See also United States vs. Sharp, 1 Peter,, 
C. C. R., 12S?. 

" The fifth charge ia for * cruelty, and op\ 
pression.' The specification is for U^ genes^ 
al maltreatment of the crew ; such a fl^ecifi- 
cation is void, a^ loo vague ; no one hav«»9 
complained to the .department, it could Apt 
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he made mote pani<nil&r ; it mast be aban- 
4(Hied. 

** William H. Norris, 

" Judge Advocate.** 
The Court tben adjourned until to-mor- 
low, March 22, at 11 o'clock, A. M. 



U. S. Navy Yard, ) 
Brooklyn, March 22, 1843. J 
The Court met this day, in pursuance of 
ac^oumment. Present — 

Captain Downes, Captain McKeever, 
Read, « Page, 

Bolton, " Gwinn, 

Turner, " Wjrman, 

Sloat, Com'dr Ogden, 

Storer, " Shubrick, 

Members ; 
«nd W. H. Norris, Esq., of Baltimore, Judge 
Advocate, and Commander A. S. Macken- 
zie, accused. 

The journal of the preceding day was 
read and approved. 

Mr. Griffin, the counsel of the accused, 
Aen read his defence as follows : — 

" Mat it please the court : The first 
three charges under trial, and on which you 
tre to pass judgment, have for their common 
8i:d>ject the execution of Midshipman Philip 
Spencer, Boats wain's-Mate Samuel Crom- 
trell, and Seaman Elisha Small, on board 
-the United States brig Somers, on the 1st 
day of December, 1842. It will be found 
that these three charges are but variations 
of one and the same identical charge ; which 
is, that such execution was directed and 
carried into effect without justifiable cause. 
To the fourth charge, alleging that taunting 
and unofficer-like language was used to Mr. 
Spencer by the accused at the time of the 
execution ; and to the fifth charge, alleging 
Aat the dbnduct of the accused toward his 
erew was cruel and oppressive, nothing is 
required to be said. The defence to these 
charges is respectfully, yet confidently, sub- 
mitted on the plain, full, and conclusive ev- 
idence before the court, without a word of 
^mment. 

" In judging of the necessity of the exe- 
eation, it is of vital importance to ascertain, 
(vreUminarily, whether a mutinous conspira- 
cy in fact existed on board of the Somers, 
and whether the persons executed were 
parties to that conspiracy. 



" That such conspiracy existed ; that It 
had for its object the conversion of the brig 
into a piratical cruiser; that sach object 
was to be effected by the murder of the 
officers and faithful of the crew ; and that 
Mr. Spencer and Small were not only par- 
ties but ringleaders in the conspiracy— ap- 
pears from their own repeated and solemn 
declarations, and from unequivocal docu- 
mentary evidence, Mr. Wales testifies that, 
oh the 25th of November, Mr. Spencer took 
him aside to a place of secresy, and com- 
municated to him the whole nratinous 
scheme. He told him that he was leagued 
with about twenty of the crew to get pos- 
session of the brig, murder the commander 
and officers, and commence piracy. Mr. 
Spencer detailed to Mr. Wales the plan of 
the operations, was systematic, and evin- 
ced much deliberation. That this commu- 
nication was a frolic of boyish fancy, as has 
been sometimes suggested, is clearly dis- 
proved by Mr. Wales, and by the intrinsic 
circumstances of the case. The appearance 
and manner of Mr. Spencer were earnest 
and grave ; before he would make his com- 
munication, he bound Mr. Wales by an oath 
of secresy ; and previous to parting, told 
him that if he betrayed the secret, he should 
be murdered. Small was present at a part 
of this interview, understood the nature of 
the communication, and expressed his grat- 
ification that Mr. Wales had consented to 
be one of them. Mr. Spencer told Mr. 
Wales that the plot was detailed in a secret 
paper in his possession. This paper was 
found next day in Mr. Spencer's razor-case, 
and is in his hand-writing in Greek charac- 
ters. It is in two pieces, forming howerer 
parts of one whole ; and has been, therefore, 
generally and correctly called the Greek 
paper, in the singular number, and is so 
called in this defence. One of its piec^ 
contains the names of the conspirators and 
of Others expected to join them, m*'^ 
them as certain, doubtful, or to be retained 
on board, willing or unwilling, together with 
a few explanatory remarks ; the other piece, 
torn from a book on geometry, and having 
its back covered with geometrical fijgures, 
assigns to some of the chief conspirawrs 
their stations when the outbreak should oc- 
cur. This Greek document is the offi^ 
record of the mutinous conspiracy P'^JjJ 
by the chief conspirator ; and, like othtf 
records, contains ola its face, ad against tW 
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parties and privies to it, the stamp of in- 
contestable verity. 

" No valid objection results from the cir- 
cumstance that the Greek paper contains 
only three conspirators marked certain, ex- 
clusive of Mr. Wales, the other names on 
the paper being entered either in the doubt- 
fol Ust, or in the list of persons to be de- 
tained on board at all events. This paper 
had doubtless been prepared at the incep- 
tion of the conspiracy, when in truth there 
were only three confirmed associates. It 
appears that some time before the disclo- 
sure to Mr. Wales, Mr. Spencer had, on 
several occasions, exhibited the Greek pa- 
per to one of his associates in guilt ; and 
that it was even then a paper soiled with 
use. The paper having been thus prepared 
-when the number of confirmed conspirators 
^wzs in fact only three, it was not afterward 
deemed necessary, as proselytes were daily 
nsultiplied, to transpose their names from 
either of the other lists to that marked cer- 
tWB, or even to add their names to the pa- 
per at all. The list marked certain, for in- 
stance, does not contain the name of Small ; 
aor is his name to be found in any part of 
the paper, except where a prominent post 
at the meditated massacre is assigned him. 
So there was a like omission to add to the 
list the names of the other new accessaries, 
^i#ugh the band of determined conspirators 
kad already increased from the original 
Humber of three to the formidable number 
of twenty. It is possible that the name of 
Mr. Wales might have been inserted in the 
paper after Mr. Spencer's conversation with 
mm, as, from his being an officer, his ac- 
cession would be thought of peculiar im- 
portance ; but more probably his name was 
placed there when the paper was first writ- 
t«a« The existence of a misunderstanding 
of some duration between thd commander 
and Mr. Wales was notorious ; and it is not 
strange that the conspirators, judging of 
his feelings and principles by their own, 
should have placed his name, even without 
consulting him, in the front rank of the con- 
spiracy. 

" I pass over, at least for the present, 
many other parts of the evidence, tending 
to show the existence of the conspiracy, 
and the guilt of Mr. Spencer and Small, 
and proceed at once to the final scene just 
betoe the execution. There Mr. Spencer 
aal Small, with thdr dying lips, voluntarily 



confessed their guilt in the presence, of the 
ofiicers and crew, and acknowledged that 
their punishment was just; Mr. Spencer 
adding that he had attempted a mutiny on 
board the two national vessels in which he 
had last sailed, and that his piratical pro- 
pensity was a sort of mania. Surely no 
innocent man ever confessed himself guilty 
of a felony or other heinous crime, unless 
the confession was extorted from him by 
the rack, or some other instrument of tor- 
ture. To condemn a man out of his own 
mouth, is a rule of evidence which the Judge 
of all the earth has condescended to tell us 
he will himself adopt in that great day when 
judgment will not be based on any fallible 
proof. 

" The guilt of Cromwell is not less man* 
ifest. The badness of his general charac* 
ter and conduct ; the sudden change of his 
demeanor toward the apprentices, ceasing 
to treat them with harshness as he had been 
wont, and afiecting toward them popular 
manners, as he found their adhesion to the 
conspiracy needed ; his repeated and pro- 
fane declarations of deep, desperate hostility 
against the commander and officers; his 
threat to the carpenter's mate a little before 
the discovery of the plot, when thrown of! 
his guard by sudden passion, that kis time 
xms short ; his intimacy with Mr. Spencer, 
receiving gifts from him in money and other 
articles, and spending with him hour after 
hour almost daily in deep and secret con- 
sultation, an intimacy made more suspicious 
by the diflference in the rank of the parties j 
his being asked by Mr. Spencer, in private 
conversation, whether he could disguise the 
brig so that she would not be known, and 
his saying that he could easily do it ; his 
advising Mr. Spencer, in another private 
conversation, to have the booms of the 
Somersi cut away and her launch thrown 
overboard, with a view to render «her more 
fit for piratical service, in singular coinci- 
dence with the subsequent declaration of 
Mr. Spencer to Mr. Wales, that he meant 
to have those things done ; his being over- 
heard to say to Small that they would soon 
be able to see the Isle of Pines (a noted 
rendezvous for pirates), also in strange co- 
indidence with another statement by Mr. 
Spencer to Mr. Wales, that he intended to 
carry the brig thither ; his withdrawing his 
mcmey, just before the disclosure of the con- 
spiracy, from the petty officer in whose 



Digitized by 



Google 



230 



PROCEEDINGS OF THE 



Iiands he had placed it for safe custody, 
with no possible motive but his wish to keep 
it out of harm's way when the work of de- 
struction should ensue ; his absence of mind 
for days before the arrest of Mr. Spencer, 
seeming to be brooding over desperate 
thought; his secret and repeated conver- 
sations with Small just after Mr. Spencer's 
arrest and before his own, betraying by his 
looks and manner deep emotion and re- 
vengeful feeling ; his wUful disobedience of 
a standing order of the ship on the morning 
preceding his own arrest, and which order 
being repeated to him by the first lieuten- 
ant on discovering the default, he again 
stubbornly omitted to obey ; Small's decla- 
Xaiion the day before his execution, that if 
any one was leagued with Mr. Spencer, it 
was Cromwell ; the cotemporaneous, united, 
and solemn opinion of all the ofHcers that 
he was guilty, founded, at least in part, on 
their ocular view of many little incidents 
and appearances which, though collectively 
carrying home to their own minds a just 
^d sure conviction, can not be adequately 
communicated to others in all their nice, and 
sometimes faint, though forceful import ; are 
all circumstances in. evidence before the 
court, and which leave no reasonable doubt 
of Cromwell's guilt. 

^* But if further proof is needed, it is found 
in the controlling fact that Cromwell was 
the very person to whom Mr. Spencer had 
been seen privately exhibiting and explain- 
ing the Greek paper, some days before the 
revelation of the plot to Mr. Wales. From 
the close intimacy that subsisted between 
Mr. Spencer and Cromwell, it might indeed 
be inferred, even without external proof, that 
the latter could not have been a stranger to 
that paper. Its secret was designed to be 
divulged within certain limits ; for a single 
arm could not have achieved the conquest 
of a national ship. A confederacy was ne- 
cessary ; and a band of conspirators could 
not have been formed without disclosing to 
them the object of the conspiracy. If to 
Mr. Wales, with whom he was not on 
terms of special intimacy, Mr. Spencer di- 
vulged the existence and contents of the 
Greek paper, it would have been strange 
had he withheld it from Cromwell, the com- 
panion of his secret hours, the sharer of his 
bosom thoughts. But there is no need to 
tesort to inference. Three witoesses have 
sworn before the court to the exiubition of 



the paper by Mr. Spencer to Cromwell, oa 
three different occasions; and that Crom- 
well, on having the paper explained to him, 
expressed his concurrence and satisfaction. 
These three witnesses could not have beea 
mistaken as to the identity of the paper, 
marked as it was by the peculiar form of 
the Greek characters. They say that the 
letters were not common EngUsh letters; 
and one of them states that they looked like 
crosses, and that the paper had on its back 
geometrical figures. The testimony of these 
Uiree witnesses amounts to demonstration 
that Cromwell was not only a conspirator, 
but a ringleader in the conspiracy. His 
knowledge and approval of the Greek par 
per, utterly precludes the possibility of his 
innocence. By knowing and approving the 
paper, he in effect subscribed his name there* 
to ; he virtually affixed his own proper sig- 
nature to the treasonable and murderous 
league. We need not pause to inquire 
whether he saw or had read to him both 
pieces of the paper ; for each part, aod 
every sentence of each part, betrayed the 
existence of a conspiracy, having for its ob* 
ject murder and piracy. 

" That the name of Cromwell does not 
appear on the Greek paper, subtracts nothing 
from the proof of lus guilt. He was too 
adroit and wary to have his own name regis- 
tered without disguise on the guilty record. 
He wanted the benefit of the omission of 
the name of Cromwell, in case the paper 
should be discovered. Doubtless the name 
of Andrews, nowhere to be found in the 
ship's papers, but standing in the Greek 
document next to thai of Mr. Spencer him- 
self, was intended to designate, not a ficti- 
tious person, but his own real and efficient 
lieutenant in guilt. If Cromwell had been 
by turns a pirate and a slaver, it was im)ba- 
bly not the first tinie that he had found it 
convenient to have two names in use. The 
averment of Mr. Spencer that the name of 
Andrews on the Greek paper was intended 
for Small^ was manifestly a mere pretence. 
If it had been designed for Small, the inse^ 
tion of Small's own proper name afterward 
on the paper would have been a needless 
dropping the disguise so warily sought ; and 
the suggestion that Andrews might have 
been his true, name, and Small ont^ an »' 
sumed one, is repelled by the unimpeached 
witness who has sworn that he knew hin 
from his infancy, and his father and grind- 
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fsXher before him, and that he never went 
by the name of Andrews, but always by that 
of Small. That no particular post in the 
meditated massacre was assigned in the 
Greek paper to the person designated as 
Andrews, while Mr. Spencer, Small, M*Kee, 
M'Kinley, and Wilson, had special stations 
assigned them by name, strengthens the 
coBTiction that Cromwell, and no less a 
45haracter, was the real person thus desig- 
nated. Cromwell was the eldest, the strong- 
-est, and the most cunning of the conspira- 
tors ; and their policy required that he should 
not be circumscribed, when the outbreak 
fjhould occur, by any particular limits of 
place or of service. He was to be not only 
^ifficer of the deck, where the main struggle 
was expected, but was to act throughout as 
^6 master spirit of tumult and of death ; 
and, clothed with a sort of evil ubiquity, 
was to interpose his malign counsel and 
giant strength wherever they should most 
ie needed. His persisting in the declara- 
tion of his innocence at the time of the exe- 
cu^on, only proves that he was a more hard- 
ened offender than either Mr. Spencer or 
{Small. Much their senior in years, he had 
been longer educating in the various schools 
ef vice. Besides, his own name not being 
on the Greek paper, there was, he knew, 
no record evidence of his guilt. It is a well 
known fact in the history of crime, proved 
by all the books on criminal law, that vete- 
rans in iniquity have seldom or never those 
^compunctious visitings of nature,' which 
often extort confessions of their guilt from 
yoimger and less-disciplined offenders. The 
declaration by Mr. Spencer that Cromwell 
was innocent, might have been owing to 
some deep pledge, like the oath of a bandit 
on his drawn dirk, which Cromwell had 
adroitly exacted, that, in case of discovery, 
his adhesion to the mutiny should, under all 
circumstances, be kept secret ; or it might 
have been owing to a hope grasped at by 
Mr. Spencer that Cromwell, if set at liberty 
by his means, would rouse his associates, 
and rescue him even at the last moment. 
What makes it most probable that this dec- 
laration was caused by the motive last men- 
tioned, is the remarkable fact that, during 
the half hour preceding his death, when all 
hope of escape had vanished, Mr. Spencer 
ceased to say anjrthing of Cromwell's inno- 
cence. He was collected and tranquil, seem- 
ingly earnest to make his peace widi God, 



and with such of his shipmates as he had 
chiefly wronged. Of Small, whom he had 
seduced from duty, he pathetically implored 
pardon, saying that he could not die com- 
posed without it ; for Mr. Wales he anx- 
iously inquired, and, when he came, begged 
to be forgiven by him for tampering with his 
fidelity. But to Cromwell, his bosom asso- 
ciate, who, upon the supposition of his inno- 
cence, was the individual of all others most 
injured — who had been involved by his 
treacherous friend in unfounded suspicions 
and fallacious proofs, just about to consign 
him to the gallows — whose blood at the 
dread tribunal above would call loudest for 
vengeance against his destroyer — whose 
forgiveness was to bo instantly and eagerly 
sought by tears and prayers, as the only ex- 
piation that could be made — ^to him Mr. 
Spencer opened not his lips. He asked n<rt 
forgiveness of Cromwell, though they calmly 
met face to face, and paused as they met, 
almost touching each other in their way to 
the execution, because he well knew that 
Cromwell, instead of being his victim, had 
been his prompter in guilt. To his wiDing 
associate in crime, he had no apology to 
make ; from him, no pardon to supplicate. 

" It is then fully proved, not only that a 
mutinous conspiracy existed, but also that 
Mr. Spencer, Cromwell, and Small, were 
the prime conspirators. It follows that they 
had forfeited their lives to the laws of their 
injured country. For it is enacted by the 
thirteenth article of the first section of tho 
act of Congress of 1800, that * If any per- 
son in the navy shall make or attempt to 
make any mutinous assembly, he shall, on 
conviction thereof by a court martial, suffer 
death.' But by the act of 1806, the statu- 
tory punishment of a mutiny on land is to 
be measured out by the discretion of a court 
martial ; the court may exact life, or it may 
iihpose a lesser, or even a slight punish- 
ment. The wisdom of the national legis- 
lature has thus strikingly discriminated be- 
tween the guilt of the same act done on land 
or at sea. The discrimination is just ; a mu- 
tiny on the ocean is a more dangerous of- 
fence than one on land, and needs the check 
of a severer penalty. The commander of a 
ship at sea can not, like a commander on 
shore, invoke the aid of some neighboring 
troops, or appeal to the patriotism of the sturdy 
militia. From an overpowering land mu- 
tiny the faithful may retreat, as from a bum- 
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ing edifice ; Imt from a mutiny at sea there 
16 no retreat, beyond .the narrow limits of 
the ship. A mutiny on land does not al- 
ways vitally endanger the interests or the 
fame of the country; but the very object 
of a mutiny at sea, in the naval service, b 
the conversion of a national ship to some 
evil use, and the consequent virounding of 
the national hcmcnr. Hence the law, with 
an unwavering hand, has engraved on the 
list of capital offences all naval mutinies, 
whether great or small, whether matured 
as yet in their early development. Nor 
need the evil intent be bodied forth in ac- 
tion to complete the legal crime. The mu- 
tinous imagining of a single heart, if re- 
Tealed to a single ear, with a corrupting 
purpose, brings down on the offender the 
death-bearing sentence of the law. Not 
^y a mutiny, but the ' attempt' to create 
one^ in the naval service, is, by the words 
of the statute, punishable with loss of 
life* 

•* But it does not follow, nor is it pretcnd*- 
ed, that because Mr. Spencer, Cromwell, 
and Small, had forfeited their lives, the 
commander of ^e Somers might therefore 
direct them to be executed. It is admitted, 
that under ordinary circumstances it would 
Iwtve been his duty to detain them in safe 
custody, and bring them home to be tried. 
But the mutiny was of an unusual and un- 
precedented character. It created a case 
which the statute law did not contemplate 
and could not reach* It was believed, and 
for reasons of overwhelming force, that 
neither Mr. Spencer, nor Cromwell, nor 
Small, could have been brought into port, 
without the most imminent jeopardy to the 
brig and the lives of the faithful officers and 
crew. It was qn this ground, the unyield- 
ing ground of imperative necessity, that the 
commander of the Somers found himself 
placed, when he reluctantly directed the 
execution of Mr. Spencejr, Cromwell, and 
Small. And it is on this ground that he 
now appeals for his justification to this 
court, to his country, to the civilized world, 
and humbly and reverentially to his God. 

" The size and construction and equipment 
of the Somers must be taken into consider- 
ation, in judging of the necessity of the 
execution. She had no marines — a body 
of men distinct from4he crew in organiza- 
tion and feeling, on whom, in ordinary ships 
of war^ the police and discipline greatly d!e- 



pend, and who form a counteqnife and 
check to the turbulent spirits of commoa 
seamen. She is of the smallest class of ve9> 
sels of war. She had no place where pris* 
oners could be safely secured or even sepa* 
rated from intercourse with the crew. Her 
hold was filled to its utmost capacity by bal- 
last, water tanks, ammunition, stores, aad 
other necessaries of a vessel of war in ac- 
tual service. There was not a foot of room 
for confining prisoners in the hold ; and had 
there been room there, no means existed 
for effectually separating it from the berth- 
deck, where all the crew slept and ate, ths 
berth-deck being divided from the hold oaly 
by loose, moveable hatches, which could 
have been either lifted up from above or 
knocked up from below by the smallest boy 
on board. The berth-deck, the steerage, 
the wardroom, and the cabin, formed the 
four apartments below deck. The three 
last were very small rooms ; and all the 
apartments below were separated from each 
other by only thin and frail putitions, 
through which a strong man could force his 
way, from the brig's stem to her stem, by 
the shove of the shoulder or the push^ 
the foot. Nor is there sufficient substance 
in the thin and frail partitions below deck 
to prevent communication in the ordinary 
tone of voice, or even by a whisper. The 
safest place of confinement on board the 
Somers is, therefore, the open deck, in the 
after part of which the mutineers were ia 
fact confined. But the deck is fiush fore 
and aft, and there the prisoners necessarily 
remained within a few feet of each other, 
and in full sight of the crew. To prevent 
the prisoners communica|ing with each 
other and with the rest of the crew by word» 
was difficult ; to prevent such communica- 
tion by signs was impossible. The officers 
perceived that the art of secret and sUeat 
communication was not only understood, 
but practised, on board the Somers; and 
they were not surprised to learn, on reach- 
ing home, that Mr. Spencer had taken les- 
sons and become an expert in that art, which 
no doubt he taught to his associates in the 
conspiracy. It would have been only the 
work of a minute for the unconfined mal» 
contents, had they made a rush on the after 
part of the deck, to have struck off the irons^ 
of the prisoners, and placed them at tbcir 
head. And had the rush overcome the offi* 
cers on deck, the officers betow could 
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scttTc^ hii^fe come to the re8eue,^as they 
must have ascended by narrow steps, and 
through the soiali companion^scutdes, at 
whieh two or three resolute men might 
eieily hare cloven them down. 

" When the mutinous conspiracy first 
reached the ef^rs of the commander of the 
Somers through Mr. Wales, it had aUained 
, aforoMdable growth. Until the arrival of 
the brig at Madeira, on the outward voyage, 
the conduct and demeanor of the crew had 
been correct. From her sailing thence a 
difierence was observed ; and after leaving 
the coast of Africa, on the homeward voy- 
age, their conduct and demeanor became 
wovse and worse. These facts are proved 
by ail the witnesses for the defence. The 
cause of this remarkable change was for a 
time veiled in mystery. It was well known 
tfattt there had been no variaticm in the con- 
dnct of the commander-'-that his govem- 
nie«t ^roughout the voyage, though firm, 
had been uniformly paternal. But the dis- 
covery of the plot sdved the mystery, and 
demonstrated that the mutinous conspiracy 
had been the sole cause of this change of 
oenduct smd demeanor. The extent 5 the 
change ckarly evinced the powerful and 
D^e^spread, though silent, operatiosi of the 
cause whicji) produced it. The conclusion 
was inevitable, that the poison of the mu- 
tmy had already pervaded a large portion 
of the ship's company. According to Mr. 
Spencer's statement, proved by the change 
ia the conduct and demeanor of the crew 
not to have been exaggerated, he already 
snmbered twenty determined associates^ 
comprising, of course, the eldest and the 
strongest. For Mr. Spencer had declared 
to Mr. Wales that he would have none of 
the * small fry,' as he termed the lesser 
b<^ •, that they were useless on board ; and 
that he would get hd of them, when he 
came into power, by making them ' walk 
the piank.^ And yet the lesser boys com- 
posed a large portion of the crew. The 
foundations of the mutinous cmispiracy had 
been laid deep, and broad, and firm ; for 
an officer of the brig had been the chief 
architect. He, though bound in duty and 
m honor to use his best efibrts to promote 
the discipline and elevate the mental and 
moral character of the crew, had been for 
weeks sedulously employed in sinking them 
to the lowest depths of insubordination and 
crime, and to this nefarious object had 
30 



been devoting, but too mccessfullyi all the 
weight derived from his birth and official 
rauk, and all the infinence of talents, man* 
ners, and acquirements, well fitted for the 
work of demoralization. 

" It is well known that a mutiny, unless 
suppressed at its very outset, usually in- 
creases as it goes on, in a fearfully rapid 
ratio, especially when thus fomented and 
impelled. Nevertheless, the commander 
of the Somers proceeded with great caution. 
He first caused Mr. Spencer to be put in 
irons, which was done on the 26th Novem- 
ber. This, so far from intimidating, only 
irritated the mutinous spirit.. The next day 
Cromwell and Small were arrested. StiU 
the mutinous spirit continued to gather 
strength. Then four other delinquents were: 
added to the number of the prisoners. And 
now the cause of irritation was multiplied 
sevenfold ; the discontented of the crew had 
seven objects of supposed oppression before^ 
them ; seven themes upon which to appeal 
to their yet uncontaminated shipmates ; sev- 
en common wrongs to avenge. Besides^ 
the unconfined guilty feared that their own. 
turn might come next. The court martial 
and gallows at home haunted their morbid 
imaginations. Seven of their accomplices, 
were in irons, either of whom by turning 
State's witness might ensure their own con- 
viction. To arrive in port was to come 
within the jaws of danger,^obably of death.. 
The words of the commander, that the of* 
fenders would be taken home for trial, were 
perpetually sounding in their ears. They 
became convinced that the boldest course 
was to them the safest one ; that the pirate's 
black fiag was now the surest protection, 
against the violated laws of their country. 

" Never was a crew where malcontents^ 
could have had a fairer chance of making 
proselytes. The crew of the Somers were 
almost all apprentices ; many of them men 
in physical strength, but all of them boys in 
mind. Their youthful feelings were pe- 
culiarly open to sympathetic appeals ; their 
undisciplined imaginations liable to be easi- 
ly beguiled by seductive pictures of the 
freedom and pleasure of the rover's course. 
The season of youth, especially of untutored 
youth, is proverbially exposed to tempta- 
tions. How impressive, then, must have 
been the mutinous appeals to the crew of 
the Somers, carried home, as they were, by 
the corrupting example of the chief coiw 
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spirator! Highly bom and educated, he 
had renounced hopes as brilliant and dear 
as erer glittered before the eye, or touched 
the heart, of an American youth — ^the lau- 
rels of honest fame, and the sweet delights 
cf domestic lore-^his country's plaudits 
and his parents' smiles — for the wild and 
tragic drama of a pirate's life. How re- 
sistless must have been the influence of this 
pernicious example on the lowly, credulous, 
reckless spirits of the ship's berth-deck, to 
whom the path of virtue might have seemed 
to promise nothing but unremitting toil and 
unrelenting poverty, and to each of whom 
their tempters might have said, * The world 
is not thy friend, nor the world's law.' It 
was impossible for the officers to draw a 
line of separation between the sound and 
the unsound parts of the crew. They slept 
and ate in the same apartment, unattended 
by any officer. They watched and worked 
in groups. The life of common seamen on 
chipboard is necessarily gregarious. They 
can communicate with each other by whis- 
pers, by signs, by looks. The officers could 
no more check the progress of mutiny among 
the crew than they could the progress of 
contagious disease. Nor could they ascer- 
tain how far the mutiny had extended. 
They knew that the moral malady had been 
constantly on the increase since the day 
when Mr. Spencer had boasted that he had 
already twenty associates at his call ; and 
it required the omniscient eye to select 
those, if any, on whom the officers might 
now rely. To have held an inquest with 
the view to ascertain the names of the un- 
confined malefactors would have been worse 
than useless. Their universal asseveration 
of innocency could not have gained cred- 
ence against the daily and hourly demon- 
strations of their guilt. And had the names 
of the unconfined malefactors been truly as- 
<;ertained, there could have been no action 
on the discovery. There was not space to 
hold, or force to guard, any increased num- 
ber of prisoners. And to have singled out 
the culprits by name, and branded them by 
a sort of anticipated conviction, and yet 
Jiave permitted them to roam at large, in- 
termingling freely with the crew, with the 
halter of the law about their necks, would 
only have made the culprits themselves 
more infuriated and desperate; while the 
government of the ship, by exposing its 



own imbecility, would have suak into dii* 
repute and contempt 

" Between the arrest of Mr. Spencer and 
the execution, the mutinous indications were 
unceasing. Yet were they deep rather than 
loud. The fire beneath the surface wkick 
causes the earthquake, reserves for the hoax 
of the explosion ita more palpable and aw- 
ful demonstrations. In this instance, es- 
pecially, the mutiny had now been taugk 
by its own brief history to be circumspect 
and subtle. Nevertheless the flame, covered 
but not suppressed, gave ceaseless and sore 
signs that the time of its bursting forth was 
near at hand. The general disobedieace 
of orders when first announced, and the stera 
defiance with which they were afterward 
obeyed when more peremptorily repeated; 
the frequent gathering of the older and 
stronger of the crew in groups for secr^ 
consolation, and their stealing away at tha 
approach of an officer, or else changing the 
discourse to some indiflerent subject, and 
raising their voices to the ordinary kej; 
the carrying away of the main-top-gallant- 
mast by the sudden and violent jerk of the 
weather-royal-brace by Small, who had juat 
left the side of Cromwell, evidently by de- 
sign, and with the intent to throw ovwhoard 
the boy on the royal-yard, that confunoa 
and a chance for the outbreak might thence 
ensue ; the simultaneous mustering of the 
chief conspirators at the maintop-ma8t4iead 
on that occasion, watching the moment for 
action, to which point was also directed the 
fixed and anidous gaze of Mr. Spencer; 
the refusal of the men to come aft at fiiat, 
when ordered there to aid in sending up the 
new top-gallant-mast, and then the tunroltur 
ous rushing thither by nearly all the crew, 
stamping with their feet — an outrage made 
more suspicious by its happening after dark; 
the repetition of the same seditious conduct 
on the following evening, when the crew 
were called aft to the main-trysail-sheet, 
with the further circumstance that the msh- 
ing aft was continued even after the creW 
had been distinctly ordered to return for- 
ward ; the repeated missing of the muster 
widiout excuse by those named in the Greek 
paper, in defiance of the government of the 
ship ; the mysterious removal of the hand- 
spikes, heavers, and holystones, so a« to 
make them accessible to the conspirators ^ 
the moment of need, and the sharpening of 
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the African knife and battle-axe ; the stealthy- 
glances of the conspirators toward the pla- 
ces in the wardroom and steerage where 
the officers off duty kept their arms ; the 
declaration by one of the conspirators that 
he would like to get the African knife into 
the hands of Mr. Spencer, and that the knife 
would yet have to do a great deal of slaugh- 
ter ; the raising of a handspike in a threat- 
ening manner by the same conspirator 
against an officer, whom he sought to take 
unawares ; the ceaseless efforts of those 
named in the Greek paper to stesli aft under 
pretence of some call of duty, ^o as to be 
near the prisoners, watching an opportunity 
for communication with them, and the fre- 
quent interchange of significant glances 
4)etween the prisoners and them ; the sul- 
4enness and moroseness of the crew ; their 
whisperings ; the seditious expressions 
which were occasionally overheard ; the 
insolent and menacing tone assumed by 
^hem ; their ominous expressions of dis- 
pleasure at the prisoners being kept in 
irons ; are among the numberless circum- 
stances which cdlectively force on the in- 
telligent and experienced observer the full 
conviction that the mutiny was rapidly ma- 
nuring for its final outbreak. Add to these 
the dark and portentous looks of the crew, 
which, Kke the lowering sky presaging. a 
tornado, a seaman's eye could detect and 
appreciate, but which a seaman's tongue 
can not adequately describe. The sullen- 
liess and moroseness, the violent and mena- 
cing demeanor, and the portentous looks of 
the crew between the arrest of Mr. Spefl- 
cer and the execution, are not the creatiotis 
^ fancy. Every officer and many of the 
seamen have sworn to their existence. All 
these witnesses would not league together 
to deceive you ; and they coidd not have 
heen themselves deceived. They are nau- 
tical men, well acquainted with the usual 
manners, demeanor, and looks of seamen, 
and were eye-witnesses of what they state. 
They observed the ominous appearances 
Irom hour to hour and from day to day, and 
w^atched with care their fearful progress. 
That one witness might be mistaken in such 
a case is not very unlikely ; that a number 
of witnesses should be mistaken, is against 
all probability. To reject their united evi- 
dence as fabulous or imaginative, would be 
to destroy that faith which man, from his 



social relations, is bound to place in the 
testimony of his fellow men. 

"But to oppose all these accumulated 
proofs, M*Kinley, M*Kee, Green, and some 
others, whose names appear on the Greek 
paper, have been introduced on the part of 
the prosecution, and elevated to the rank 
of witnesses in a court of justice. By that 
paper M*Kinley and M*Kee had prominent 
posts specially assigned them in the med- 
itated massacre. They with Green were 
brought home in irons ; and all the conspir- 
ators stand candidates for trial before the 
proper tribunal of their country for life or 
death. Their own safety required that they 
should boldly deny the existence of the mu- 
tiny; and, if Mr. Spencer correctly esti- 
mated their character, their denial was not 
likely to falter through any delicacy of con- 
science. To felons leagued in a conspiracy 
of murder and of piracy, it would seem a 
slight thing to superadd the crime of wilful 
falsehood. Comment upon such witnesses 
would be a useless waste of time ; nor is it 
worth while to marshal against them the 
phalanx of opposing testimony ; they are 
left to sink under their own weight. 

" The omission to examine Wilson, to 
whom the Greek paper likewise assigned a 
chief place in the meditated massacre, and 
who was the actor in the scenes of the Af- 
rican knife, the handspike, and the battle- 
axe, and who was also brought home in 
irons, is a virtual admission that the prose- 
cutor was afraid to examine him ; that, if 
examined, he would have betrayed secrets 
fatal to the prosecution, and which are still 
locked up in the breasts of the conspira- 
tors. 

" The slander sometimes suggested, that 
the officers of the Somers were rendered 
nervous by unmanly fear, betrays an igno- 
rance of the case, and of the true character 
of the American naval officer. Of himself 
the commander would, in this respect, s^ 
nothing. But of his eleven associate o:"* 
cers, he is bound to say that never were 
men, in perilous circumstances, more cool, 
collected, and temperate, than they. They 
proposed no hasty effusion of blood, though 
conscious that their own lives were in mo- 
mentary peril. After the discovery of the 
mutiny, five days and nights were given to 
dispassionate and solemn deliberation. Nor 
was the execution recommended until it had 
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been gradually aacertained, by melancholy 
proofs, accumulating daily and hourly, that 
the experiment of reiterated arrests, instead 
of breaking the heart of the conspiracy, had 
only rendered it more ferocious and despe- 
rate. Unmanly fear, it is believed, is not 
wont to be an inmate in the bosoms of 
American naval officers. Our youthful na- 
vy has produced many heroes ; perhaps few 
cowards. Unmanly fear woidd heretofore 
have been thought a strange malady in pur 
naval service. It did not, " in times that 
tried men's souls," display itself in our ves- 
sels of war on the lakes, or on the ocean* 
That this malady should have its first out- 
break in the Somers — that it should have 
i^read at once, from officer to officer, until 
all were infected, without one exception — 
and that its morbid influence should, in ev- 
ery instance, have destroyed the healthful 
exercise of the mental vision, the judgment, 
and the memory — is a supposition which, 
to gain credence, should rest on something 
besides mere suggestion. 

" From the arrest of Mr. Spencer to the 
execution, the officers of the Somers had 
upon them a heavy weight of labor and re* 
sponsibility. They stood sentinels on the 
deck, and ultimately had no alternative but 
to remain there under urms day and night, 
watch and watch about. To the refreslung 
influence of quiet sleep they had become 
strangers. Fatigue and consuming care 
were wasting away their youthful frames. 
Nature would have endured the struggle but 
little longer. And while their physical 
strength was hourly becoming less and less, 
the danger was hourly becoming greater 
and greater. It was now manifest that the 
govemn^nt of the brig had been despoiled of 
its moral power. It was lost ; that instinct 
of discipline, that loyalty to authority, " that 
subordination of the heart," which form the 
conservative elements in that little floating 
world, a national ship. Anarchy, deep and 
wide-spread, was predominant ; and physi- 
cal force had become the sode arbitress. 
The conspiracy, confident in its strength, 
matured in its counsels, and murderous in 
its resolves, was now ripe for action. Im- 
plements of wood and of iron were always 
at hand, well suited to arm the malefactors 
for a hasty and close combat. A sudden 
accident, abstracting the attention of the of- 
ficers *, or the confusion incident to a squall 
at sea ; or even the cover of a dark night, 



might,, at any moment, have brou^ t&e 
mutiny to a successful issue. And what 
would have been the consequence ? I pass 
over the murder of the officers and faithM 
of the crew, as comparatively a very little 
thing. The lives of military men, whether 
on land or at sea, are plighted to their coun- 
try ; and compared to the honor of that coua- 
try, individual life is as the drop of the 
ocean. But the nation's honor was now at 
stake. An American vessel of war was 
about to become a piratical cruiser. A ves- 
sel which had been born into our naval fam- 
ily, and consecrated as a defender of her 
country's glory, and one of the pnrteetors 
of the great commonwealth of civilized man, 
was about to be torn from her sphere, aad 
let loose a lawless wanderer upon the deep, 
carrying along in her devious course, like a 
comet loosened from its orbit, devastation, 
and terror, and death. Perhaps no vessel 
could be found better fitted to become the 
pest of the ocean. Seldom surpassed ia 
speed, by an3rthing propelled l^ swls ; of 
sufficient strength to overcome merchwrf- 
men ; so small and light that, if pressed 1^ 
superior force, she might retire beyond their 
reach, and hide herself in shoal water ; car 
pable of supplying herself, from her prizes^ 
with men, naval stores, provisions, and wa* 
ter — she might have made her home on Ae 
seas, without ever entering port. There^ 
swift and destructive as the pestilence, by 
turns showing herself on the Atlantic, and 
then in the Pacific and Indian Oceans, she 
might have been the world's terror for years, 
without its being known whence the scourgt 
came, or whither it went. 

" Under these circumstances, what was 
the conunander of the Somers to do ? He 
was alone on the ocean. He could not in- 
voke a regular court-martial. He asked 
the best and only counsel within his reach. 
He made a written appeal to his officers for 
their advice. His officers, after examining 
the witnesses, and with full deUberation, 
returned him their written, unanimous, and 
solemn judgment, that the execution of the 
three ringleaders of the mutiny was indis* 
pensably necessary for the safety of t^ 
vessel, and the lives of the faithful on board. 
With this judgment of the only court within 
his reach, his own opinion concurred. The 
high seas furnished no learned juriste witt 
whom he might consult. But he had with 
Ihim a volume of nature's laws, written by 
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ik» fiftger of God on the hmsaii heart. In 
that volume he read that necessity ordains 
its own conlroUing canons ; that they who 
eeek unlawfully to slay, may themselves be 
«lain without formal process, when the self- 
preservation of the assailed renders the sac- 
rifice Inevitable. And, above all, he found, 
in that same volume, the natur^ elements 
of national jurisprudence ; and there he 
read, that when, on some remote station, or 
on the solitary deep, the commanding offi- 
cer, by land or sea, bound, as it were by an 
oath, to protect, at the expense of life, or 
.hundreds of lives, the vital interests and sa- 
cred honor of his country, shall find those 
vital iaterests and that sacred honor about 
to be deeply and incurably wounded by a 
band of apostate felons, and that the evil 
can not be averted but by the death of those 
felons, without the formalities of law, he is 
in duty bound to rouse up his spirit to the 
majesty of the occasion, and, poising him- 
self on his own magnanimity, grasp, with 
unfaltering hand, the sword of righteous, 
though summary retribution. The execu- 
tion took place. It was foreseen that the 
xemedy would be decisive ; for of the mal- 
contents there were none, save Mr. Spen- 
cer, Cromwell, and Small, who could navi- 
gate the vessel ; and it was known that 
guilt would not trust itself to the broad ocean 
without a navigator. 

*' The commander of the Somers was in- 

■fluenced by no private motives. He had 

no feehng of personal hostility against the 

prisoners. To the deep agony which their 

fate caused him his officers have borne wit- 

' ness. He was conscious that the nation 

4irhieh he served was jeakmsly alive to any 

' unusual exertion of power ; and that, upon 

' his return home^ he would be called to a 

' strict account for the shedding of blood not 

' drawn from the public and declared ene- 

' mies of his cou^tiy. He was not unmind- 

\ ful that the distinguished father of the chief 

culprit held an office of high trust and au- 

Aority, and that the hosUle influence of that 

father would be an evil not lightly to be 

encountered. But the exigency of the case 

impelled him forward* The path of honor 

and conscience was rugged, but it was plain. 

There was no by-path to the ri|^ht or to 

the left, by which he could escape. And 

he trusts that, had the chief culprit been of 

his own blood, he would not have faltered 

in the career of duty. 



^ Upon his return honw, the commander 
learned that the law of nature, which he 
had studied and obeyed, was also the law 
of his country. It is believed to be the law 
of the civilized world. Perhaps no name 
stands higher in British jurisprudence than 
that of Edward Law, afterwaid chief justice 
of England, by the title of Lord EUenbor- 
ough. In January, 1802, less than three 
months before he was promoted to the 
bench, he conducted, in his then capacity 
of attorney general, a public prosecution 
against Joseph WtiU, for an alleged murder 
at the Island of Goree, in AfVica, of which 
island he had been governor. The act com- 
plained of was one of needless and atro- 
cious cruelty. Under the pretence of a 
mutiny of doubtful existence, without a gen- 
eral or regimental court-martial, of which 
the materials were at hand, and without any 
necessity urging immediate action, as Uie 
mutiny, if any, was past, the governor had 
caused a soldier to be whipped 800 lashes, 
with a rope eight times as thick as the ordi- 
nary cat-o'-nine-tails. To do the work ef- 
fectually, he had employed five or six strong 
negroes, specially selected for the purpose, 
who, in the spirit of emulation, each whip- 
ped with all his might till he was tired, and 
then passed the rope to a fresh hand ; and 
thus the rope went round among the negroes 
in succession until the whole number of 
lashes had been inflicted. The governor 
had stood by to enjoy the scene, repeatedly 
urging the negroes to whip harder — * to cut 
him to the liver, to cut him to the heart.* 
The soldier had died of his hurts, and the 
brutal governor was condemned and exe- 
cuted. But even on that occasion, when 
the torrent of rightedus indignation seemed 
to be bearing all before it, the attorney gen- 
eral rose above his feelhigs as a man to a 
sense of his duty as the representative of 
his Jung and country, and carefully laid 
down to the jury, as a landmark for their 
government, the great principle contained 
in the following extract from his speech. 
The application of the extract to the case 
of the Somers, generally and specially, in 
all its parts and bearings, b too obvious to 
need comment :»> 

" * But let it not,' says he, ^ be imdersloed 
on that account that there may not be c»r- 
cumstances — ^it will be for Governor Wall 
to show that such circumstances existed—^ 
which may constitute a sufficient, adequatSt 



Digitized by 



Google 



^m 



PROCEEDINGS OF THE 



and full dafenee for a military officer, in the 
infliction of punishment, without either a 
general or a regimental court-martial; foi 
if there be that degree of imminent neces- 
sity which supersedes the recourse to any 
ordinary tribunal — if there be actually ex- 
isting that flagrant mutiny which must ei- 
ther be suppressed by force, and by the 
immediate, though irregular application of 
severe punishment, or must be left to rage 
uncontrolled, at the utmost peril of pubUc 
safety, that which I was just now pronoun- 
cing to be irreguU^ becomes, if the more 
regular and appropriate course of proceed- 
ing in such cases can not be resorted to, 
itself regular and capable of being justified 
upon every principle of public duty ; for it 
imports the public safety that the means of 
resisting an enormous and overbearing evO 
should be as strong, sudden, and capable of 
{^plication, as the evil itself is capable of 
immediate mischievous eflect; and if this 
has been the case here, it will carry its own 
justification with it. Gentlemen, upon this 
occasion, therefore, it will be most import- 
ant for the prisoner to establish that there 
existed, in point of fact, a mutiny. When 
he has established in point of fact (if he 
can do so) that there . existed a mutiny ; if 
he can go farther, ^d show that the ordi- 
nary modes of trial could not be resorted 
to, and that, upon conference with the-ofii- 
cers, that, which on the emergency was 
thought best to be done, was done, and that 
there was no wanton abuse of power in the 
infliction of the punishment, the prisoner 
will be entitled to go quit of the charge 
made upon him by this indictment.'* 

" Lord Chief Baron Macdonald, who pre- 
sided at this trial (assisted by Justices Lau- 
rence and Rooke), unequivocally ratified the 
rule of law as laid down by the attorney 
general. 

" The great principle of universal juris- 
prudence thus laid down by the future Lord 
Ellenborough to the English jury, and con- 
firmed by the English court had been pre- 
viously recognised as a part of the Amer- 
ican code, and carried into practice by 
Washington himself in the case of the 
Jersey mutiny in 1781. The following 
is extracted from Marshall's Life of Wash- 
ington :— 

*^ General Washington, who, though satis- 
fied with the conduct both of the civil and 
• XXYUL HowftU'i State Trials, 60* 



military officers^ had been extremely morti- 
fied ;it the issue of the mutiny in the Peim- 
sylvania Hne, and who was now confident 
of the reliance to be placed in the fidelity 
of the eastern tro^s, who were composed 
of natives, determined by strong measures 
to stop the further progress of a spirit which 
threatened the destruction of the army. In 
pursuance of this determination, he imme* 
diately ordered a detachment to maieh 
against the mutineers, and to bring them to 
unconditional submission. General How, 
who commanded this detachment, was in- 
structed to make no terms with the insur- 
gents while they had arms in their hands, 
or were in a state of resistance ; and ss 
soon <is they should surrender^ ta seixe a few 
of the most active leaders^ and to exeeuU 
them on the spot. These orders being 
promptly and implicitly obeyed, the Jersey 
mutineers were compelled to return to their 
duty.'* 

" The veiy words used by General Wash- 
ington in his letter to General How, dated 
22d January, 1781, are as follows: 'Ifyol 
suceed in bringing the revolted troops to 
surrender, you will instantly execute a few 
of the most active and incendiary leaders.f 
This order for instantaneous execution codd 
not have contemplated either a general oi 
regimental court-martial, the formation and 
action of which are always attended with 
some delay. It is ^ue that General How 
says that * a field court-martial was present- 
ly held.' But this field, or as it is mora 
generally called, drum-head court-martial, 
is not known to the statute law of this 
country or of England. It is the mere crea- 
ture of urgent necessity, which, as in tl* 
case of the Somers, may not brook delay*, 
and it is of no more legal validity than the 
consultation of oflicers on board that vessel. 
Its design is simply to aid the judgment of 
the commander, and to shQW the world that 
he has acted with the best advice allowed 
by the exigency of the case. On the trial 
of Governor Wall, the learned attorw^ 
general in speaking of a field, or drum-head 
court-martial, says : * It is not a trial, bat 
something that the necessity of the case 
overlooks.'! 

« The following is an extract from m 
joint remarks of Lord Mansfield and Longu- 

•rv. Marshan's Washington, 368. 
tvn. Sparks'a Washington, 381. 
X XXVni. How^« State Trials, 101. 
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bonni^ in the case of JoIuist(me against 
Sutton:— 

" * The salvation of this country depends 
upon the discipline of the fleet ; without 
discipline, they would be a rabble, danger- 
ous only to their friends, and harmless to 
the enemy ; commanders, in a day of battle,' 
(and the same remark applies* perhaps, 
more strongly to a day of pressing mutiny), 
'must act upon delicate suspicions ; upon 
the evidence of their own eye.'* 

** Only one more authority will be cited. 
Sir James Mariott, the distinguished admi- 
nlity judge, in a charge delivered by him 
tor the jury in 1792, expresses himself as 
Mows : — 

"*You will call to mind continually the 
state and condition of the parties concerned, 
the nature of their lives, business, and ne- 
cessities. Consequently, in judging of mat- 
ters committed upon the high seas, you will 
take into view the state of society upon that 
element, where all is violence. This con- 
sideration makes a great difference between 
actions at sea, and actions on land, where 
everything comes within the sight and 
knowledge of the neighborhood, and where 
the peace and tranquillity of the subject is 
generally secure under a mild and moderate 
government You will have to judge of fe- 
rocious men, possessed of few but strong 
ideas, peculiar to their employment ; of men 
hardened by danger, and fearless by habit. 
The subjects of your deliberation are actions 
done on a sudden ; vehement from the na- 
ture and necessity of the occasion. The 
preservation of ships and lives depends 
oflen upon some act of severe, but neces- 
ftry discipline. These scenes of violence 
present no very amiable picture oi human 
nsture ; but such violence is frequently jus- 
tifiable, sometimes absolutely necessary; 
because, without it, no commerce, no navi- 
gation, no defence of the kingdooi, can be 
inaintained. The consideration of this 
should soften the rigor of judgment, which 
ought otherwise be made on land by per* 
sons ignorant and inexperienced of what is 
done at sea. It is painful to observe that, 
without the greatest care in weighing of 
evidence, no commander or officer of a ship 
can be safe upon his trial. In charge of 
the lives and properties of other men, con- 
tending with the most ferocious, upon an 
ungovernable element, a conmiander is 
*L Burafcoil and East^ 549. 



placed every moment in daagef of the loss 
of character and life. A ship is a little 
government, compressed into a nanow 
compass, in which there can be no hope of 
security for any man on board, without a^ 
rapid and strong occasional exertion of aa 
absolute power placed in one man. Like 
other governments and situations, the com-^ 
mand of a ship is open to the most horrid 
general combinations and conspiracies, with 
all their consequences, fit to make the stotH^ 
est heart tremble. The passions operate at 
sea without control ; and all on board of a 
ship is too often a scene of misery, terror,, 
disorder, license, resentment, and revenge.'* 
" The notion recently suggested that the 
council of officers on board the Somers 
should have proceeded more formally, and. 
having first served written charges on the 
accused, should have conducted the exami^ 
nation in their presence, subject to their 
cross-examination, and regular defence,: 
could not have been carried into efiect. 
Each of the three persons executed, had^ 
at the time of his arrest, been distinctly in* 
formed of the charge against him ; uid twe 
of them had afterward repeatedly plead 
guilty to the charge. The certainty of the 
guilt of all the three, had been placed be* 
yond peradventure by the ocular view of 
the commander, and the summary inquest 
before the council of officers. A regular 
trial was utterly precluded by the exigency 
of that awful occasion. Necessity stood 
stem umpire, and allowed no time for the 
ceremonies or delays of the law. The twa 
investigations of ^e case on land, with 
every desire of the courts to proceed with 
despatch, have occupied, that before the 
court of inquiry at least twenty days, and 
this before the present court-martial more 
than forty days; and had the proposed 
regular trial at sea continued but one tenth 
of the shortest of those times, it would, to a 
moral certainty, have been interrupted and 
superseded by the threatened catastrophe,, 
which, in the twinkling of un eye, would 
have substituted for the reign of law, * the 
reign of terror.* The very exposure of the 
fact that the trial of the mutiny was for* 
mally going on for life or for death, impli* 
eating of course the unconfined, as weH 
as the confined guilty, would of iuelf have 
produced a concussion that could not have 
failed to hasten on the crisis. 
•Bee's Report's, 110. 
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<<It has been sometimes said that the 
Somers might have left at St. Thomas, in 
the custody of the government there, the 
prisoners who caused the danger. The 
propriety of such a course may be thought 
doubtful, even if the brig could have reach- 
ed that island in safety. An American 
8hip-of*war is always deemed competent to 
meet an enemy from without of a force not 
superior to her own ; much more nmust she 
be deemed competent to meet and quell, by 
her own power, an enemy from within. If 
•he is not capable of maintaining her own 
discipline, she ought not to be held worthy 
Co fight her country's battles. It would 
seetn to be a degradation to our flag for an 
American ship-of-war to invoke the aid of 
a foreign government to sustain the disci- 
fdine, or quell the insurrection of her own 
crew. 

** But these speculations are foreign to 
the pending trial. The evidence repels the 
supposition that the Somers could have 
reached St. Thomas in safety with all the 
prisoners alive. There was every reason 
to believe that what the conspirators in- 
tended to do they would do quickly. Mr. 
Wales had understood from Mr. Spencer 
Aat the mutiny was to take effect very 
shortly, and even before their arrival at St. 
Thomas. The arrest of Mr. Spencer and 
six of his associates, instead of retarding, 
was likely to accelerate the catastrophe. 
Under the exasperation caused by their ar- 
rest, everything indicated an immediate 
outbreak. The forebodings of the uncon- 
iined culprits that the commander might 
invoke even the arm of foreign law at St. 
Thomas, and cause them to be sent home 
in irons, by safe conveyances, to meet their 
country's doom, lent the stimulant of des- 
peration to the other causes of excitement ; 
and it is more than probable, that had the 
execution not taken place when it did, the 
squall which followed in the evening of that 
day would have been the signal for the 
Anal explosion. The bearing away of the 
Somers for some other West India island 
would have been a still more dangerous ex- 
pedient. The brig would not have escaped 
die risks incident to the passage to St. 
ThontM ; and the sudden departure from 
^e known course of the voyage would 
have been, virtually, an official admission 
that the mutiny was too strong for the au- 
thoritieB of the ship, and that the bearing 



away ^as but a flight from the dreaded 
danger to crave protection from the govern- 
ment on shore. Such an admission, while 
it would have disheartened the faithfiil, 
could not have failed to give strength to the 
ranks of the faithless. It would have con* 
firmed the wavering in their adhesion to 
the mutiny, and imparted fresh courage to 
the confirmed in guilt. That a crisis would 
have been suddenly forced on is almost be- 
yond a doubt. The conspirators would 
have hesitated little in the choice of the 
two paths before them — the one leading to 
the irons, the prison, and the gallows of the 
law ; the other conducting, as they would 
then have boldly expected, through blood 
and massacre, to a sure and prompt victory, 
sweetened by revenge, and crowning all 
their desperate hopes. 

" To enable the court the better to judge 
of the necessity of the execution, permit 
me to bring the case to another test. Sup- 
pose that the execution had not taken place ; 
that the unconfined malcontents had risen 
and released the prisoners ; that the mutiny 
had triumphed, and the brig been turned in- 
to a piratical cruiser : that the faithful of 
the officers and crew had been all massa- 
cred, except the commander alone; that, 
from a refinement in cruelty, the pirates had 
spared his wretched life, and sent him on 
shore that he might be forced to wend 
home his solitary way, and become himself 
the disgraced narrator of what would then 
indeed have been the * tragedy of the Som- 
ers.* With what a burst of indignation 
would the country have received his narra- 
tive! How would the American pr6ss, 
with its thousand tongues, have overwhelmed 
him with exclamations and interrogatories 
like these: *You were seasonably urged, 
by the unanimous voice of your trusty offi- 
cers, to save their lives, the lives of your 
faithful seamen, and the honor of your 
country, by the timely execution of these 
malefactors, who deserved to die, and whose 
immediate death was imperiously demand- 
ed by the exigencies of the case. Why 
did you not heed the counsel, the earnest 
counsel, of your associates in authority— 
your constitutional advisers, with whose 
opinion your own, too, concurred! Yon 
did not because you dared not. You fal- 
tered in the path of known and acknoi«d- 
edged duty, because you wanted moral 
courage to tread it. On you, in the judg- 
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nent of conscience, devolves the responsi- 
bUity of those murders, which you might 
and ought to have prevented. On you re- 
coils the disgrace of that flag which never 
sOBtained a blot until it was committed to 
I your charge.' To finish the picture, per- 
nit me to fill up another part of the can- 
, vass. Suppose that the Somers, now turned 
I {urate, whUe cruising ofif our coast, had 
been permitted by Heaven, in an evil hour, 
I to capture some vessel plpng between this 
, and Europe, freighted with the talent and 
I beauty of the laiKl. The men are all mur- 
. dered, and the females, including perhaps 
I tlie new-made wife, and maidens just bloom- 
i iog into womanhood, are forced to become 
the brides of pirates. A universal shriek 
I of agony bursts from the American people 
throughout all their vast domains ; and the 
I waiUng is echoed back from the whole 
civilized world. And where then could 
the commander of the Somers have hidden 
Jus head, branded, as it would have been, 
by a mark of infamy as indelible as that 
stamped on the forehead of Cain ! 

" The case of the Somers may form an 
epoch in our naval history. Should the 
course of the commander be approved by 
hk country, mutinies in our ships-of-war 
will probably hereafter be of rare occur- 
rence. But should this court, or the high 
tribunal of public opinion, pronounce sen- 
tence of condemnation on the course which 
he felt himself bound to pursue, it is respect- 
fully yet solemnly submitted that the sen- 
tence will be the signal for the general prev- 
alence of insubordination in our navy. The 
means and subjects of mutinous excitement 
^e always at hand. Filled with men of 
mixed national character; crowded with 
spirits as turbulent as the elements on 
which they dwell, the ship's berth-deck 
^ver abounds in materials of combustion, 
which a single spark may ignite. The 
commander must quench the flame, even 
if it is sometimes done by the sacrifice of 
life. He must suppress a mutiny in his 
little empire by the application of all need- 
ful force. No degree of force is superfluous 
or unlawful, that is necessary for the sup- 
pression. Effectual suppression is the only 
point at which he can rightfully stop. He 
must move to that point with a cautious, not 
with a faltering step. He must employ 
gentle means, if they will reach the evil ; if 
not, he must resort to severer measures, and 
31 



if need be even to the severest. He may 
give such time to mild expedients as tl^e 
safety of the ship will allow ; not a moment 
longer. But if his country's reproach is to 
be the meed of his faithfulness, other com- 
manders will take warning from his exam- 
ple. They will suffer the rage of mutiny 
to pursue its fearful course, ra^er than ar- 
rest it by the sure sacrifice of their own 
character. They will risk the chance of 
being cloven down at sea by the weapons 
of the mutineers^ leaving to them the choice 
of time, place, and mcde of attack, rather 
than incur the certain fate of perishing at 
home by the daggers of calumny. They 
love their country; for their native land 
they would cheerfully die ; but they can not 
even for that beloved country, willingly loM 
for ever their own most precious character. 
The love of character is not the least of the 
motives which have induced them to relin- 
quish their peaceful hearths, and make their 
home on the unquiet seas. And to sacrifice 
their good name — * the immediate jewel of 
their souls'— even on the altar of public 
weal, requires a sublimity of patriotism be- 
yond the flight of ordinary men. 

" Discipline is the first and second and 
third virtue in the naval code. It was dis- 
cipline, perhaps more than even courage, 
which, during our last war with England, 
enabled our little navy to work its miracles 
on the lakes and upon the ocean. Of these 
glorious achievements, the commander of 
the Somers may speak without egotism, for 
he was not then of an age to participate in 
their dangers or their fame. The electric 
shock then communicated to an astounded 
world, can never be forgotten; for it has 
passed into the immortal pages of history. 
The great British historian of the present 
century speaks of it in these glowing terms : 
* When, therefore,' he says, * it was seen 
that in repeated instances of combats of sin- 
gle vessels of the same class against each 
other, the ships of the United States had 
proved victorious, the English were stunned 
as by the shock of an earthquake ; the 
Americans were immeasurably, and with 
good reason, elated ; and the other nationft 
in Europe thought they discerned at last 
the small cloud arising over the ocean which 
was to involve the British maritime power 
in destruction.'* And the cause of these 

•X. AliflonliHinorjitf Europe, 672. 
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dbcomfituret ike same antbor more than 
hmt9 at hi the aezt page bat one. He there 
says: 'Experience has now proYed, that 
long-contmued and unexampled success had 
produced its wonted effect in relaxing the 
bands of British naral preparation ; and that 
they had much need to recollect that, in the 
language of the ancient conquerors of the 
w<Hrld, the word for an army was derived 
from die Terb to exercise. '* It was, then, the 
8partan discipline of our navy, no less than 
its Spartan valor, that enabled it to triumph 
over the proud mistress of the ocean. Let 
discij^e for ever be regarded as its sheets 
mnchor ; and let it never be forgotten that 
subordination is the life, and mutiny the 
death of discipline. In this view of the 
Mdiject, the nominal party here sinks into 
comparative unimportance, and the Ameri- 
can nation rears its august form, entreating 
that her youngest, her favorite offspring, 
may be saved frcon its worst enemy — ^that it 
ttiay be saved from the demoralizing, de- 
atrttetive princifde of insubordination. 

"All of which is respectfully submitted. 
"Alex. Slidell Mackenzie, 
" Commander U, S, Navy, 

«*Mabch22,1843." 

The court was then cleared, and the 
reading of the testimony commenced. 

The court ao^oumed, at 3, P. M., till to- 
morrow, March 23, at 10 o'clock. 



U. S. Navy Yard, > 
Brooklyn^ March 23, 1843. J 
The Court met this day in pursuance of 
adjournment. Present — 

Captain Downea, Captain McKeever, 
" Read, " Page, 

** Bolton, " Gwinn, 

" Turner, " Wyman, 

" Sloat, Com'dr Ogden, 
" Storer, " Shubrick, 

Members ; 
and W. H. Nonis, Esq., of Baltimore, Judge 
Advocate. 

The journal of the preceding day was 
fead and a^^oved. 

/ The reading of the testimony was re- 
sumed. 
The court adjourned, at 3, P. M*, until 



tcHBomm (Friday), the 24th, at 10 o'ckd^ 
A. M. 



U. S. Navt Yard, > 
Brooklyn, March 24, 1843. ) 
The Court met this day, in piusuance of 
adjournment. Present — 

Captain Downes, Ca^)tain McKeever^ 
" Read, " Page, 

" Bolton, " Gwinn, 

" Turner, " Wyman, 

" Sloat, Com'dr Ogden, 

" Storer, « Shubrick, 

Members; 
and W. H. Norris, Esq., of Baltimore, Judge 
Advocate. 

The journal of the preceding day im 
read and approved. 

The reading of the testimony was r^ 
sumed. 

The Court adjourned, at 3 o'clock,'?. M., 
until to-morrow (Saturday), the 25tb, at 10 
o'clock, A. M. 



U. S. Navy Yard, ) 
Brooklyn, March 25, 1843. ) 
The Court met this day in pursuance of 
adjournment. Present — 

Captain Downes, Captain McKeever, 
" Read, " Page, 

" Bolton, " Gwinn, 

« Turner, " Wyman, 

" Sloat, Com'dr Ogden, 

" Storer, " Shubrick, 

Members ; 
and W. H. Norris, Esq., of Baltimore, Judge 
Advocate. 

The journal of the preceding day wa» 
read and approved. 

The reading of the testimony was r^ 
sumed. 

The Court adjourned, at 3 o'clock, P. Mr 
until Monday, the 27th, at 10 o'ck)ck, A.M. 



Navy Yard, 
Brooklyn, March 27, 1843. , 
The Court met this day in pursuance of 
adjournment. Present — 

Captain Downes, Captain McKeeter, 
" Read, '* Page, 

" Bolton, " GwiBB, 



Digitized by 



Google 



NAVAL COURT MARTIAL. 



fm 



Ctifiim Tomer, Ca{]^Q Wynuko, 
" Sloat, Com'dr Ogden, 
« Storer, " Shubrick, 

Members ; 
a&d W. H. Norris, Esq., of Baltimore, Judge 
Advocate. 

The journal of the preceding day was 
read and approved, the reading of the tes- 
timony resumed and concluded. The judge 
advocate then read the accompanying paper 
marked A. (see Appendix A.) 

The Court then adjourned at 3 o^clock, 
P.M., until to-morrow (28th), at 10 o'clock. 

U. S. Navy Yard, > 
Broeidyn, March 28, 1843. S 
The Court met this day in pursuanco of 
a^joummeBt. Present — 

Captain Downes, Captain McKeever, 
" Read, " Page, 

" Bolton, " Gwinn, 

«* Turner, " Wyman, 

«* Sbat, Com'dr Ogden, 

« Stwer, " Shubrick, 

Members ; 
aikd W. H. Norris, Esq., of Baltimore, Judge 
Advocate. 

The journal of the preceding day was 
read and approved. And the court being 
cleared, the court proceeded to consider the 
charges and specifications, and to make 
their finding thereon* 

This business being concluded, the court 
adjourned to Saturday, the 1st of April, 
1843, at half past 10 o'clock, A. M. 

Finding of the Court Martial in the case of 
Com^dr. Alex. Slidell Mackenzie, 

At a naval general court martial, con- 
Tened by order of the secretary of the navy 
on board the U. S. ship North Carolina, 
atnd subsequently removed by his order to 
a convenient place in the navy yard at 
Brooklyn, for the trial of such persons as 
might be brought before it by virtue of 
charges from the navy department, — Com- 
mander Alexander Slidell Mackenzie was 
arraigned on the 2d of February, 1843, un- 
der charges and specifications preferred 
against him by the secretary of the navy. 

The court having heard and duly consid- 
ered, the evidence and testimony offered un- 
der said charges and specifications, do find — 

That the first specification under first 
charge is not proved ; 

That the second specification under first 
charge is not proved ; 



That the third apecifiqatton under fint 

charge is not proved ; 

That the first charge is not proved : 

That the first specification under aeeomS. 
charge is not proved ; 

That the second specification under ( 
ond charge is not proved; 

That the third specification under i 
charge is not proved ; 

That the second charge is not proved: 

That the first specification under ckaiya 
third is not proved ; 

That the second specification uader 
charge third is not proved ; 

That the third specification under chaif^ 
third is not proved ; 

That the third charge is not proved : 

That the fourth charge having bees 
waived by the judge advocate, and no evi- 
dence or testimony being ofifered to suetaift 
it, the court took no action on it : 

That the specification under the iiftk 
charge, being deemed by the judge advocaie 
too vague, was waived by him ; no ese , 
having complained to the department of aajr 
specific ill treatment, it could not be mom 
specific, as the department had no pattioi* 
lar information : the court, therefore, took 
no action on it. 

As far as evidence was offered aadbr 
charge fifth, the <v)urt do find no proof of 
mistreatment of the crew of the Hat m e n 
generally by Commander Mackenade, aor 
of individual maltreatment, and thexeliMa 
find it not proved. 

The court, therefore, do acquit Co mt a a 
der Alexander Slidell Mackenzie of i3m 
charges and specifications preferred by the 
secretary of the navy against him. 

John Dowkss, 

PreMi of the CowL 

Gbo. C. Rha^h 



Confirmed, 
A.P.Up8mnu 



W. C. Bolton, 
Dan. TuRNtft, 
John D. Sloat, 
Geo. W. Storsk, 
J. M*KEEvaR, 
Ben J. Page, 
John Gwinn, 
T. W. Wtman, 
H. W. Ooden, 
I. Shubrick 



Test: 
William H. Norris, 

Judge Advocate, 
28th March, 1843. 
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Navy Yard, April 1, 1843. 
The Gonrt met pursuant to adjournment, 
.present — 



Captain Downes, 
" Read, 


Captain M'Keever, 
« Gwinn, 


" Bolton, 
\* Turner, 
" Sloat, 


" Page, 
« Wyrtian, 
Com'dr Ogden, 


•* Smith, 


♦* Shubrick, 


" Storer, 


Members ; 



tmd W. H. Norris, of Baltimore, Judge Ad- 
vocate. 

The president of the court then read the 
following letter from the secretary of the 
navy ; — 

" Navy Department, 
« March 24, 1843, 
** Sir : Your letter of the 22d of March, 
informing me that the case of Commander 
Mackenzie will probably close on Monday 
4iext, has been received. 

" I have this day written to the judge ad- 
vocate, to know whether the developments 
oV this case render it necessary to proceed 
against the parties now under arrest for al- 
leged mutiny, or any of the officers. If it 
he necessary to try them, they must be ar- 
raigned ; if it be not necessary, the court 
will dissolve on the termination of Com- 
mander Mackenzie's case. 

" I am, respectfully, your obedient ser- 
vant, 
) " A. P. Upshur. 

" Commo. John Downbs, 
, " Pres'iPt Nanal Gen. C. M., 

,. NerO'YorL'' 

The judge advocate then prepared and 
read the following paper : — 

^ The judge advocate states to the court 
that, a long time back, he, in pursuance of 
instructions from the navy department on 
the subject, [requested] Mr. Sedge wick, the 
counsel of Captain Mackenzie, to draw up 
chaiges against any of the crew of the 



Somers against whom there was testimony 
of any participation in the alleged mutiny ; 
that this was done with the knowledge and 
assent of Commander Mackenzie ; and that 
so far from hearing of any intention to pre- 
fer charges, it is believed that Commander 
Mackenzie has no such design. 

^^ It is certain none are presented. Com- 
mander Mackenzie not being present, he 
was sent for to-day, and the court was in- 
formed by the provost martial that he was 
absent at his residence in the country, thirty 
miles distant. 

*' The judge advocate further states, that 
it is his opinion that each and all of the 
crew, who have been discharged from cus- 
tody by the civil authorities of New York, 
remain still liable to any charges the de- 
partment may see fit to prefer ; such inter- 
ference with prisoners of the United States, 
incarcerated to await indictment and trial, 
being just as illegal as a like attempt of the 
civil authorities to interfere with those in 
the jails of a neighboring State. The 
whole interference has been void, and the 
jurisdiction of the United States is exclu- 
sive and sole. 

The judge advocate further states, that 
he has, some time heretofore, written the 
department that he did not consider it his 
duty or right to determine the propriety of 
preferring charges against the other officers 
of the Somers. 

Under these circumstances, the judge 
advocate can see no objection to the final 
adjournment of the court, as he has no busi- 
ness to lay before them. 

" William H. Nobris, 

" Judge Advocate.^ 

The Court then adjourned^ sine die. 
John DowNsa, 
President of the Court » 
William H. Norris, 

Judge Advocate. 
iipril 1, 1843. ^ 
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New York, F^ft. 17, 1843. 

Sir : The charges in the case I am now 
trying are preferred by the Secretly of 
the Navy t?j. Commander Mackenzie. Your 
letter of the 15th leaves it questionable 
whether those that may be preferred against 
wy of the crew are to be in the name of 
the secretary of the navy or of Commander 
Mackenzie, as complainant. Be pleased, 
sir, to give me instructions on this point. 

I would likewise ask you, sir, to direct 
me authenticated copies of the several re- 
ports from first to last that have been made 
by Commander Mackenzie to the depart- 
ment to be sent as early as practicable. 
They may ser;re to give the pending case 
its proper position and elucidation. 

I have the honor to be, very respectfully, 
your obedient servant, 

William H. Norris, 

Judge Advocate, 

Hon. A. P. Upshur. 

New York, Feb. 22, 1843. 

Sir : Immediately after receiving your 
letter relative to the preparation of charges 
against some of the crew of the Somers, I 
apprized Commander Mackenzie that my 
engagements would not admit the execution 
of the duty by myself, and pointed out to 
him a competent person, the assistant of the 
district attorney here, as a suitable person, 
to which he assented. Upon application to 
him, he first acceded and afterward desired 
to withdraw, before he entered on the task. 
I then told Commander Mackenzie he might 
select whom he pleased, and he named Mr 
Sedgwick, to whom the task will no doubt 
be confided by Commander Mackenzie. 
He, however, intimated to me that for the 
present he would only propose charges 
against a person by the name of Wilson. 

I have the honor to be, very respectfully, 
your obedient servant, 

William H. Norris, 

Judge Advocate, 

Hon. A. P. Upshur, 

Secretary of the Navy. 

The following is a copy of the official an- 
XMHiacement of we finding of the oourt-mar- 



tial in -the case of Commander Mackenzie, 
taken from the Madisonianof April 14, 1843 : 

(Official.) 

Charge 1. — Murder on the high seas on 
board of a United States vessel. 

Specification 1 alleged that Commander 
Mackenzie, then commanding the United 
States brig Somers, did, on the 1st Decem- 
ber, 1842, on the high seas, in latitude 17 de- 
grees, 33 minutes, and 28 seconds, and longi- 
tude 57 degrees, 57 minutes, and 45 seconds^ 
without form of law, wilfully, deliberately^ 
and with malice aforethought, hang, and caus- 
ed to be hanged by the neck, at the yard-arm 
of said brig, until he was dead, Philip 
Spencer, a midshipman,, then serving on 
board ; thereby violating the 21st article of 
the 1st section of the act of Congress en- 
titled, " An act for the belter governmrent of 
the navy of the United States," approved 
April 23, 1800. 

Specification 2 alleges the same thing in 
regard to Samuel Cromwell, boatswain^s 
mate, &c. 

Specification 3, in relation to Elisha 
Small, seaman. 

Charge 2. — Oppression, under three spe- 
cifications, the same as the others, except, 
that they allege he did, without form of law, 
and without good and sufficient cause, op- 
pressively kill by hanging, &;c.. Sic, 

Charge 3. — Illegal punishment — three 
specifications as above, except that thejr 
charge that he did, of his own authority, 
and contrary to the act of Congress in sucli 
cases made and provided, kill, &c., &c. . 

Charge 4. — Conduct unbecoming an officer. 

Specification — In that he used taunting 
and insulting language to Spencer at tho 
moment of his execution. 

Charge 5. — Cruelty and oppression. 

Specification-^In that he habitually in- 
flicted cruel and unnecessary punishment 
upon his crew. 

Finding of the court in Commander 
Alexander Slidell Mackenzie's case. 

On Ae Ist charge and its three speeifi* 
cations, the court finds — 
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That the Ist specification is not proven ; 

That the 2d specification is not proven ; 

That the 3d specification is not proven ; 

That the 1st charge is not proven. 

On the 2d charge and its three specifica- 
tions, the court finds — 

That the 1st specification is not proven ; 

That the 2d specification b not proven ; 

That the 3d specification is not proven ; 

That the 2d charge is not proven. 

On the 3d charge and its three specifica- 
tions, the court finds — 

That the Ist specification is not proven ; 

That the 2d specification is not proven ; 

That the 3d specification is not proven ; 

That the 3d charge is not proven. 

That the 4th charge being waved by the 
judge advocate, and no testimony or evi- 
dlence being offered to sustain it, the court 
took no action upon it. 

The specification of the fifth charge, 
being deemed by the judge advocate too 
Tague, was waived by him. No one having 
complained to the department of specific 
iD-treatment, it could not be made more 
specific, as the department had no particu- 
lar information. The court, therefore, took 
no action upon it. 

As far as evidence was offered under the 
^h charge, the court find no proof of mis- 
treatment of the crew of the Somers gene- 
rally, by Commander Mackenzie, nor of in- 
dividual maltreatment, and therefore find it 
BOt proved. 

I The court do, therefore, acquit Comman- 
der Alexander S. Mackenzie of all the 
charges and specifications preferred against 
lum by the secretary of the navy. 

As these charges involved the life of the 
accused, and as the finding is in his favor, 
he is entitled to the benefit of it, as in the 
analogous case of a verdict of not guilty 
before a civil court, and there is no power 
which can constitutionally deprive him of 
that benefit. The finding, therefore, is 
nmply confirmed, and carried into effect 
without any sxpression of aj^robation or 
disapprobation on the part of the President ; 
no such expression being necessary. 



It is not the duty of a judge advocate to 
■m i^ the fiicts except in extraordinary 
cases, when directed by the prosecuting 



department to apply for this privilege to the 
discretion of the court, with whom it res^s 
to allow or forbid it ; or, when requested by 
the court themselves. It is my good for- 
tune to escape this painful and arduous la- 
bor — as invidious as arduous — ^by the deli- 
cate reserve of the secretary, disposing him 
to abstain from giving me any instructions 
as to such an application, which has been 
thus left to my own discretion. I make 
none. 

In relation to the law I have, however, 
an oflicial duty to discharge, and I trust I 
shall be excused, in a case of such exciting 
interest and importance, in giving perma- 
nent form to the opinions I am thus called 
on to give, and so placing them beyond the 
reach of misapprehension, and securing 
them from forgetfulness — I owe that much 
to myself. In discharging this task, I shall 
observe as much brevity as the comprehen- 
sive nature of the subject will admit, and 
shall entirely refrain from canvassing the 
testimony. 

The first half of this paper, I may re- 
mark, will be found almost identical with 
that read to the court in the commencement 
of the case ; the one which was intended 
as its substitute was destroyed by an acci- 
dental fire in my apartment. 

The principles involved in this case are 
of the most momentous importance. The 
case will be a precedent for the most seri- 
ous part of marine police law, if, after a 
careful scrutiny and reflection, it meet the 
favor of the judicious portion of the conamtt* 
nity, who may be competent to pronomice 
upon it. The trial to be sure has been that 
01 an oflicer of a public armed vessel, bnt 
inasmuch as the securities, and the means 
of enforcing his authority, are infinitely sn- 
perior to those enjoyed by a commander in 
the merchant service, it wilt be the lowest 
standard for the exercise of power to all 
who occupy analogous positions in the com- 
mercial marine. The obedience exacted of 
one in a ship-of-war is of a different char- 
acter from that required of persons in the 
merchant service. In the former the pen- 
allies for transgression are more severe than 
in the latter, and properly so. But when 
punishment, extending to the deprivation of 
life, is justified on the score of Necessity, 
the difference between public and private 
vessels ceases in time of peace, save in one 
particular. For in both it must be the W 
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resort of reasonable firmness and sagacity, 
acting with a due regard for the preserva- 
tion of the vessel and the lives of the offi* 
cers and crew. The single particular of 
discrimination is this : That the officer of a 
public armed ship must maintain the com- 
mand of his charge, though sure of personal 
exemption from danger of death. Nothing 
will so pernio uously illustrate the senti- 
ments of congress on this point, as the per- 
tinent clauses of the legislative enactments. 
An exact transcription is an uninteresting 
mode of presenting these, but it is more 
faithful than any endeavor to imbody their 
requisitions and the privileges which they 
confer in a more summary way could be. 

By article 13, section 1, of the act of 
1800, it is provided — " If any person in the 
navy shall make, or attempt to make, any 
mutinous assembly, he shall, on conviction 
hereof by a court martial, suffer death ; 
^md if any person, as aforesaid, shall utter 
any seditious or mutinous words, or shall 
conceal or connive at any mutinous or sedi- 
tious practices, or shall treat with contempt 
his superior, being in the execution of his 
office, or being a witness to any mutiny or 
sedition, shall not do his utmost to suppress 
it, he shall be punished at the discretion of 
A court martial." 

By article 14 of section 1 of same act, it 
is provided — " No officer or private in the 
navy shall disobey the lawful orders of his 
superior officer, or strike him, or draw or 
offer to draw or raise any weapon against 
him, while in the execution of the duties of 
his office, on pain of death, or such other 
imnishment as a court martial shall inflict." 

By article 20 of same act, section 1, it is 
provided — ^**If any person in the navy shall 
«leep upon his watch, or negligently per- 
form the duty assigned him, or leave his 
station before regularly relieved,* he shall 
isuffer death, or such other punishment as a 
court martial shall adjudge ; or, if the offen- 
der be a private, he may, at the discretion 
of the captain, be put in irons, or flogged, 
not exceeding twelve lashes." 

By article 19 of section 1 of same act, it 
is provided — " If any person in the navy 
shall, through inattention, negligence, or any 
other fault, suffer any vessel of the navy to 
he stranded, or run upon rocks, or shoals, 
or hazarded, he shall suffer such punishment 
as a court martial shall adjudge.*' 



And by section 3 of same act, it is pro- 
vided — " If any officer or private, after the 
loss of a vessel by wreck, act contrary to 
the discipline of the navy, he shall be pun- 
ished at the discretion of a comrt mmrtiai*" 

These legislative provisions most forcibly 
and clearly prescribe the duties of the sea- 
men and officers of the navy, and provide 
for their infraction the most formidable pen- 
alties. Mutiny, or any attempt at nmtiny, 
is liable to only one punishment, that of 
death. This is peculiar to the navy. In 
the act of 1807, for the government of the 
army (article 7), the same crime is made 
punishable " with death, or such other pun- 
ishment as by court martial shall be in- 
flicted." Here some discretionary power 
of mitigating the punishment is conferred. 
But in the rules for the government of the 
navy, no such power is given. The par- 
doning prerogative is vested solely in the 
president, or in the commander of a fleet or 
squadron when on foreign service. This 
evinces the sense of congress, that ^e crime' 
of mutiny in the navy is one of the most 
aggravated and heinous character, by rea- 
son of the exposed situation of the national 
marine ; and that the legislative power 
deemed it a duty to invest the national 
property on the ocean, and ^e agents to 
whom it is intrusted, with all the safeguards 
which the severest laws and most fearfid 
penalties could create. 

The principles of public policy upon 
which such legislation is based are too ob- 
vious to require comment, when it is recol- 
lected that the navy is one of the chief 
weapons of sovereignity, and by necessity 
removed on the high seas from we immedi- 
ate observation and succor of the national 
authority, and its owners — ^the people. A 
draft on the militia could speedily and ef- 
fectually quell the rebellion of a portion of 
the soldiery; and thus the comparativo 
harmlessness of a revolt upon the land, to 
what the same crime is upon the water, af- 
fords reasonable grounds for granting to 
courts martial a discretionary power in the 
punishment of such offenders in the army. 

It is because the property and agents of 
the navy and army are national, are so inti- 
mately connected with the sovereignty of 
the seas and land ; because their ability de- 
pends so essentially on the preservadon of 
perfect discipline, that in either service iba 
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crime of mutiny it visited with racli dread- 
ful punishment. As respects their individ- 
ual {protection, officers stand under the com- 
mon iBgis of impartial law. It is not for 
their sakes merely, that their authority is 
so jealously protected while they are in 
charge of national property. The agents of 
a factory, the slaves on a plantation, may 
conspire against authority ; but death is not 
the award of their offence in such a, combi- 
nation. But if the authority and property 
be national, and military or naval, the dread 
enforcement of implicit obedience attaches. 

The distinction is made still more obvi- 
ous by an examination of the legislation 
with respect to mutiny in the merchant ser- 
vice. By the act of 1835, chapter 313, sec- 
tion 1, the offence of mutiny in the mer- 
chant service is relieved of the penalty of 
death, and subjected to the infliction of a 
fine not exceeding two thousand dollars, and 
imprisonment for ten years ; and, by sec. 2, 
the attempt to mutiny or revolt is made punish- 
able by the infliction of a fine not exceeding 
one thousand dollars, and imprisonment for 
a term not exceeding five years. 

We have seen that in the naval service, 
by one of the above recited provisions, any 
disobedience of the lawful orders of an offi- 
cer, or menace of violence to his person, 
while in the execution of his duty", may be 
punished with death. Why is this so ? It 
is not for the consecration of his life, or his 
dignity as a citizen, but as a trustee. It is 
meant to invest the representatives of the 
national power with this almost kingly at- 
tribute, in order that they may be enabled 
to discharge with satisfaction the duties of 
their trust, and because that trust requires 
unhesitating and uniform obedience. . No 
similar protection guards even the presi- 
dent and lawgivers of the nation ; but they 
themselves have originated and authentica- 
ted those distinctive enactments for the 
functionaries of the army and navy for the 
sake of the public interest, and for that only. 

We thus see incontestably the value and 
magnitude of the responsibilities imposed 
upon officers^ and the vast importance of 
the trust confided to them ; and in propor- 
tion to the protection with which the law 
encircles, can be perceived the imposition 
of corresponding duties. The same statutes 
recite their obligations. 

It is unnecessary to examine any of 
them, except with reference to the navy. 



Whoever '* does not do his utumt to n^ 
press a mutiny or sedition," is left to the 
fate which a court martial may award him ; 
whoever negligently performs his duty, ac< 
cording as consequences are serious, is 
liable to death, or whatever inferiinr punish- 
ment his tribunal may pronounce ; whoever, 
by any fault, shall suffer the vessel, with 
which he is intrusted, to be ** hazarded," i& 
liable to such punishment as his peers may 
adjudge. Rights and duties are made cor- 
relative. Can any one reflect on the nature 
of these without the conviction, that it is- 
the duty of an officer in charge of a ship-of- 
war, wHlle acting hone fide in the service- 
of his country, to maintain the command of 
his vessel at every hazard and cost, which a 
man of ordinary firmness, sagacity, and pru- 
dence, would deem the necessary and only 
competent resource ? Looking to the stat- 
utory provisions for his power and obliga* 
tions, would not the commander of a na- 
tional vessel, who should suffer his authority 
to be usurped, rather than execute muti- 
neers, if such fatal resource were the only 
suitable preventive, be himself liable to^ 
suffer death, or the equivocal mercy, which 
would affix the equal stigma of cashier- 
ment? 

Assuming that the guilty intention, or re- 
volt, were manifest by such legal evidence 
as would produce conviction in the mind of 
a man of competent firmness and judgment, 
taken after the prescribed forms of law, or 
as nearly in accordance with them, as the 
esdgency of the case would allow ; and as- 
suming that the execution of the ringleaders 
in the conspiracy would suppress it, and 
was the only feasible expedient by reason- 
able probability, would not such an officer 
be justly liable to punishment, even if his 
rebellious crew were to assure him that his 
life would be unharmed, that he should be 
kept and %ent ashore at whatever land might 
be made, and that the sole object of Uie 
mutiny was to dispofsess him of his lawful 
authority with as little violence as possible, 
would not death, or cashierment, be his 
fate at the hands of a court martial, for not 
having done his utmost to suppress the de- 
fection from duty ? If the mutiny menace 
his life, he has the additional usual private 
right of self-preservation. 

In the case of a wreck, and two persons 
have hold of a plank which is sufficient to 
buoy only one, the right to force off the 
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oAer into the sea, has been allowed by law, 
by virtue of this privilege of self-preserva- 
tion. It can, from necessity, consign even 
innocence to death ; but the necessity must 
be extreme, absolute, and impending. 

• Such are believed to be conrect princi- 
ples, wheUier as respects the duty of an 
<^cer, or the prerogatives of a mere private 
citizen. I have been stating his duty, and 
not the ground and kind of discretion in par- 
ticular, by which he is to be governed in 
the discharge of that duty. These points 
have generally been alluded to ; but it is in- 
tended hereailer to specify them with a le- 
gal accuracy, and to support what is stated 
in detail by authorities. 

The nature of the guilt of mutiny, and an 
officer's duty in respect to its suppression, 
have been now disposed of. We advance 
then another step— the manner in which 
the fact of the existence of a mutiny is to 
be ascertained, and the mode of trial. 

On referring to the act of 1800, art. 13, 
sec. 1, and art. 41, it will be found that mu- 
tineers are supposed, in instances allowing 
of trial, to be discovered to be such by the 
judgment of a court-martial, and that, when 
the sentence shall be capital, the concur- 
rence of two thirds of the members of the 
judicial tribunal shall be required, and the 
execution of the sentence shall be delayed 
until it receive the confirmation of the pres- 
ident of the United States ; or, in case of 
the trial having been held out of the terri- 
torial limits of the United States, until it re- 
ceive the confirmation of the commander of 
the fleet or squadron. Here is evinced the 
guarded common law, anxiety over life. 
The life of the offender can not be taken, 
without the assent of two thirds of a legal 
tribunal ; and this sentence requires for its 
ratification and execution, the approbation 
of the highest authority — ^the president, or 
the commander of a fleet or squadron, if the 
trial take place abroad. 

The naval judiciary and code is built up- 
on the constitution and law, enacted by con- 
gress in pursuance thereof. 

By art. 35 of the act of 1800 (the only 
one on the subject), the right to convene a 
court martial is exclusively confided to the 
president of the United States, the secretary 
of the navy, or the commander-in-chief of 
the fleet or squadron in foreign service. A 
commander of a single ship, therefore, what- 
ever may be the number or rank of the offi- 
32 



cers under him, has no aufhoiity to order a 
court-martial. Congress has conferred no 
such right, and without it, he might just as 
well undertake to establish a district court 
in ft newly-discovered country. Its sen- 
tences and judgments, it need not be said^ 
would be void and nugatory, and its cre- 
ation an oflensive and ridiculous preten- 
sion. 

By the act of 1806 (approved April 21)^ 
it is provided, that " the public armed ves- 
sels of the United States, in actual service, 
in time of peace, shall be officered and 
manned as the president of the United States 
shall direct." 

Here then is the power of the president 
to fit out and despatch vessels of war, sin- 
gly, or in squadrons or fleets, as he shall 
see fit. Whether as a part of a squadron or 
fleet, or in command of a single ship, the 
duty of the officer is the same. It has been^ 
seen how responsible and weighty those 
duties are under the act of 1800. Was 
that act framed under the idea that a court 
martial was always an accessible resort ? 
Is it defective in not foreseeing, or providing, 
for, the contingency of crimes occurring in 
single ships, whose immediate trial and 
punishment was necessary ? or, perhaps the 
better opinion is, that Congress was unwil- 
ling to allow a court to be composed of 
those aboard such ships, and meant to throw 
on the officers of a single ship, a more than, 
usually serious responsibility, as to the ex- 
ercise of unusual authority, that they might 
know that they exercised it at their peril,, 
and would be called on to vindicate it by a 
reasonable necessity, since their mistakes 
are not legitimatised like those of a legally 
constituted court, as will be shown here- 
after. . 

The position of an officer so circum- 
stanced, is, in extreme cases, one of great 
trial, full of peril, and which can be ade- 
quately and justifiably sustained only by the 
exercise of the ^eatest caution, prudence,, 
and firmness. He is thrown for his court 
and code on necessity, the last power which, 
the law authorizes. He may hav^e beenr 
separated from his consorts by stress of 
weather, or cruising orders ; no matter how 
innocently he is removed from the resource 
of a court, he can not become a judge to 
try or execute an unallowed sentence, with* 
out taking on himself the risk of establish- 
ing the guilt of the criminal by legal evi^ 
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^nce, and of riodkating his usurpation of 
authority by the fact of a reasonable necoe- 
sity. He is in a predicament requiring all 
the chrcumspection the exigency will allow 
a man of reasonable firmness, sagacity, and 
oaution. If the emergency be sudden and 
imexpected, the allowance for errors on his 
part must be proportionate. Prudence re- 
quires thought, and thought requires time. 
An onset is one thing ; an affair covering 
months, weeks, or days, is another. The 
excuse for imprudence must be scaled by 
the opportunity of being right. I have thus 
generally reviewed the heinousness of the 
crime, and the rights and duties of an offi- 
cer in the delicate predicament of being 
under no code and shield, but that of neces- 
sity. Let me now, in the same spirit, turn 
to others, not unimportant actors. 

We now approach the subjects and suf- 
ferers under the law of necessity: those 
who may have to undergo death — those who 
have been subjected to that extremest pen- 
alty. 

The fountain of the spirit with which we 
are to approach them, is in the statute, fed 
from the constitution. The subordinates of 
a vessel of war, are not the serfs of an irre- 
sponsible power. They are shielded by 
^arantied privileges ; guilt is not to be 
branded on them by imputation. The law 
of evidence, the forms of trial, the essential 
Teqtiisites for a lawful sentence— these have 
no flexible adaptation to rank ; each and all 
are creatures of the Most High, and guard- 
^ in the equalizing moments of accusation 
and trial with indiscriminating equity. All 
this is in the law ; and the frequent reading 
of the law in the hearing of every agent in 
the service, is enjoined. It tells of a le- 
gally constituted court, of the right of chal- 
lenging the judges, of examination and con- 
frontment of witnesses, of the vote of two 
thirds in capital cases, of the necessity of a 
death sentence being confirmed by the pres- 
ident, or the commander of a fleet or squad- 
ron, when the trial is abroad, of liberty of 
pardon. These safeguards are covenants in 
his commission, or enlistment, solemnly en- 
tered into by the government, and the fulfil- 
ment of which is required by the constitu- 
tion. Christian and civilized men, every- 
where acknowledge equivalent immunities 
for liberty and life. Who has ever wit- 
nessed a single trial, without being forcibly 
impressed with the value of each cautionttry 



provision. A sin|^ question may unravel 
a mystery, eiq>Qse a perjurer, or reduce aa 
imputed crime to a mere errcnr. A web 
of interlaced ckcumstances, of alarming im^ 
putation, may be shown to be but the knit- 
ted shreds of suspicion, or artist-like ciafL 
Watch the priceless value one, on trial lor 
any crime, places on the minutest circum- 
stances of evidence, and how justly he does 
it ; and none can gainsay the heart-moving 
appeals, which in past time have proved the 
sources of such recognised rights of trial. 
The law utters aloud the voices of rayriads 
in seasons of peril, attesting the essential 
worth of those forms and opportunities of 
exercising sacred and inalienable rights ; and 
she binds her servants to obey them by the 
most solemn obligations. *^ Enter any vessel,** 
she says, ** and these are y<mr privileges ; 
more, the testimony against yon shall be 
fairly recorded, you shall have coimsel, you 
shall write your defence and annex it to the 
record ; in capital cases your sentence shall 
await a high, and probably a delayed ratifi- 
cation ; the confirmatory power is a further 
resource for ^revision, or mercy — ^an added 
security against injustice, or erroneous judg« 
ment." 

Such are the stipulated protective sane- 
tions by which the law invites to the ser- 
vice of the nation, and assures those who 
have engaged in it, of security against 
hasty, unjust, or capricious judgment. But 
to their formal recognition and enjo3rmeiit, 
the composite materials of a legal couit 
must be present. 

The next question is — are these super- 
sedod when attachment to a single sh^ 
precludes the possibility of judicial organi- 
zation ? Does the subordinate become oot^ 
lawed by the exercise of the president's 
discretion in not annexing him to a squad- 
ron or a fleet ? Is he thus stripped of his 
privileges? Is the superior power fur- 
nished by that circumstance, with that un- 
erring sagacity which dispenses with all 
the treasured securities of liberty, character, 
and life ? The answer is obvious. What 
is to be done ? Crime is not to be licensed 
for want of a constitutional judicial tribunal. 
This is no new question. Countless in- 
stances have ripened the relative rights and 
duties of the parties into a settled maxim o£ 
law. The sujperior must execute his duly, 
by the law of necessity, with the cautioa 
uid justice of a man possessed ^ otddsmxy 
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fimin^88> ptQdenee, atid sagacity. The pos- 
itive law, when applicable, teaches him how 
to apply the law of necessity. It diseovers 
what the law deems rights, and the neces*- 
«ity known to the law is a sparing hand, 
eonferring power with a grudging reluc- 
tance, in dispensing with a usua^ and ordi- 
nary privilege. The superior is told, " You 
see before you as in a directory-chart, the 
oorenanta of the law in behalf of all her 
servants, when a judicial tribunal is appli- 
cable. They are not the uieless forms of a 
scrivener. They are such inestimable rights 
as you yourself will claim and receive, when 
you come to vindicate the exercise of your 
awful discretionary power. Look at those 
of whom you are becoming the judge by the 
unwilling and last appointment of the law 
of necessity, and carefully see that you re- 
^nch as litde, as luih as possible, of that 
inviolate contract which the exigency of the 
moment will not allow to be literally ful- 
filled. You are called — it is your privilege 
to execute your duty — you must execute it ; 
but see that you do it in the spirit of the 
law, annullipg the least possible portion of 
stipulated engagements. No court can be 
held but in the bosom of your discretion. 
The law compels you to make it a court of 
justice — ^the shelter and sanctuary of her 
children, without the covert of her usual 
dome, indeed, but still within the hallowed 
pirecincts of her temple." Such are the gen- 
eral principles as to the duties of an officer 
of a public armed ship, and of the rights of 
an imputed culprit under his command. 

I shall now detail the specific proposi- 
tioiis, under those general principles which 
I regard as applicable to the case. 

First — as to the crime. Mutiny is trea- 
son at sea, and is the intent or act to super- 
sede lawful authority, or resist it, or bring it 
into contempt, so that the power of com- 
mand is likely or intended to be endan- 
gered (a). 

Intent is the essence of every crime, 
where the law does not infer the intent from 
the act itself. A mutinous speech or ex- 
pression once established, the duty of ex- 
culpation rests on him who made it. But 
^s is assuming that it has been proved 
that it was made with a real and serious 
design. If it could be proved that a propo- 
sition in terms mutinous Tt^as a premedi- 

(a> Hongli on Courts Martial, 68 ; United States 
♦#• Sharp, 1, Peters'B C. C, R., 122. 



tated jest or anmsettKeat, no one^would con^ 
tend dtat the crime was estaUished, though 
believed by its hear<br. The attendant evi'^ 
dence, therefore, must ascertain the motive 
of the speaker. If that shows him the aa* 
thor or utterer of a serious proposal for re* 
volt, the criminality is complete, and in a 
court of justice, legally constituted, his con- 
viction would be imperative, however the 
circumstances of the person or the imprac- 
ticability of the scheme might induce, ircmi 
the commuting or pardoning power, allevia* 
tioa of punishment, because the law admin* 
isters its penalties with rigid severity enky 
to guard against real dangers. 

Second — as to the alleged criminals. 
This is their trial, their first and only triaL 
They are elevated to the rank of {^resumed 
innocence till the contrary be established. 
The dead stand before you, im[deaded in a 
court of law. "It is not here that the sleep* 
ing and the dead are but as pictures." Yoa 
are not revising, as an appellate court, the 
trial and sei^ence of an inferior lawful jii- 
diciary. The judge was self-eonstituted 
under the law of necessity ; he has no 
commission to secure him againi^ the con* 
sequences of mistakes. The errors of a 
legal court are {Nrivikged ; those of usurped 
authority are punishable. The jurisdiction 
of necessity is always exercised at the haz» 
ard of its administratiH'. To invalidate his 
decisions, he must show by legal evidence 
the guilt and degree of criminahty of each 
and all who suffered by his sei^enee, when 
he himself aceoimts Ua the assmnptioa of 
power. 

In this case, in the sense of the law, die 
dead have never been tried UU now before 
this judicature. The consequences of a 
legally established criminality have been 
visited upon them ; but there was no sen* 
tence, no trial, no judge known to the law. 
A judge is never indicted for his sentences. 
He may be impeached for corruption, or 
ignorance, or, misbehavior ; but, except in 
the theoretical case of express malice pep- 
verting the law, he is never put on ^al in aa 
ordinary court of law for his judgments (6). 
I am asiuming that he has jurisdiction to 
try the offence ; for though he may pass 
under the name of a judge, if he have no 
authority in the particular instance, he is no 
more one for that case, than a mere {Nrivat0 

(h) Hawldns'B P. €., book 2, ch« 99$ sec. 26 { 
1, Hales's P. C, 498. ^ 
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pen<m is (e). Hero all ire on trial at tlie 
same time ; and you mt not to strain out 
llie goilt of the d^d to exonerate the living. 
Your deoree of their innocency, or of that 
of any one of thena, will not recall life ; but 
their characters are the property of others, 
and their memory is invested with every 
privilege which, living, they themselves 
would have enjoyed. 

.This sanctity of the rights of the dead is 
no abstraction of law, but is a greal cau- 
tionary principle of protection for the living. 
It inculcates the value of life, and becomes 
an awful admonition to those who venture 
to terminate the existence of' any of their 
fellow-men. It is thus a great safeguard, 
which the law will not remit, in behalf 
either of good intentions or fair judgment. 
If any innocent man suffers by an authority 
not having a legal commission, a crime is 
established, no matter under what condition 
of things his life may have been taken ; the 
reasonable ground may absolve from pun- 
ishment at the discretion of the pardoning 
power, but it can not acquit. For this rec- 
ognised distinction between the mistakes 
of those who have and those who have not 
authority, the precedents are conclusive, and 
of the most approved character. 

The first I shall cite, in the case of Gen- 
eral Picton, who afterward fell at Waterioo, 
reported in 30th Howell's Stote Trials — a 
case much considered, having extended in 
its elaborate and profound argument over 
the period between 1804 and 1812. He 
was the governor and commander-in-chief 
of the island of Trinidad, and supposed him- 
self entitled to officiate as judge, and apply 
the Spanish law which was administered in 
the island prior to its conquest by Great 
Britain. He ordered a mulatto woman, on 
one occasion, to be tortured in pursuance of 
his judicial sentence. He was indicted for 
this in England, under a suitable statute, 
and was prosecuted with unremitted zeal, 
desjpite his intermediate gallant conduct, 
which Lord Wellington has portrayed in 
the following extract from an official letter 
addressed to him : '* Whenever the history 
cf the peninsular war shall be related, your 
name will be found among the foremost in 
that race of glory; by your sword the Brit- 
i^ ifoopB were led on to the victorious 
ault of Ciudad Rodrigo ; by your daring 

Cc) Hawkioa's P. 0., bode 1, eh. 2S, tee. 5 



hand the British standard was planted npoi 
the castle of Badajos." 

Several points of pertinent application to 
the present case arose in the one just allo- 
ded to, and reference shall accordingly be 
more than once made to it (on page 489, ep, 
cit,) It was held by Lord Ellenboroughi 
whose great legal character the distinguish- 
ed counsel who read the defence of the ac- 
cused, sketched with such truth and vigOT. 
" If the act be unlawful, it is a sufficient 
ground of coQiKction, although the party 
may have erroneously thought he had a rea- 
sonable and probable cause for committing 
it : being unlawful, he is chargeable for it 
by indictment." *< To assert that no man b 
to be considered a criminal, because he has 
not acted intentionally but ignorantly, would 
be leaving it to every man to say, ' I will 
not inform myself, and in ccmsequence of 
such negligence I shall not be deemed 
criminal.' 

" The subject was very much considered 
while I was at the bar," the learned judge 
continues, " in the case of some magistrates 
of Cumberland, where it was held certainly 
that they were not entitled to an acquittal, 
although their mistake originated in the best 
advice, and . although there was every rea- 
son for a mitigation of their punishment*" 
These doctrines of Lord Ellenborough are 
sanctioned in 2d Starkie on Evidence, Tit. 
*' Malice," 486 ; and again, in the same 
case, 780, Lord Ellenborough says: "I 
should like to know what is meant by a de- 
fence to an unlawful act : if 3rou mean that 
that which is charged as unlawful may be 
shown not to be so, it is the constant prac- 
tice, and would be an effectual defence ; but 
if you mean, that admitting the act to be 
unlawful it can be purged, that I wish you 
to explain." Again, in 782, the same judge 
and Justice Lawrence say : *' Is that case 
to be taken as authority ? can Lord Ken- 
yon or any judge ever have said that a po- 
lice officer, without authority, taking an 
innocent man from his bed, though it shoidd 
appear he was in error, shall be excused 
from criminal responsibility? What secu- 
rity woul^ the subject have for his liberty 
if that could be law ? I hope there is no 
such case reported; Tam quite sure the 
learned judge could never have so hekL" 
This is not a judicial error, but the error of 
a common police officer." Again, in 783, 
he says : " You argue to the extent thai 
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every person acting in the s^f^Kmed dis- 
charge of a public duty, if he act illegally 
but from mere error, is not liable to be in- 
dicted." Again, in 689 : " Because, if he 
had not jurisdiction, all that is done is ille- 
gal; not, however, that General Picton 
would be liable to punishment for all that is 
done wrong. If a person ignorantly, and 
under the idea that he has the power and 
authority, does an act which it afterward 
appears that he had no right to do, it would 
be hard to carry the punishnient to the sam^ 
extent as if the person acted with a crimi- 
nal intention; but that will be matter for 
the consideration of the court." ^' By this 
last remark. Lord Ellenborough meant that 
it was not for the triers of the fact, the 
jury, to be influenced by that consideration, 
hut the court, in affixing the amount of 
penalty. 

Necessity could give no jurisdiction over 
any but a guilty man. If the innocence of 
all or of any one is established, authority 
to that extent has been illegally exercised, 
whatever the views, intentions, or motives 
of the superior at that time, or in whatever 
good advice he acted. And to screen the 
superior from this technical guilt by giving 
undue weight to light testimony of guilt, is 
an unauthorized though irresponsible asper- 
sion of the dead, which a fair and honora- 
ble court like this will never commit. If 
the error have happened bona fide^ and un- 
der reasonable circumstances of excuse, an 
.«fiiphatic recommendation to mercy would 
-save the law and the superior at the same 
time. But if Nelson, Rodney, Hull, and 
Perry, had in concert deemed it necessary 
to take the lifet)f an alleged mutineer under 
the law of necessity — if the innocence of 
the victim were established in their trial, 
the verdict must need be against them, on 
the prmciple that slander of the dead might 
not be added to the deprivation of life, 
however fairly it was taken. This differ- 
ence between judicial and extra-judicial 
mistakes can not be shaken, and this is put- 
ting the mistake on the most favorable foot- 
ing^^-on the footing that men of competen- 
cjf unusual skill, and courage, have illegally 
pot to death an innocent man, though act- 
ing with the best intentions. These doc- 
trines will be found to be maintained by 
Judge Hof^inson in Gilpin's reports, 32, 
of Wilson & Richards v^. the brig 



** Mary," and in 1, Rossel on Crimes, 

458 (d). 

We now see the law in the most excusa* 
ble instances, where the life is tiltken of an 
inculpable person. It has been shown that 
the guilt of the slain must be made out by 
legal evidence, or the taker of the life is 
guilty of a crime. The next step is to ascer- 
tain what grade of crime is committed by 
a person of fair judgment and honest inten- 
tions and competent firmness in making the 
inexcusable mistake. 

His crime is murder — ^why ? He bore no 
malevolence to the dead ; he acted bonafide^ 
and with fair judgment. How then noes 
the act come under the denomination of 
murder ? The reason is that from the ille- 
gality of the act the law implies malice. 
There are two kinds of malice, malice in 
fact, and malice in law. Express malice is. 
ill will to an individual, a general malignity 
of nature as shown by the barbarous cir- 
cumstances of ^e act. '^ Malice in law is 
a mere inference of law, which results sim- 
ply from a wilful transgression of the law" 
{e). Justice Bullen has tersely and truly 
stated the distinction : ** Malice in its com- 
mon acceptation means ill will against a 
person ; but in its legal sense it means a 
wrongful act done intentionally without just 
cause or excuse" (/). 

This doctrine was struggled against with 
persevering opposition in the ease of Gene- 
ral Picton. It was agreed that he knew 
not the party, who was an obscure mulatto 
native ; but nothing could move the court 
from the legal principle. Lord Ellenborough 
says in 30, Howell's State Trials, 488, when 
these considerations were pressed upon 
him : " You can not go into this— Hhe act, 
if unlawful, is presumed to be malicious.** 
Again : *' In an action for a malicious prose- 
cution, the topics introduced would be most 
material ; but here they have not the most 
remote application;" '*they^ would be ma- 
terial in a malicious prosecution to measure 
the standard of damages." ** The question 
is, was the act authorized by the law of 

(d) Moody's C. C. R. 334; and 1, Rnssel on 
Crimes, 6Q8 (Rex vt. Thomas). 

{$) Bromage vs. Prosper, 4 Banu St Cre88.>255. 
Justice Story cites this case with approbation, and 
adds : « Malice is wilfulness.** Dexter va, Spear^ 
4MasonC.C.R. 118. 

(/) Starkie on EyL, 2d voL, Tit. « Midke,** 4SFT. 
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Spain or 90f ; if ^e aSrmttiTe is estab- 
lished, the defendant must be acquitted." 
.The cou&sel s»d : " It is admitted on all 
sides that there was no ill will against the 
prosecutrix." Lord Ellenborougb answers : 
** If the act be unlawful, it is a sufficient 
ground for eomriction." But a stronger case 
by far is now offered to the court, of late 
English adittdication, to be found (g) : " So 
if a eourt martial order a man to be flogged, 
when they hare no jurisdiction, and the 
flogging kills the man, the members who 
concurred in that order are guilty of mur- 
tkr,^* Why? Because the act was illegal. 
Now, can an instance be conceived in 
which less personal feeling coold be im* 
{mted than te a court acting under oath, and 
Mnoerely thinking they had power to try 
and piBiish ? Russell introduces the chap- 
ter by stating : <* Due caution should be ob- 
•erred by all persons in the discharge of 
their respeetiTe stations, lest they proceed 
l^ means which are criminal or improper, 
9Md exceed the limits of their aothority." 
The case of a sentinel of a ship, in 510 of 
same rolume — ^where the jury found that he 
fired under the mistaken impression that it 
was his duty, and when the twelre judges 
unanimously held him guilty of murder, is 
idike impressife. 

It is thus detailed in that standard work : 
*^ If a ship's sentinel shoot a man, because 
he persists in approaching the ship when 
he has been ordered not to do so, it will be 
mnntor, unless such an act was necessary 
f(Mr the ship's safety ; and it will be murder 
though ibt sentinel had orders to prevent 
the approadi of boats, had ammunition given 
to^ him when he was put upon guard, and 
acted under a mistaken impression that it 
was his duty. The orders to him from the 
preceding sen^mel were to keep off all 
boats, unless they had officers wi& uniforms 
on them, os unless the officer on deck al- 
lowed th^m to i^roach ; and he received 
a musket^ three blank (^urtridges, and three 
balls. The boats pressed, on which he 
ealled repeatedly to them to -keep off; but 
one of them persisted and came close under 
the ship^ and he then fired at a man who 
was in the boat and killed him. It was 
put to the jury to find whether the sentinel 
aid not fire under the mistaken impression 
that it was his duty, and they found that he 
HA. ' But the case being reserved, the 

(g) la 1, Riusel (m Crimes^ Tit. <« Murder/* 468. 



judges were unaninsous that it was mutdet. 
They thought it, however, a proper case 
for a pardon; and further they were of 
opinion, that if the act had be^ necessary 
for the preservation of the ship, as if tm 
deceased had been stirring up a mutiny, the 
sentinel would have been justified." 

We have now ascertained the principles 
of the law as to the fact and grade of crim- 
inality, where the life of an innocent person 
is taken by people of the best judgment, 
xmder the best advice, and most excusable 
circumstances. 

The deduction is irresistible, tbat die 
criminality is greater if life has been taken 
without due caution, wkhout adequate firm- 
ness, and without reasonable discretion, and 
absolute necessity. So far the case has 
been discussed, as though the sufferers aO, 
or one, were innocent of the legal crime. 
Under the next head will be stated, the 
standard of firmness, discretion, and pru- 
dence, which the law exacts, and of neces- 
sity. 

The next bead is, Suppose you beliete 
the sufierers to have been guilty of the 
criminal charge— of mutiny, one and dl, 
what then is the law ? Be it remembered 
that it is not guilt that gives jurisdiction. It 
must be guilt and necessity — the last neces- 
sity. In the case of the man who was 
fiogffed by order of the court martial, it was 
not his guilt or innocence that affected the 
question, but merely the right to admkiister 
the correction at all. You may believe the 
parties guiHy, but had they survived to sim- 
ply their explanations, that <^inion mig^ 
be removed ; and to guard this inestimable 
privilege of life, and invest it with evwf 
sanctity, the law says to the judge under 
the claim of necessity — " It is not sufficient 
for you to make out a case of wma faeie 
guilt, when you have tried and sentenced 
without legid authority, you nrost do more. 
You must establish tlw impossibility, on the 
part of a man of reasonable fimmess and 
prudence, to have brought, or lodged lAive, 
those you executed, whete they migfat bate 
stood, in a court of ju^ce, to have hetad 
the proof, ask questicms, and sup|died et- 
planatioHs. This is a duty the law owes to 
the sanctity of their lives, and which it has 
pHghted that you should have pefformed. 
Men are not to be tried by accktmslioa. 
Even ike guilty are to be condemned by le- 
I gal tribunals, where they may jdead for 



Digitized by 



Google 



NAVAL COURT MARTIAL. 



3M 



fMndon, except in those extreme cases where 
jiecessity will not admit of the delay for this 
coniBtituticmai right. Until you establish 
that necessity, you jurisdiction is void, even 
over those who are believed to be guilty. 
But one side is heard, as to innocence or 
guilt ; the law claims the right for both, and 
that right shall be silenced only by neces- 
sity, rightfully applied and understood, and 
not by the seal of death unnecessarily af- 
fixed," 

The act of putting a guilty man to death 
ixrithout necessity, on the part of one having 
iko li^[al authority, is surely an illegal act, 
mooh wtnrae than the flogging of a man l^ 
Older of a court martial, supposing itself to 
jbave autlxmty, but which, in fact, had no 
jurisdiction. We have seen that such an 
excess of power is murder, when death re- 
sults. 

The standard is now to be ascertained, by 
which to estimate the degree of danger 
^hich will audK)rize the taking away of the 
life of even a guilty person, on the part of 
one without legal judicial powers. In the 
VBual and ordinary cases — in private life on 
land, or the merchant service at sea*— it must 
be an immediate danger of life, such as 
would be so deemed by a man of ordinary 
fimmess, prudence, and sagacity. The dwa- 
ger must be clear and impending, and the 
ii^al resort must be the last reasonable re- 
source. People may have looser notions 
oi the value of life, but I am stating its 
value in the eye of the law. 

Russel on crimes (citing 1 Lord Hale's 
P. C. 484), 1 vd. 549, says : " It seems, 
Uief efore, that the intent to murder, or com- 
ing other felonies attended with force or 
surprise, should be apparent, and not left in 
doabt ; so that if A make an assault on B, 
it naust plainly appear, by the circumstances 
of the case (as the miuiner of the assault, 
the weapon, &c.), that the life of B is in 
imminent danger ; otherwise his killing the 
assailant will not be justifiable self-defence." 
SUeh is the law in cases of m. attack, and 
heat of blood. 

In the time of the insurrection in Penn- 
sylrania, <mi the trial of one of the insur- 
gfBtfh it was sought to be established that 
he was compelled by fear to join the illegal 
490iiibination» Paliterson, justice, in e:qx>ttnd- 
ing. the law, aajps, in that case (U. S. vs. 
Yig. 2, Dallas 346), " It may not be use- 
jbss on this occasion, to observe, tibat the 



fear which the law recogmses as an excuse 
for the perpetrati<m of an oHkice, must pro^ 
ceed from an immediate and actual danger^ 
threatening the very life of the party. The 
apfurehension of any loss of |»roperty> by 
waste or fire, or even an ap{M:ehension of a 
slight or remote injury to the person, fur* 
nishes no excuse." 

The same doctrine is held by Judge 
Washington, m4 Wash. C. C. R. 406. 

In relation to the merchant service. Judge 
Hopkinson, in Gilpin's U. S. C. C. R. 32> 
uses the following strong observations, re* 
specting the master of a vessel who had 
lodged a refractory seaman in a for^gn jail : 
"The practice of imprisoning disobedient 
and refractory seamen in foreign ^uk, is 
one of doubtful legality. It is certainly to 
be justified (»ly by a strong case of neces^ 
siiy. It is not among the ordinary means 
of discipline put in the hands of the Hiaster. 
I aoi inclined to think there should be jdan* 
ger in keeping the ofi^irader on board, or 
some.^eat crime committed, when this ex- 
treme measure is resorted to. It duHild be 
used as one of safety, rather thai^ discipline^ 
and never applied as a punishment for past 
misconduct. The power given by the law 
to the master, to preserve the discipline of 
the ship, and compel obedience to his an* 
thority, are so strong and full, that they can 
seldom fail of their e0ect ; they shoijdd be 
clearly insufiicient, before we dlow the ex- 
ercise of a power which may so easUy bo 
made the instrument of cruehy and oppres- 
sion, and may be so terribie ia its conse*^ 
quences." '' A firm and jiMUoious exeiciss 
of those powers" (the usual oines of a mas* 
ter are stated by the judge ), '^ can hardly 
fail of reducing the most perverse to d>e* 
dience." 

This is the law aj^lied to a merehaat 
cai^ain, by <me of the most learned judges 
that has ever dignified the American bench. 
Necessity and safety are imposed as the 
reluctant condition by which a mariner shall 
be subjected to the tainted atmosphere of s 
foreign jail ; and the jusdficstion undec the 
advice of the American consul, was reject 
ed as wholly unidlowable* What woqU 
have been tb^ requirement, if in that cafte^ 
in lieu of imprisonment, the refeotory ssft** 
man had been c<»signsd to dea^ rather 
than incarcerate him in the dungeon <rf % 
friendly power ? 

Theie ia a distkictimi betwseii tl\e 
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elumt Mnrlee, and onr satkmal mariiie. In 
ihe hater, the daty ei mainUamog the safe^ 
oi the Teasel is pitched to s higher key. 

The exigency need only be soch as clear- 
ly eomrmces a man of competent judgment 
mad firmness, thai this dreadful altematire 
of taking life is his last resource, to keep 
authority and the control of Ins ship. In 
4iis case the distinction is nnimportam, for 
it is not pretended on either side that there 
was any intent to spare life and m^ely 
asnrp command, if there were a real and 
matured, and impending project to mutiny 
it all. This is the theoretical discrimina* 
tton on one side. There are practical ones 
on -the other. The physical and artificial 
resomrees of a national commander far ex- 
ceed those of a master of a merchant res- 
sel, with a slender and rabble crew, often 
saj^died with subordinate officers who hare 
been carelessly selected by ship-owners, 
and unknown as to their skill, and disposi- 
tion toward the master. Lighter circnni- 
stances might justify the apprehensions and 
deiq>erate resolutions of one thus placed in 
charge of his own life, and of a valuable 
cargo. 

I can find no warrant in the law for the 
doctrine that this enjoined frugality of blood 
—-this awful sanctity of life, is discharged 
by any considerations of mere professional 
pride, which has been intimated in the de- 
fence. If the attache of a national ambas- 
sador abroad assail the life of the latter, he 
has the humility to incarcerate him there, if 
he be unable to transfer the assailant to 
his own country for trial ; if, while on tran- 
sit in* a public armed vessel to a foreign 
court, such an inferior were to endanger 
him in any form, the ambassador would 
never think of becoming the judge, but with- 
out any fancied derogation of his dignity, 
would remit the ofilender in irons to his own 
country for trial, or secure him (in case no 
opportuaity immediately presented), in a 
foreign jail, till a suitable conveyance of- 
lerad. 

In what pan of the constitution, or laws 
enacted under it, is the gross pretension of 
naval exemption from the general dictate 
of the law as to the fei^ful hazard of be- 
eoming a death sentencer, set forth ? The 
law of necessity has no such elastic adapt- 
ation to the imaginary dignity of any corps, 
however serviceable and honorable to the 
«o«try« Tha president ctfthe United States 



would (an beneath die inoDOiriile JQfltiee of 
impeachmoit, and the law of nnider, if, 
acting as commander-in-chief of the land 
forces, and whOe at their head in Canada, 
having the grant of a peaceful transit through 
any portion of that conntiy,he ahooH dare to 
execute, without trial, a culprit who might be 
imprisoned in the dungeon of the friendly fiar- 
eign power, to be forwarded in due season to 
competent tribunal. Arms and public ships 
are the creatures of the law, and meant to 
sustain, and not to overstretch it. In no 
portion of the nautical pqmlation is the law 
so systematically inculcated, as in that of 
the national marine. Its cheers are awwn 
to sustain the constitution ; one of the pn>^ 
visi(ms of which is, '< thai cruel md tmixraal 
punishment shall not be inflicted," and if 
death, on the sentence of an nnauthcNrized 
judge, be not such, when it is {HracticaUs 
by immurement for a season in a foreign 
jail to attain a rightful tribunal, it would be 
difficult to imagine what was — ^more espe- 
cially when another amendment of the c<mi- 
stitution provides, that no one ''shall be 
deprived of life, liberty, or prq)erty, without 
due process of law." The flag of the navy 
a higher power than that of the constitu- 
tion ! ! ! That flag had better be lowered 
for ever, than permitted to float from so lofty 
a peak ! 

There is no board of naval officers whose 
warm patriotism would not scout any such 
treasonable and vain-glorious pretensions. 
The execution of any such claim of power 
would be practical treason, however littie 
any such inimicid design was cherished in 
the hearts of those who sought to maintain 
it. It is the delusion of pride, without an- 
alysis and reflection of the consequences its 
indulgence would involve. . 

No defence could rest on that baseless 
foundation. Submission to the law is the 
pride of a patriotic military. It is that sjur- 
it which induced the constitution to dk>w 
it the judicial cognizance of the crimes of 
their own body, in pursuance of the iMis- 
lative action of congress. The trust lias 
been so far justified, and will remain, whik 
the trustees act as administrators of ^e law, 
and not as legislators of mere ofibnsive and 
cruel pretensions. 

The notion, therefore, that a naval com- 
mander is not under the same restrictions, 
as to the law of necessity, as any other 
commander would be, is utterly groundleaa. 
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What must » man do, when his life is as- 
sailed, before he is permitted in self-de- 
fence to take that of another — that of his 
assailant 1 *' The party assaulted must, 
there Aire, flee as far Jis he conveniently 
can, either by reason of some wall, ditch^ 
or other impediment ; or, as far as the fierce- 
ness of the assault will permit him ; for it 
may be so fierce, as not to allow him to 
yield a step without manifest danger of his 
life, or great bodily harm, and then, in his de- 
fence, he may kill his assailant instantly. (A) 
Again, with regard to the nature of the ne- 
cessity, it may be observed, that the party 
killing can not, in any case, substantiate his 
excuse, if he kill his adversary even after a 
xetreat, unless there were reasonable ground 
to apprehend that he would otherwise have 
been killed himself." (») This doctrine is 
tinged with the humane wisdom of Hale, 
whose sanction it has met 

What standard does it exhibit ? Does it 
not say. Resort to every practicable expe- 
dient, even when ypur life is assailed with 
▼iolence, to avoid the shedding of blood ? 
•Does it not furnish unequivocally the duty 
to steer for the nearest port, if the expe- 
dient is allowable under the circumstances ? 
It is too plain for enforcement. 

In estimating the necessity of any com- 
mander's position, all the attendant circum- 
stances must be minutely analyzed and sur- 
veyed. The temper and disposition of those 
around him ; the period of time ; the occupa- 
tion of all parties, during the course of its ef- 
flux ; the interri^tion, or regularity of usual 
duties ; the behavior of the crew on unusual 
occasions ; the opportunities of molestation, 
vsed or unused by suspected persons ; the 
iBMiaciftg, or quiet deportment of the pris- 
oners ; the means of confi/iement; the cir- 
cumstances that indicate the observance, or 
tteglect of proper circumspection ; the con- 
sideration, or neglect of usual rights ; and 
ihe reas(ms on which either might depend* 
From this assortment of poinu of inquiry, 
aqjfesuch others as more detail might spe- 
^J^, is to be found the necessity, and the 
necessity must be found, such as will jus- 
tify a man of ordinary firmness and pru- 
dence in the taking of life, where that has 
been done. The whole transaction is to be 
judged with a reasonable regard to the frail- 

(h) IRussei on Crimes, 544 ; 1 Hale, 4S3. 
(t) 1 Russel on Crimes, 544 ; 1 Hawkias P.C. cfa. 
t9»«ee.l7. 
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ties of hnman nature, and in the spirit in 
which a conscientious man would act, to 
acquit by all means, if that spirit will allow 
him — to convict, if it so direct him. 

You are bound to weigh this matter in the 
temper of officers, describing the discretion 
that is to be exercised by future comman- 
ders, or you lay a snare of peril or incul- 
cate precepts of precipitancy. This case 
is to be hereafter a chart of power and duty, 
under the exigencies of necessity. For if 
it is justifiable, by that rule in like circum- 
stances, it is an obligatory rule for imitation. 

The evidence now before you is the 
means you must employ. It is a question 
of fact, necessity, or no necessity ; not wheth- 
er or not it was deemed a necessity, when 
in truth it was not, for such a principle 
would excuse all bad judgment, want of 
firmness and discretion. Such considera- 
tions are applicable in assessing penalty, or 
prompting recommendation to mercy, but 
they can not vary the truth. 

It is hardly necessary to say that you 
are not to review the event with a desire to 
find fault, but the fault must be pressed on 
your consideration by reasonable construc- 
tion of testimony humanely applied. 

If the law which this paper inculcates 
be stern, reprove not me, but Hale, Hawkins, 
Foster, Washington, and Story, who have 
commanded its statement. It has their seal^ 
and none will be counterfeited from a re- 
prehensible disposition to say what one 
would rather wish than what is true. 

With your hands you are now to pre- 
scribe a rule of duty and power. You are 
to instruct the whole naval corps what is 
their obligation in similar circumstances. 
For if it were an act of necessity there 
could be no choice or discretbn, and when 
this does exist, there is but one course 
which is legal and proper. That corps are 
to look to tlie evidence and judgment of 
this case to ascertain the degree and indicia 
of insubordination which are to direct them 
to take life. It is not a question of selec- 
tion of measures, when one may have made 
the worst choice, and yet is still excusable. 
It must be held to have been the only ex- 
pedient. If more delay were admissible 
and could have been indulged, assuming the 
victims to be guilty, the right of power 
never began, nor jurisdiction commenced. 

Whatever may have been the impres- 
sions and motives of the commander al the 
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thne can not st^ct the question of fact, as 
to whether the necessity did in truth or not 
exist. Such a course of reasoning would 
justify the killing of one man because he 
was mistaken for another. These considera- 
tions are most worthy of free application in 
the estimate of his character, usually, or in 
the apportionment of retribution for unautho- 
rized conduct ; but the allowance of them 
at justification would confer privilege on 
every weakness, error of judgment, and de- 
ficient sagacity, which a man of good feel- 
ing might exhibit. Nothing but bad mo- 
tives could be punished. On land careless- 
ness and negligence, of the best and purest 
men, render them liable for manslaughter, 
if death ensues from their heedlessness. It 
is not only illnnotive the law punishes, but 
fllegal action, if tionefrom the best motives. 
If the executed persons were innocent, one 
or all, no state of facts or intentions at the 
time can justify. It is murder to have taken 
his or their life. The motives are indeed 
to be considered for punishment or pardoji ; 
and these motives are to be gathered from 
the evidence. If guilty, the fact of neces- 
»ity for their execution at the time, alone 
can authorize acquittal. The erroneous im- 
pressions of the commander, like those of 
the court martial which flogged without au- 
thority, and of the sentinel who fired under 
the reasonable but mistaken notion that it 
was his duty, admit not of exoneration. 
The law will permit no such precedents of 
justification, for fear of their abuse in prac- 
tice. 

It is to be remembered, that it is the evi- 
dence now before you on which you are to 
pronounce judgment on the transaction. It 
18 not to be said, " It is true the evidence 
exhibits a very different state of facts from 
what was thought to be the truth at the 
time, but this is not the criterion ; we are 
to see what was believed at the time." 
Such a standard is not only not law, but is 
most unjust, because of its partial applica- 
tion. The accnaed is allowed to assemble 
all the subsequent evidence he can adduce 
against the parties, which they never heard 
of, to manifest their guih, while his vin- 
dication 01^ the standard of necessity in 
his favor, is only to be inferred by the 
well-meaning but mistaken conceptions of 
fact, as to their criminality or indispensable- 
ness of their execution, which were enter- 
tained at the thne by those who disposed 



of their fate. Under such a rule an honest 
man could never be convicted of a respon* 
sible accountability. 

It becomes me farther to say to yon, gen- 
tlemen, that you are also to find both the 
motives of the commander and his judg- 
ment, as applied to the ascertaining of the 
point of necessity, by his deportment in the 
whole connexion with the deceased per- 
sons, and especially during the interval be- 
tween the 26th of November and the let of 
December. If yon find reasonable and fair 
exertions to penetrate the reality and extent 
of the suspected conspiracy — to measure 
the height and depth of the emergency with 
the view of appropriating a reasonable and 
circumspect degree of power for its con- 
trol — if you find that humane and conaid- 
erate attention to human rights which the 
crisis would allow to be extended to the 
prisoners — if you find the requisite reluc- 
tance to retrench as little of the opportuni- 
ties of explanation and exculpation whld^ 
we are commanded to allow those beneath 
our power — ^if you find the evidence of the 
transaction manifesting an indispensable ne- 
cessity for a resort to extreme measures, 
slowly and unwillingly adopted, and hu- 
manely applied — ^the moral culpability of the 
act would be very slight; should you believe 
that death has nevertheless been infiicted 
on the innocent, or been imprudently visited 
on the guilty. If you find the contrary, the 
deduction is obvious as respects both hio* 
tive and judgment. 

It should be written down in capitals — 
that if, with good judgment and proper mo- 
tives. Commander Mackenzie has under a 
reasonable necessity executed real muti- 
neers, not only is he entitled to an acqoittidy 
but to honorable commendation. His ard«- 
ous trial deserves this, as the least an hmh 
orable brotherhood can show a fellow oft- 
cer for a manly and periknis exercise of d»- 
cretion and firmness in an uncommon jiiBO> 
ture. The country ought to give him her 
laurels. ry^ 

It may be proper to slate, that in^Ay 
judgment the penalty of dea^, in Art. 21, 
is not mandatory but discretionary. Not 
only would the language so import — ** may 
be punished with death," but such an inter- 
pretation is in accordance with the oom- 
prehensive inclusion of the technical term 
" murder." We ure apt to start back aX the 
word, as though it necessarily impaited moam 
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fiendish malignity of crime, or bloody exe- 
cution of the violence of ill-regulated and 
crael temper. It does comprise all such 
cases, but additionally every case where, 
without heat of passion, life is designedly 
and illegally taken. We have seen the 
breadth of the term as to cases of motive in 
the precedents of the illegal flogging by the 
court martial, and the firing of the sentinel 
under the mistaken sense of duty. 

This range of culpability on the moral 
scale has been recognised in the legisla- 
tnres of most of the states, which has dis- 
tributed the crime into several degrees and 
assessed answerable proportion of punish- 
ment. We n^y regard congress as having, 
with less definite views, left to a court mar- 
tial in each case the duty of dividing the 
technical crime into degrees by allowing it 
to affix such a sentence as the merits might 
suggest. In case of guilt, you are at lib- 
erty to dispense any military sanction you 
please. 

I will close this paper with one statement, 
as of record, that Wilson was not called 
by me only because of the impatience at 
what was called protraction of the proceed- 
ings, expressly avenred by the accused in 
court, and that the evidence might not be 
unnecessarily cumulative. I never saw the 



man, nor talked with him ; I had a sketch 
given me of what he stated he could prove^ 
and I saw nothing in it that would not have 
aggravated the case of the prosecution ; that 
sketch is at anybody's service, just as I 
ofiered to the accused and his counsel my 
memoranda of my single examination of 
M'Kinley. Did not the judge advocate 
offer on the record to call any unexamined 
persons whom the acciiised would say could 
prove either a mutiny or a proposal of res- 
cue after the arrest ? 

Gentlemen, I now dismiss this case from 
any interference of my judgment. Is there 
one of you that can contest the accuracy of 
Kennedy, the best writer on courts mar- 
tial, as to the hateful labor of a judge advo- 
cate ? " But it may be observed," says this 
able writer, " that he is bound to prosecute 
all oflenders, and that no one ought to un- 
dertake the stem duties of a public prose^ 
cutor, unless he is prepared to repress every 
dictate of compassion, and every feeling that 
might mislead , and to contenm every reproach 
except that of his own conscience." 

Since writing the above, Wilson called on 
me to attest the days of his attendance. This 
was on March 25th. 

WiLLUM H. Norms, 

Judge Advocate*. 
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On the 14th of December, 1842, the United States brig Somen, Commander 
Mackenzie, arrived at New York, from a cruise to the coast of Africa* The 
vessel came up to the navy-yard, where she anchored, holding very little com- 
munication with the shore. One of her officers proceeded forthwith to Washing- 
ton, with despatches ; and, for a day or two, a species of mystery was observable 
in and about the vessel. Rumor, howevtr, soon began to deal with the cause of 
this unusual privacy, and it was not long ere the truth, in its outlines at least, got 
before the nation. 

It appeared that a midshipman, the acting boatswain (a rated boatswain's mate), 
and a seaman, had been hanged at sea, under a charge of mutiny, by the orders 
of Captain Mackenzie, supported by a written ophiion of most of his officers. 
There had been no trial, scarcely an accusation, as respected one of the men ex- 
ecuted, and what was the most extraordinary of all, no overt act of mutiny* 
The following would seem to be the leading facts of this grave and unusual oc- 
currence. 

On board the Somers was a midshipman, named Philip Spencer, a youth then 
in his nineteenth year. This young gentleman was the son of the secretary of 
war, and the grandson of one of the most distinguished jurists New York has ever 
produced. Midshipman Spencer, it was affirmed, had induced a person of the 
name of Wales, who was purser's steward of the brig, or what is called a forward 
officer, to mount on the booms with him, where the parties by using a little pre- 
caution would be out of ear-shot, and where the former abruptly opened a dis- 
course by relating to the latter his whole scheme, first demanding an oath of 
secrecy. Agreeably to the subsequent evidence of Mr. Wales, Spencer intended 
to get possession of 'the brig, by a rising in the night, throwing the officer of the 
watch overboard, murdering all the remainder in their berths, or hammocks, and 
awing the uninitiated of the crew into submission by pointing the quarter-deck 
guns forward, and by other similar means of authority, or intimtdation* Once in 
possession, Mr. Spencer intended to turn pirate, robbing the defenceless, ravi^iiDg 
the females, and murdering the men he might overcome. 
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Wales affirms that Spencer mentioned he bad about twenty of the crew enlisted 
in this enterprise. The conversation took place on the evening of the 25th of 
November, the brig then being on her passage from the coast of Africa to the 
island of 6|i«Thomas, Captain Mackenzie intending to go into the latter in quest 
of supplies, and out of regard to the health of his crew. (See record, p. 194, top 
of second column.) 

The following morning, the conversation of Wales with Mr. Spencer was com- 
municated to the first lieutenant, by whom it was laid before Captain Mackenzie. 
Mr. Spencer was arrested at quarters the same afternoon ; he was immediately 
ironed and placed on one of the arm^hests, under the eye of the officer of the 
watch, there being but one marine in the brig, a sergeant, who acted as master-at- 
arms. This arrest occurred on the evening of the 26th November. 

On the 27th, the main-royal-mast was carried away. In consequence of 
circumstances, which will appear in their place, Captain Mackenzie was induced 
to suppose that this mast was carried away by the connivance and acts of the mu- 
tineers with the hope of getting possession of the vessel in the confusran ; and, 
imagining that he detected symptoms of plotting among certain of the crew that were 
aloft, busied in repairing damages, he arrested the boatswain's mate, whose name was 
Cromwell, and the seanian Small, These two men were also ironed, and placed on 
the quarter-deck. The signs of disafTection increasing, according to the views 
of Captain Mackenzie^ and some of his officers, four more of the crew, M'Kee, 
M*KinJey, Wilson, and Green, were placed in irons on the 30th, and put on the 
quarter-deck. These last arrests were pointed out by certain papers that were 
found in Mr. Spencer's razor-case, and to which he is said to have alluded in his 
communications to Wales, and by other circumstances that will appear as we 
proceed. 

Captain Mackenzie now hesitated about arresting any more of the supposed 
mutineers ; but imagining that he still detected proofs of an intention to rise amoDg 
the portion of the crew that was at large, he began to mature a scheme, previously 
entertained, of executing some of the prisoners, in order to ensure the safety of 
the brig. The matter was formally referred to the officers, having however been 
for some^me before discussed among some of them at least, one or two of the 
younger midshipmen excepted ; and fortified by their approval of the step, Mr. 
Spencer, Croniwell, and Small, were handed at the yard-arms on the 1st of De^ 
cember. From the moment of the executions, no further evidence of danger was 
seen, or imagined, the vessel arriving first at St. Thomas, and subsequently at 
New York, in due season. 

Such is an outline of these memorable facts. The details we reserve for the 
comments which will follow. The. reader will at once understand that there was 
no regular trial, but that the executions took place without any of the forms that 
are usually observed in cases of legal investigations. Oaths were administered 
to a few of the crew, who were examined or consulted by the council of officers, 
but the prisoners were not arraigned, nor was either privy to the proceedings that 
were going on. 

The facts were revealed to the public through the ordinary •channel of the news- 
papers* The first accounts were exaggerated and false, sustaining Captain Mac- 
kenzie's course in terms so extravagant as to betray the temper in which they 
were written, and to demonstrate that the object was to vindicate the act, radier 
than the justice of the country. Inquiry slowly brought the leading circumstan- 
ces before the nation, difiusring in many essentials from the original statementflii 



Digitized by 



Google 



OF THE NAVAL COURT MARTIAL. 265 

though the journals that bad blioclly plunged into the subject foufid no difficult/ 
io maintaining their first opinions, under every state of the facts* Their object 
was obviously to support one side of the question, let the truth lie where it might. 
The moving causes were political animosity, mercantile cupidity, and 4)ersonal 
interests. That the cause was not a desire to support truth is self-evident, as^ 
men who merely wished ibis, would not have involved thenuielves iii the dilemma -i* 
of being obliged to maintain conflicting propositions. / ^OL 

The political malignancy which has been displayed in this transaction, in one ^^ 
journal at least, may justly he likened to that of the spirits of darkness. The 
V^rorld has probably never witnessed its parallel in a country pretending to civili- 
zation ; demoniacal passions having been exhibited in a nakedness of deformity 
that is unusual even in our own greatly degraded press, unrelieved by argument, 
ingenuity, or decency of language. In the case of the particular press mentioned, 
the course taken defeated itself — a general feeling of indignation pervading the 
country, on the subject of its inhuman coarseness, its vulgarity, and its ma:lig- 
nancy. But other presses were evidently influenced by the same motive, though 
conducted with greater ability and a more seeming moderation. The whole is to 
be attributed to the peculiar relation that Mr. Spencer, the father of the young 
officer who was executed, bears to one of the political parties of tlie country. 

Mercantile cupidity had its share, as usual, in the course of a portion of the 
dty press on this occasion. All mercantile communities are liable to these tortu- 
ous views of principles, on such subjects as are supposed to affect the fluctuating 
and sensitive interests of trade. As a body, men whose entire fortunes are con- 
stantly in jeopardy by the extent and hazards of their operations, are not to be 
trusted in matters that are supposed to conflict with their interests. The magni- 
tude of the last proves loo much for poor human nature ; and in saying what we 
do of this class of men, we are not saying they are any worse than the rest of 
mankind, but simply that they are no better. Others, under similar inducements, 
would prove as weak, but no other large class of the community is as often, 
or as violenriy tempted. In the present case, it was supposed that ships and in- 
surers would possess greater security by an oriental administration of justice, than 
by giving to the citizen a hearing before be was consigned to the gallows. 

It is important to the well-meaning and disinterested American to reflect oa 
many of the consequences of this influence of the mercantile class. The mer* 
chants are collected in towns, and form a concentrated body of great temporary 
power, when disposed to act unitedly. They control most of the leading presses 
around them, by means of their advertising and other patronage, and all our large towns 
being strictly commercial, it is no unusual thing for this body of men to take the 
mUiative in public opinion, frequently giving it a false, though rarely a permanent 
direction. That individuals of this class, owing to greater firmness of principle, 
and more clear-sightedness in morals, rise superior to the mistakes of their con- 
temporaries, is undeniable. Such men are honorable exceptions, and merely 
prove the existence of the rule. They deserve more than usual commendation, 
however, for acting right while strongly tempted to do wrong. 

The personal interest that was used in the case of Captain Mackenzie was no 
more than was natural. This officer enjoyed probably a much higher literary rep- 
utation than he merited, and his literary associations gave him the advantage of 
possessing the support of many willing and ingenious pens. His place in the corps 
was not sufficiently high to create envy, or sufficiently low to produce indifference* 
Then he enjoyed a respectable local family connexion, which was active and effi^ 
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' citot in bis b^Mlf* We do not live in the age of Bratuses, and, as things go, 
it was to be expected tbat tbese connexions would espouse his cause, perjm 
out n^a$* 

Experience is daily setting at naught the most plausible inferences of human in- 

Snuity. In nothing is this more true than in the workings of political systems, 
e who looks only to theory in politics will find stubborn results crossing bis 
logic in a thousand ways that he least expects, the management of the affairs of 
diew<»'ld being solely a thing of practice. The merely bookbh philosopher in his 
speculations usually la3rs doiwn the dogma of the independence of sentiment that 
ought to be the result of popular institutions, while the man of observation and 
experience knows that the tendency is to create so much community-power as 
almost to annibihite individuality* 

, To apply these principles. The theorist, in reasoning on the facts of the Som- 
ers mutiny, would be apt to pursue a thread of argument something like this : 
America is a country of equal rights, in which person and prc^rty are justly 
protected without reference to station or wealth. It is the boast of the meanest 
ckisen, that the laws were designed for his especial protection. The state is» in 
t degree at least, his agent, and in no degree his tyrant. Now, here is an officer 

fof that state who has used the authority be wields in the name of the state to take 
the lives of three of his subordinates without a trial — by his own account of the 
matter, wuhotu a hearing — ^without any overt act of mutiny, violence, or of resist- 
ance even in the gasp of death. He may be right ; but the community demands 
that he show, in the clearest manner, the necessity which alone can justify so 
grave a step. If the name of an American citizen can not be a warranty that Kfe 
will not be taken without the accusation, hearing, and condemnation, required l^ 
the law, of what use are our boasted rights ? If the American is not assured of 
this privilege on board an American ship-of-war, which exists only to defend those 
sacred rights on the ocean, where can he be assured of its exercise at all. The 
whole nation stands in stem expectation d* the justification that can alone exense 
the deed : *^ Make evident the overwhelming necessity for exercising our author* 

y) ky for thus setting aside the action of our laws ; for sending three of our number 
into eternity with so brief nodce, by means of our own military force ; for using 

; tbat which we intended as an instrument of shielding the American on the tngfa 
seas as an instrument of his destruction. We admit that circumstances may jus* 
tify so extraordinary a departure from the safe rules of legal inquiry, but of the 
existence of these circumstances give us the clearest proof; we wait for it impa- 
tiently, prepared to hold you to a most rigid responsibility, and yet prepared to do 
you ample justice." 

Such would be the speculations of the theorist. In Russia, men might think 
the emper<H> ought to feel thus, but none would dare to express an opinion con- 
cerning the justice of the state. In England and France, a natural sentiment, 
heightened by the jealousy of power, would probably have impelled the bulk of 
the population of both countries to assume an attitude of so much menace, as 
might readily have induced their governments to incline toward a too little di^ 
criminating, if not to a too hasty decision, adverse to the conduct of the officer. 
In this country, the feeling has leaned the other way, no small part of the popula- 
tion seeming to be satisfied with an exhibition of authority on the part of a 
public functionary, that is flattering to a species of national pride which i^ ftr 
more general than creditable. Men have talked among us, and we doubt ftoC 
ielty as if th^ exulted tbat one ^^ of our inkers, on l:^rd one of eur i^ips» 
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bas baqged three vUlains lybo bad conspired to run awaj with one of our 
vessels !** 

Of the Aree classes of feeling here described, the second is the safest and most 
conducive to justice'. The time has been when the clamor of England might 
hare proceeded too far; but in the present age, the justice of the nation, stimula- 
tfed on the one hand by the distrust of hereditary power, and restrained on the 
other by the responsibilities arid caution of the government, would be more likely 
to produce a just result in such a case as this, than either the stifled sentiment of 
Russia, or the self-satisfaction and passive indiflference of our own country. 

In no country but this, that has any claim to political liberty, would the govern- 
ment dare to pursue the course which has been taken by the government of our 
own in connexion with this matter. We think that a very cursory examination 
of the^facts will make apparent the gross impropriety of the course taken by our 
own authorities. 

An officer arrives from sea, and reports that he bas used the anthority derived^ v^''^ 
firom government to execute an American citizen, coolly and under the semblanco 
of military discipline, without a trial, or even without a hearing. His officers sus* 
tain him in the deed, and were accessaries to it. If he is guilty, they are guilty ; ^ 
if be is innocent, they are innocent The crew were the compelled instruments 
of these officers, who stood over them with arms in their hands, menacing the ^ ^ 
disobedient with instant death. Now what, in the eyes of reason and justice, 
should have been the course of those intrusted with the vindication of the laws 
under circumstances like these? Clearly, to have at once separated all the offi- 
cers fram all the men, to have put the latter under the charge of disinterested 
persons, with strict orders that they should not be tampered with; either for, or 
against; and then to have directed the necessary legal measures with the closest 
attention to impartiality and justice. Was this done ? We all know it was not. 
A court of inquiry was convened, and during weeks of its session, the men, the 
only impartial witnesses in the case, were left immediately under the military con- 
trol of those whose conduct was under investigation. It is idle to say that the 
facers were relieved by the responsibility assumed by their commander. They 
were accessaries before the act, and must in law, as in reason, stand or fall with 
him. 

It is said that Captain Mackenzie, on his arrival at home, made a brief report 
of the event, and asked for a court of inquiry. It is unfortunate for all parties, if 
this statement be true, that his request was not instantly granted, as it clearly 
ought to have been, let the facts be what they might. It was enough that a man 
had been executed f^rithout a trial, to render a court indispensable. It is under- 
stood, however, that Mr. Upshur, then secretary of the navy, asked for the details, 
and obtained the report from Captain Mackenzie which has since been published*; 
the most extraordinary document of the sort, perhaps, that ever was laid before 
the world. On this report we intend not to dwell, except as relates to its facts*, 
and as it is directly connected with that obliquity of mind which we conceive to 
huve been at the bottom of this unfortunate occurrence. There is, however, a 
passing remark due to Captain Mackenzie, in refereqce to his report. It has been j 
said that he was blindly defended by a portion of the public journals, as soon as I 
the fact of the execution became known, owing to a variety of influences of an 
improper character. It is but just to add that he was also blindly assailed ; less, 
we think, from any determined hostili^ than from a natural horror of his act, and, 
in the end, from the opposidon created by the brutal and ty^rj way unjustifiable 
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course of some of his supporters. Among other things falsely charged against 
Captain Mackenzie, one or two were connected with this report It was said 
that, after the executions, he had ordered the crew to *' give three cheers to God," 
meaning three literal cheers in honor of the Deity* Such is not the statement of 
the report, in which singing a psalm in praise of the Almighty is figuratively so 
i presented to the crew. The last is bad enough, though purely a matter of taste, 
1 without dragging in the revolting misstatement. Then Captain Mackenzie is 
made, by many persons, to say to young Spencer, as a reason why he ought to 
be resigned, that, should he get home, his father's influence would protect him, 
and on that account he ought to submit to be hanged at sea. What Captaio 
Mackenzie represents himself as saying was totally different. Mr. Spencer had 
expressed an apprehension that this affair would injure his father — a creditable 
feeling, and one that was touching, under the circumstances — and Mr. Mackenzie 
endeavored to lessen bis regrets on this point, by stating that his father's influence 
would protect him, should he be carried home, a circumstance that would be more 
likely to injure the father than the execution of the son. 

A court of inquiry, composed of Commodores Stewart, Jacob Jones, and 
Dallas, was convened in this case, December 28lh. This court sat until Jao^ 
uary 19th, when it sent in its finding. Previously to the meeting of this court, 
however, or immediately after his arrival in New York, Captain Mackenzie put 
several more of his crew in irons, sending them along with the four survivors of 
those arrested at sea, on board the North Carolina, the guard-ship. This fact it 
will be important to remember as we proceed ; the charges against the men last 
ironed, being that they were concerned in the transactions which induced the ex- 
ecution of Spencer, Small, and Cromwell. We repeat, it is a material circum- 
stance to remember. 

Nearly all the officers and crew of the Somers were examined before the court 
of inquiry, the exceptions amounting to some ten or twelve only. We regret 
that the record of this court has not been published, as it clearly ought to be, aod 
we do not like to waste time on mere newspaper reports. It is safe, however, to 
say that no one, Wales excepted, testified as to any direct knowledge of any mu- 
tiny, at all. The testimony of Wales, as given before the court martial which 
terminated the proceedings, will be given in its place. Many of the others, in- 
cluding most of the officers, saw, or fancied they saw, evidence of a disaffected 
spirit in divers of the crew ; certain acts were construed into such as were disre- 
spectful and disobedient, if not mutinous ; but no one of the men examined could, 
or m tell, of any direct knowledge, on his part, of an intention to seize the brig. 
Captain Mackenzie affirmed that many of these men could reveal important facts, 
if they would. Now, nothing is plainer than the justice of saying Uaptain Mac- 
kenzie ought not to have hanged a man without a trial, unless in possession of 
Undoubted evidence to justify the deed, and, if in possession of such evidence, 
nothing was easier, under the known circumstances, than to have produced it* 
What the testimony offered really was, will be seen in the sequel : but it was a 
very unsatisfactory excuse for an officer who had resorted to so high-handed a 
measure, to find it necessary at all to complain that testimony was withheld on 
the investigation, that could have had no influence on his course, when he com- 
mitted the act, inasmuch as it was no more forthcoming then, than now. Before 
an allegation of this sort could be at all received, or believed, it was clearly in- 
cumbent on Captain Mackenzie to show that these persons were connected witb 
the plot, and, if able to do that, to have them punished. 
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I 

Although we do not possess the means of going into a full analysis of the pro- 
ceedings of the court of inquiry, they can not be passed over in total silence. 
About its finding there is no question ; that having been published by authority. 
Neither can any objection be raised as to the witnesses examined, though some 
might be raised as to those who were not examined. It was proper, under the 
circumstances, to examine everybody who was in the brig. No one was on trial; 
but the object was to obtain the truth generally. It can not be said that the ac- 
cused men ought not to be examined, for, on such a principle, a commander 
might arrest everybody who he thought would testify against him, and carry 
everything his own way. Besides, one or two of the accused were examined be- 
fore the court of inquiry, though most were not! We could point out many 
other substantial objections to the proceedings of this court, but the whole of the 
main question, as it came up in the authorized testimony of the court martial, lying 
before us, we shall reserve our arguments for that. A few words on the finding 
of the court of inquiry, therefore, must close our present remarks. 

The finding of the court of inquiry was a complete justification of the act of 
Captain Mackenzie, and of all concerned in it. Apart from those which arise 
generally from the state of the entire testimony, as it has been published, we have 
three particular objections to this finding. In one place the court says : *' And 
that the brig at the time of the execution was, by the log, distant from St. Thom- 
as 525^ miles, at which place she arrived on the 5th December, 1842." 

Now, why is this fact stated with so much emphasis and minuteness ? Of what 
particular importance was it to ascertain the precise distance between the Island 
of St. Thomas and the spot on the ocean where the executions took place, that 
this court should thus incorporate the fact, with their solemn finding in the prem-* 
ises V Some meaning must attach to it, else would it have been just as pertinent 
to have stated the distance between the spot on the ocean and the port of New 
, York, or of Lisbon, or of Liverpool. It could not have been on the supposition 
that St. Thomas was the nearest port, the fact being notoriously otherwise. An- 
tigua, Barbuda, Barbadoes, Martinique, Guadaloupe, and several other islands, 
were much nearer to the place of execution than St, Thomas; some of them not 
much more, if any more, than half the distance. It can hardly be the court 
meant that the Somers, being bound to St. Thomas, could not and ought not to 
have turned aside from her course, it by so doing, the terrible necessity of using 
the power of the country to execute an American citizen without a hearing, could 
be avoided. Had such been the meaning of the court, it would have said so* 
The allusion to St. Thomas is specific ; in some way, that island must have been 
supposed to bear a peculiar relation to the proceedings of Captain Mackenzie. 
To suppose the court makes the allusion without some motive, is to suppose it 
would trifle on a most solemn subject, and will not be believed. 

It was to be wished that the court of inquiry had be^n more explicit on the 
subject of the allusion just mentioned. We have examined the point with care, 
and can discover but one solution of the difiiculty, and that is connected with 
errors in law, morals, and all just political principles, that can not be too strongly 
condemned. 

Some of the witnesses openly laid down the doctrine that, in their opinion, a 
man-of-war ought not to go into a friendly port to seek protection against a mutiny 
of her own crew. *If a ship-of-war can not take care of herself,' they say sqbstan-| 
tially,< there is no use in her being a ship-of-war.' Captain Miickeozie virtually 1 
admits, before the court martial, that he and his officers reasoned in the sai^ei 
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way. He hoped to find the Vandalia at St. T*homas, and should have gladly 
placed himself under the protection of her guns, but not under that of any foreip 
guns (see rec., p. 72). If the court does not adopt this reasoning, we can see no 
reasoning, short of a downright mystification, and of that we are far from accusing 
its members, that it does intend, in connexion with this distance. As the reason- 
ing involves some of the falsest principles that could be received into a service, in 
our judgment at least, weSntend to meet it at a little length. ' While it was con- 
fined to a youth, it might be pardoned as an exaggeration of inexperience and the 
commencement of his service, but, as adopted by a commander in the navy, and 
still more so, if thus indirectly recognised by three highly respectable and old 
captains, it becomes important to examine whether the principle be right or wrong, 
safe or dangerous. 

In the first place, if the Somers sought to get under the protection of the gons 
of the Vandalia (see rec, p. 72), it is a clear admission that a man-of-war is not 
always competent to her own protection, since 'she may sometimes want another 
man-of-war to do her this important service. This is equally true, if she were 
to come into an American port with that object. Reasoning on the logic of the 
young witnesses to whom there has been allusion, in connexion with Captain 
Mackenzie's avowed intention to get under the guns of the Vandalia if he could, 
vre find ourselves met by a palpable contradiction. 

Then we all know it is not true that a man-of-war will not seek protection, in 
t fiiendly port, in p^ave emergencies. It is done constantly, in peace, or in war. 
Protection is sought in this way, from the elements, from the horrors of sta^v^ 
tion, from enemies, and why not from mutineers ? Does any one believe that 
Captain Mackenzie would not have stood for Guadaloupe, on this very occasion, 
if be had fancied he could save his own life, and those of his officers, by so doing, 
Und that be could not save them in any other way ? Unless so much be assumed, 
the question is narrowed down to this — ought Captain Mackenzie and his officers, 
in order to avoid the grievous necessity of hanging American citizens without a trial 
-—nay, without a hearing— to submit to a mortification of their professional pride, 
to which they would certainly submit to save their own lives ? Is the justice of 
the country of so much less importance than the lives of any dozen of its officers? 

But, there was no just mortification connected with the affair at all. Could 
Captain Mackenzie have reached Antigua, or any other island, and had be gone 
to its governor and said, " Sir, I command a small American vessel-of-war, on 
board which, a mutiny exists. I am without marines, and dare not go on my owo 
coast, with certain of the ringleaders on board. I can hang these men, and thus 
get rid of them, and assure the safety of my brig ; but America is a country of 
laws ; 1^ is tender of the rights of the citizen, and most of all of his life ; try the 
men I can not, and I prefer the humiliation of coming to ask your aid, to using afl 
«»tbority that has been committed to me in order to enforce the laws and princi- 
ples of my country, hi a way that may seem to do violence to both:"— Would 
ibis be mortifying to any right-thinking man ? Is there an American living, whose 
Opiofioa ^ entitled to the least respect, who would not have pointed to such ao 
act in exultation and honest pride, supposing that his own officer bad acted thu8> 
and a ^sreign ofiieer bad, at the same time, acted on die avowed principle of Cap- 
tain Mackenzie ? Would not the whole country, in such a case, have justly ex- 
tdted in the superiority of its own system, its own political ethics, as opposed to 
'diose of the tyrants of Europe? But, running into a port, does not infer the ne- 
cessity of asking aid of any one. A small craft might have been chartered, the 
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nratiDeers, under charge of a guard and an officer, placed in her, and a convoy- 
been given to the nearest American port, and not a foreign officer known anything 
about it. Nay, had the islands been neared, some small craft would probably have 
been met at sea, with which this arrangement might have been effected, even with- 
out entering a port at all. If the prisoners could be hanged, they could certainly 
be transhipped. There always existed the ample excuse of sending the men 
home, in the month of December, under cover, in preference to leaving them ex- 
posed to the elements on the deck of their own brig. It is surely permitted to an 
American naval officer to exhibit humanity in some form or other. 

Let us assume a new state of facts, and apply Captain Mackenzie's principle to 
it. The Somers fe lying in a friendly port, when Mr. Wales reveals his secret. 
All the dangers exist, which Captain Mackenzie supposes to have existed on board 
his brig* on the 1st December. Now, he could not rely on the naked circum- 
stance of being in a friendly port, without communication with its authorities, else 
would his decision not to seek the nearest friendly port rise up in judgment against 
him. If the mere fact of being, in a port is security, where was the humiliation of 
going quietly into a friendly port, and anchoring ? But the seizure might as easily 
take place in a port, as at sea. A man*of-war goes and comes without being 
questioned, and the plot could have been executed in a harbor as well as out on ' 
the ocean. The danger exists, then — it is necessary to suppose this, or there was 
no excuse for not running for the nearest haven — and something must be done to 
gave the brig. The men could not be hanged in a neutral port, which would be 
an invasion of neutral territory; hanged they must be, or they will seize the brig; 
honor forbids asking protection, and no alternative would remain, under Captaia 
Mackenzie's theory, but to go to sea in order to save the vessel, by hanging the 
ringleaders ! To this dilemma does his doctrine reduce him* 

We do not affirm that the court means to maintain the untenable position that 
an American man-of-war is always to be sufficient for her own wants, agreeably t^ 
the unfledged notions of one or two of the witnesses, but we do say that we can 
see no other application of their fact, but that we have mentioned. A more per- 
nicious principle than that avowed by Captain Mackenzie, in connexion with this 
point, can not well be imagined, and, if there are any in the country who believe 
ho, or any other man, would carry it out, in a case directly affecting his own iifet 
with bis eyes open, we are not of the number. 

The other point in the finding to which we especially object, is set forth in 
these words ; *^ That Commander Mackenzie, under these circumstances, was not 
bound to risk the safety of his vessel, and jeopard the lives of the young offi- 
cers, and the loyal of his crew, in order to secure to the guilty the form of trials** I 
&C., &c. 

Now, nothing can be more just than to say that Captain Mackenzie was not 
obliged to risk his own life, or that of bis officers (the age we consider to be a 
mere adrcaptandum allusion, an old man having precisely the same rights in the 
premises as a boy), in a clear case of danger. To affirm thisi is simply to sa^ 
that the question was, it is your life or mincy and, as you are the aggressor, anil 
are clearly wrong, you ought to be the sufferer. It is the right of self-defence, 
and the evidence of that necessity being clear, there was no call for refinement m 
the reasoning. But the question here was, firstly, of the guilt ; secondly, of the 
unavoidable character of the executions. Who will, or can say, the guilt of Croni- 
well was clearly established ? It has been guessed at, not proved. Then bow 
was it, as to the necessity, and what is the precise point at which a commander 
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is to be at liberty to say that bis young officers are to cease to run any risk ? We 
all must submit to certain risks, ashore or afloat. A man may imagine another 
seeks his life, may have the fullest moral conviction of the fact, but he can not be 
permitted to shoot the object of his dread to put an end to these risks, until he is 
driven to the walL Any other doctrine than this, would soon make the country 
a slaughter-house. We conceive the only way in whiclf this point can fairly teB 
in favor of Captain Mackenzie, is to say that he had no other rheans of saving hia 
Vessel, himself, or his officers, than to hang those he did hang. That is a justifi- 
cation no one will dispute ; not even the law. Did the facts sustain him legally, I 
they would sustain him morally ; but to assume that men are to run no risks, or 
what they imagine risks, and particularly man-of-war's men, before they rig the 
gallows, is to assume what neither law nor reason will sustain« We take this por- 
tion of the finding to possess more of the character of an argument, than of a clear, 
dispassionate, legal decision. This doctrine of risks, completely developed, would 
soon destroy the best marine that ever showed its flag on the ocean. 

While the court of inquiry was in session, the prisoners remained in confine- 
ment, ironed most of them, without any charges being brought against them. The 
ftruth is not to be concealed ; they were dealt with asr sailors, and not as citizens. 
^It often happens on board ship, that severe and prompt measures become neces- 
iuu*y, and military discipline sometimes unavoidably conflicts with civil rights. 
Pending tlie existence of the court of inquiry, there might have been a sufi^eient 
teason for keeping these men in confinement ; there was none for keeping them in 
irons, we think, as is shown in the fact that some were not thus fettered ; but, the 
moment that court ended, they were entitled to freedom, or to know the specific 
charges brought against them. No charges toere brought, however ; week passing 
after week in painful durance. In the meantime, an attempt was made to indict 
Captain Mackenzie for murder. The grand jury asked for instructions from the 
judge, on the question of law ; and, after a solemn hearing of counsel, the court 
charged that it was not competent for a civil tribunal to interfere with matters 
that wete pending before a naval tribunal, in consequence of which the bill was 
ignored. 

We have no intention to extend this article unnecessarily, by dwelling on these 
proceedings in the district court. We shall briefly say, that, after examining the 
subject at some length, we are of opinion that the case belonged exclusively to 
the civil tribunals, though the court of inquiry was perfectly proper. So many 
questions were involved in the affair, that it was right the department should be 
put in full possession of the facts ; but, this inquiry ought not, in the least, to in- 
terfere with the ordinary course of the justice of the country. Captain Mackenzie 
was not on trial, before the court of inquiry ; he was not even arrested ; so ftr 
from having his sword taken from him, he continued in command of the Soraers. 
Nor was his presence necessary for the legal proceedings of the investigation. He 
might have taken his hat and walked away, as the late Commodore Porter did 
from the court of inquiry in the Foxardo business, had he seen fit. Unless or- 
dered to attend, with a view to facilitate the proceedings, he was under no legal 
obligation to be present, and, if ordered to be present, it was not as a prisoner, 
but rather as a witness. An officer is no more in the hands of the law, pending 
a court of inquiry into his conduct, than is the citizen, while a grand jury is bear- 
ing testimony in hb case. 

There is something unexplained connected with the proceedings of the depart- 
ment, during the brief interval that occurred between the publication of the fiod- 
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iog of the court <^ inquiry and tbe arrest of Captain Maeken8ie« under the dnnrge 
of murder. Something like a very supererogatory parade of impartiality appeared 
in tbe government journal beeauae the enormous opportunity of two or three days 
was left for the friends of Cromwell to procure Captain Mackenue's arrest by 
ordinary criminal process, the party, as it has been said, passing that time in a 
bailiwick where the usual course would not be effective against him* As soon as 
put under arrest by his military superiors, Captain Mackenzie had the pledge of 
a decision already made, by the district court judge, that he would not interfere 
with a military tribunal* We should like to see these proceedings examined by 
some one who is more familiar with the fiicts than we are ourselves. It appears 
by the record, however, that the proceedings were so nuich hurried that the judge 
advocate was not prepared to open when the court martial convened. 

There is another point connected with tbe finditig of the court, to which we 
will advert. It says, that '* during the confinement of the prisoners, sullenness, 
discontent, inattention to duty, disobedience of orders, ojlen^ as seamen know^ and 
naval records prave, the sole precursors to open acts of violence and bloody were 
manifested by the crew," &c. 

The reasoning of this sentence strikes us as singular and untenable. Mutinies 
kave two general characters, the one of c2ifa^c£ton, the other of dhut yiracv . That 
of tbe Hennione was of the first class, that of the Bounty of tbe last. One jKf#* l y 
eeeded Iroih^sentment, ill-treatment, and a desire for revenge ; the other from y^ 
a plot, conceived to carry out a favorite object. That symptoms of the feeUng 
which produces the first class of mutinies should be discoverable, is as natural as 
it is that th^^ere conspirator should aim studiously at concealment. The mutiny 
of the Somers, if mutiny were seriously contemplated, was admitted (o be of the 
latter ChBST^ 

Shortly after the arrest of Captain Mackenzie (arrested techniadly ; sot con- 
finedy though charged with murder, while the alleged mutineer, against whom 
no legal charges ioa^e ever brought^ were mostly kept in irons and under the eyes of 
sentinels), a court martial was detailed for his trial. The whole proceeding was 
so singular as to deserve a notice. The charges will be found at length, p. 1 of 
the appended record. 

These charges are five in number, viz., murder, oppresdon, illegal punish- 
ment, conduct unbecoming an officer, cruelty and oppression. The first three 
of these charges referred to the executions, in their specifications; tbe fourth re- 
ferred to special treatment alleged to have been given to Mr. Spencer, and the 
fifth to alleged punishments inflicted on different individuals of the crew. 

In the course of the trial, the judge advocate laid down the law in such a naan- 
aer as to reduce these charges to three; murder, oppression, and illegal punish- 
ment. The charge of general cruelty appears, however, to have been abandoned 
for the want of proof. It probably never had any legal foundation. Captain 
Mackenzie, then, was virtually tried on the three cliarges of murder, illegal pun- 
ishment, and oppression, the specifications referring to the hanging of tlie three 
persons so often named. 

The court sat nearly forty days, during which time one of the ablest of its mem- 
bers withdrew on account oC indisposition. The accused was acquitted. The 
sentence was no sooner known than the journals began to circulate rumors of the 
manner in which the court had been divided. On the one side it was said the 
opinion was unanimous^ and the finding an *^ honorable acquittal." This last as- 
sertion was audaciously persevered in, for a long time, directly in tbe fiice of tbo 
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pln«Beobg3r.oif the findfl^ itself, -with iho addilkNnitl.eqaaUjr iiaibuiided de^ia- 
ttoa tkut the pregidenC ^' approved" of the proceedings. of the coiirt* 

Owing to cireuimtancestbat ere too familiar to need, repetition, the fuels h^m 

i hcien drawn outj on authority,' and th^ appear to be as fofiowa : On the charge 

. . : of minder, tiu^ee of the court voted that Captain Mackenzie was '< guilty,'^ ani 

£ nine voted that he was ^^ not guilty." As the law, to make up a finding that should 

• > touch the .life of the accused, required a vote, of two thirds,. the vole woukl have 

^ acquitted Capt. Mackensie on tfab charge, had it evea stood seven against, tie five for 

biin. On the.charge of illegal punishment, the vote appears to have been four, gttil« 

ty ; e%ht, not guilty. On the charge of oppression, the vote was an aoquittidr 

The guestion of the phrasetoilogy of the general finding now.arose in It conversatioQ, 

which made its tmportaBce apparent- All mwt now vote for " acquitted," as iha 

'^. ^ -.aocuaed had. been found '^not guilty" on each charge; but findings often say 

Whon^rably acquitted." On this last point the vote was taken, when j)ine voted 

liar >^ acquitted," and three ibr ^^koniorably acquitted." The finding of a simple 

laequittal was consequently sent into the department. Now, by the laW) no "<Mft* 

/ence" of a court martial — cases that occur out of the /CotiAtry, excep^d-Hjan )» 

eahried into executim^ without the ''approval" of the pilesident* In this c^ise 

diere wat no sentence, and, of course, no '' approval" was necessary. A general 

0|||r appeared from the department, stating that the finding was ^^o^^rmed," but 

tlft'sigBature of President Tyfer was not affixed. With this brief history of tb& 

&c£s5 we packed to a consideration of the merits of this important qas<e% 

In forming our estimate of the conduct of Captain Mackenzie and his officers, 
it is indispensable, first to ascertain on what points it turns. Many varying posi- 
tions have- faeea laid down. in the premises. Son^e have contended. that Captain 
Mackenzie was bound to show first, that a mutiny actually existed ; second, tkt 
^tkepaitiejs. executed ^ere oooBecteid wtth it; tbhrd, that the executions were 
indi4>c»sftble to the safety, of the brig ; aud, in the la^t place, that every ppp<»^ 
glumly tha^ tm$ 7Uces$aryi wtd which the safety of the vessel would allew, waft 
/ given to the ra^ n hanged, to vindicate themselves from the. charges. on which they 
/ were exQcuted; .Thi8,^as we underatand him, was substantially the ground taken 
/ by the judge advocate. 

/ We do DOt conceive this to have been the true issue, thOiMgh we subscribe in 

/ pari to the kst conditian. 

I ' Others maintained it was sufficieQit for the vindication of Captain MackeDsie* 

that; he. conscientiously titaught the first three &cts just, named,, egusted. "Shm 
persons were silent on the subject of the last condition ; probably under a seei^t 
eimBciou^n(ws it i^ver was fuifiUed. A i^ety of modified opiniona^have bi^Q 
giVeo^ varying between these two.^ We conceife the true issue, both in law aadii^ 
Inorals^ to h^e been this: Caplain Madcenzie was bound to show that such s 
oase was pcesefited to him, as JirstiFiBB him in juai«iE:ylNa in all the facts mention* 
^ ed in the fiiet el the tvm cases given, and then tosJaow that he allowed the accused 
\ e^Eery oppoartunity of defence, that he viBBJuHified in kliemng could be granted 
to them, with safety to his vessel. 

The reader will see our fesue does not turn on the literal facts of the case, but 
on the manner in which these facts,^real or supposed, were presented to Captain 
Mackenzie. A contemplates a silly frolic, blackens his face, arms himself, aod 
breaks into his friend's house, in the dead of night, and attempts to firighten hiin* 
But B shoots A. Now if it can he shown that the frolic of A had been pie- 
viously communicated to B, thi^s would be murder. Some minor facts u^gbt 
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e^M) 3P^)4€|r. it manslaughter, poaaiblf f rbut it*woaMab«r Jtt&tiivltekoniicjd^ 
supposing B to have been deceived. Thus, with Captain Mackenzie^ Sfe 
Sender may have Of^nCea^liited an idle giyst ifi cti t iop^ bat' ba^e by8ti6ed so^pro- 
foupdly a^ to justify hi^tec^e^ntion; were tbeotbier cottdiCfoad^ our isttuefttlfilted; 
Iq tills x^ae, there would have beeo no real mutmy^ but inereljr sofSokm App^edr^ 
ane^fi ofoue, 

Q0 the other hand, a mutiny might ba^e exisited witfcout the><acti of the case; * 
as th^y were presented Xo Capt^a Maekensie;, justifying thai ofiser-ia believing 
intthe .gvilt :of the parties, and oonsequentiy without jttstiQuingUidre^odcutioiis, 
whatever might be the danger of the veaa^ Tlua is a pointon which we know^ 
fiofp ,pQt»QqaI explanatioQs, (hat one of the judges of Captain Mmkemwi or at 
least a meqfiher of ope, of the courts, differs fiom ucu Thad gemlemad seemed 
to think if guilt w^e $ub9fiqueiuli/ pwv^^ k was. enough to justify Capmin Mao 
kenzie <m that/poin^i ^though be did not get tiie evidence^ umilafoertbe eleetH* 
tion ! Many lawyers would probably take the same grotrnd^'altihou^ we kticfw 
1^ |a be Ui1ten£ibl0, in mdralsi andbeiicre it to. be so ki law. We oonoeive the 
9jp^nion8 of Iawyer^ would b^^aptio be. influenced by what i^o«dd b^, and ought 
t&. be done, in H case that approaches n^r to our own^in appearanoe) though 
ii; does, not touch it. Thus, if. A be indicted for ani ofiedce, under, supm^sed- 
oircumstancesi atid it should turn out »» the tmal; that be committed the o flfa ( U f 
l^tit under another set of circutoe^mces^ he would km found guihy, pvov^dea tbv 
technicalities did not necesaarily m^ke another issue^ This woold b^ i^htt a# 
tbe guilt of tbe party tried, would be the point to reach. Bat^ ia the case befom 
1IS1 the point to be reachad^ was the gailt or innoceaceof^CaJ^atniMaekeinEie^^ 
i)ot th{^t of Mr. Spetieer* Jurors would be greatly influienced by snoh facts^ doiabl*^ 
less ; but ought they to be ? Is this a caae^ in which a man is «o be justified bjr 
giom^ at alH «vto though he g«w» light ? 

It is a poor rule that will not work both ways. Capttm Macb^Eaie's friends 
'^jMild be the first to .app^ out issue ta hb behalf, sboald any proof unexpeotedljr 
appeair t)o show, unequivocally, that Ciemwell, for instance^ w»* innocent Tbejr 
would: then fall back on our principle, and affirm thai aj?peaii(»»dri'yiM«|/I^i Captatai 
Maokenssie in believiig him guilty* In this) tbey woiUd td(e fair grounds, bo 'finr 
a» princiqpl08 are^ ^onc^rned, and we can not seehow Gapmin'Mickeotie'a «ondiiel; 
can be vindicated by iaets* that appear after, the exeoOtion« W« repeat^ we knorw» 
be co^id not thus be vindicated, in«ffiKmls, and morality and legality, iniquestmni 
likei this, usuallyi if not unifbrmly, run in parallel liaes^ W« da not'dtreU Oi» 
tbia p^mt beoause we deem it very essential. to what is to foUow, bt*t»merely ^lafi 
we may settle princif^s lui we proceed. It is. a nice queaaeni^ we iMkuit, on whiel» 
much itfay be ^aid on, both sides^ We should be willing: to etxaniine this ciase on 
tbe broader ground of the two, thoogh we thitfk ineo doing tfe/siiould coocedo 
a juat priwaple. . . v , * 

Our issue, then, is this. Such a state of facts muat be made out as wonldr' 
jwt^ Captain Mackeneio and his orders in thMing the pa^iefii guilty, andjn^ 
Uiinkiog tbe. executions absolutely necessary in order to sav^e tbe biigi Mft4r giving;^ ' 
the eecimd every <fppo7%unity of defence that was compatMe tvkh pnudmce* To ^ 
raise any issue sbort of this, woaU ho a mockery of justice, and would be to 
itointain, in e6rect,,that the life of the American citizen, on board ^n Ameriqatt 
roan-of-war, is to be held on the tenure of his eonunander's iK>tion8, however wiW 
(M* unreasonable. Tbe reasoning must be such as to satisfy the common mind^ 
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I 

jmd the paitiei toeiiaed must have every arsilable opportcimtj of defending ihmh 
lohreSi' 

Hayii^ thus laid down our premises, as relates to what we eoneeire to be the 
irueassue, we will attempt to settle one or two other principles of a rerj different 
obaracter, before we enter on the inrestigation of facts. It has been said that 
Captain Mackenzie's literary pursuits had given him the support of many literary 
men. Among otiiers of that class, has appeared a gentleman who has high daims 
to be heard, and who lays down the position, that the dze of the Somen, was 
gf^tly against the officers in the event of a conflict with the crew ! We oen- 
ceive that nothing can be more erroneous. 

The Somers is a brig of 266 tons. Attempts have been made to show that 
her cubic contents would greatly reduce this tonnage, as if that were a matter of 
any moment. The largest tonnage is obtained by measurements of her lengdi 
and breadth, and, as both these refer to her dimensions on deck, they alone can 
affect the scene of the conflict. 

The siae of the Somers was, perhaps, as near as possible to that which was the 
amet desirable for iter officers, in the event of such a conflict Had she been 
SHich smaller, all her officers and petty officers might not have been able to act 
tog^ier, and thus have lessened their efficiency ; while, bad she been muck 
la^tt, tiiere might have been too much to defend or to avoid, for so small t 
partJ^ Place twenty men on a frigate's quarter-deck, and they could be turned, 
m assailed from so many points as to render tbem weak ; but twenty, or evea 
len, armed men, on the quarter-deck of a brig of 266 tons, make a very formidable 
array, as opposed to any number of unarmed, or even armed men, that could 
approach, at a time. It is merely the old fact that a small body can defend 
m de6le against an enemy that would overwhelm it in a plain. 

The size of the Somers was favorable to her officers in anotlier point of view. 
We see nothing to have prevented Captain Mackenzie from sending all but his 
officers below, of securing the gratings, and of carrying the brig across the ocean, 
K needed, with the gentlemen of the quarter-deck alone. The idea of men's 
knocking down bulkheads, with firearms thrust through the gratings, wttbin m 
fiv6t of their heads, strikes i)is as being a little foix^d. We believe a single sen- 
tinel would have kept the whole of the Somers' crew at a respectfal distance, 
imder such circumstances. No man is fond of ** belling the cat,*' and a volley fired 
trough a bulkhead, would give it particular sanctity. But admitting the 
Peers' rooms were given op to the crew, they would still be prisoners. The 
magazine could be easily defended by die firearms above it, and what could the 
people do below 1 A few of them, if they proved turbulent, might have been shot 
through the gratings, and we think the first case of this sort, would have brought 
the remainder to their senses. As for Captain Mackenzie's ability to send all 
bands below, who can doubt it, when it is known that he made them bang three 
of their supposed ringleaders ? 

Some may think that the officers would not have been of sufficient force to 
handle the vessel, under these circumstances. Here the sise of the Somers 
was clearly in their favor. Commodore Rodgers managed n frigate under still 
more trying circumstancesu in 1799, and Chauncey actually brought a ship up to 
Sandy Hook, single-handed ^ having to cook, attend his sick, and take care of 
his vessel for several days, quite alone. To say that ten men and boys couM 
not handle a vessel like the Somers in the tradewinds, is to say that they were 
unusually inefficient. But Captain Mackenzie was not reduced so low. All the 
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besi of his criew^. the. petty officer, and a i»esiinan or two, to the mrniber of nine, 
had 80 much of his confidence as to be armed at the crista of the execution, and' 
they surelj miglH have been relied on* This would have given all the force 
Becessary to an e&^ control of the vessel. Then it ieprobabie fifteen or twaity 
of the younger boys might have been picked out, who would have been of ser* 
^oe either in doing light work alofi, or in keeping a lookout on the movemeiitsr 
below and about whose fidelity there could be no qnestfon. The witnesses speak' 
<rfa good many of this charaeten ^ .^^ 

We see no great diffiGuhy i*i a vcssel-of-w4r like the Somers, being kept com* 
pletely within the Control of her officers, under ordinary circumsttmcef^ "eten 
supposing a mutinous spirit to have prevailed, after the escbtence of the 
iBBliny is known, and the ringleaders are in irons. '"'^^-^ 

A mutiny detected is a metiny suppressed. The king^s name is a tower of " 
strength. The wavering, the timid, the prurient, thed all Itiivg^ themselves on 
the side of the law, that being the safest side^ The dread' of treachery usuaHy 
exposes aU the secrets. It is one of the remarkable feaiui^s of this ^nsacfion 
diatt Mr. Wales and Small excepted, no one has been disposed io betray the 
confidence of Mr. Speivcer. With so many in ironn •and menaced with the 
gallows, not a man has been found willing to come forward, under the im*' 
pokes of dthwcbfltritiob, fear, t>f cupidity, to reveal the secrets of tins &r- 
ihidahle oomqirracy I Tbk very uiitisual cii^nrnDtsinoe {s,^ of itself,' of a nature to 
ftrOWa 'sfaadio of distrust over the belief of its eitistence, to the^^ent, at leastt,' 
that was apprehended. It is probably the only case of the*6on ^n record; 
, While- on this branch ofthe sabject, we will endeaVor to'disTpose of somo 
otbcHr points that have prov«ed stumbling-blocks to those Wh6 are unacquainte4 
widi snip^. Grave pictures haW been drawn of tbe risks^ruh at night; of tfa^ 
danger of a rush aft, whenever an order was given to do any duty on iStie quarter- 
deck, and of the general hasserds of the darkness. The ansrwers to all these 
difiealties are very simple. In the first place, there was no necessity fo^ dart- 
iiess, every toan-of-war possessing" means of lighting her decks ; in the next place, 
thene was no necessity for a single individual of .the crew coming on the quarter- 
deck at alk Captain Mackenzie appears to have had nineteen men and boys 
whom he armed, at the crisis, and these he doubtless put in watch and watch; 
and, if nine men and boys are not competent to do all that is to be done on the 
quarten-declfi of ^ brig of 266 tons, how do so many merchant-vessels sail for 
years much shorter-handed? A rope might have been stretched across the deck, 
and an order given for no man to pass it, unless called by name, on the pain of 
death. This would have prevented everything like a surprise of the quarteri- 
deck ; did that fail, Mr. Spencer's own alleged expedient, that of two of the 
quarter-deck guns pointed forward, loaded ^ith canister, would have rendered 
die quarter-deck of so small a craft, as inviolable as a sanctuary. The last ex« 
pedient has often been resorted to, and we can recall no instance in which it has 
ever failed to command the deck. In a vessel of the Somers' size, and with guns 
so heavy (321fo. carronades), the gangways would be like two doors to pass in 
face of such a discharge. All the other guns might, if it were thought necessary, 
have been discharged, and the spare shot secured. We conceive that a vessel 
of the Somers' size, under such circumstances, even admitting a pretty wide- 
qiread disaffection to exist forward, would have the chances, as nine to ten, in 
favor of her officers, and that risk, it strikes us, mi^t have been run before an 
AmericaA citken was banged wtthoot a trial. ' To come to the fects; thetesti* 
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ipQfljr of W%U& lA :fie9t Ma prdery «a ifae ^Lecutioitty with the leading attentknt 
cdrcumstanceSf are npt denied. 

, The fiustti)iQg t^al strikes us io the teattmony of the purser's steward, is the 
abruptoes^ with which Mr. Spencer opens his plot. Wales swears this was the 
first coounuoioaticoi. he ever had with Spencer on the subject (see record, p. 11), 
aadyetihe latter began with "Did I fear death? waslafraidofa dead person, and 
dare I kill a p^son ?" An oath of inviolable secresy was then asked and ^^toen. 
Without canvassing the probability of such a statement, we will assume its truth, 
aod ask what 10 t.be just iofered<^e ? Clearly, that be who could proceed thus, 
was not very formidabie as a conspirator, uotegs indeed he dioroughly knew his 
man. An oath o( seqrepy, <ifi^r this strange iraroductUnj was asked and taken ! 
Then followed the communication, of which an outline has been given. Among 
other thing?, Wales is told that ubovt twetUy of the crew (page 11, record) were 
e^gs^gf^d in tbe coaspiracy. Spencer had all the details of the pbt inwritiog, 
tba paper being. a^ that moment concealed in bis neck-handkerohief. 

As tbe re^er will examine the rec^d which accompanies this review, we shall 
opt refer m terms to every line of our atatements^ but each will \m found to be 
v;^ffied in its place. For the preaeat, we will coi^ne ourselves to these fern 

Wbea Captain Mackenate arrested Mr. Spencer, tbe ueck^haDkerchief im 
searched in' vain^ but .a paper was subsequeotly discovered in a rasor-eaw. A 
fac^nile is to be fo^und in the recordi pp* 129, 130. Here then we gtf an 
insighti at onciet into tbe probabilities of tbe exient of this conspiracy. The 
paper contains in all, tbuty-two names* Of these, fmr are down as ceriakf 
tm are down as doubtful ; eigkuen are down as to be retained mUm velM* 
Tbe four certain^ were Spencer, himself, Aj»drews» M'Kinley» and Wales* 
Amon^ the doubtful^ it will be seen that four names are marked, as being likeij 
to be induced to join tbe plot, previously to its executiofi. The remainder ii 
Ibe doubtful, it is stated in the paper, would be likely to join when the vesid 
bad been taken ; if not, they were to be forced. Of the eighteen down as the tMUm 
voletLs men it is hardly necessary to speak. The paper itself acquits them of 
anything but being such persons »s Mr. Spencer un$hei to coerce. There is ndt 
tbe slightest ground to 5e gathered from the paper lU^i that one of them kadw 
anything of the matter^ 

Here then we get the details of the conspiracy^ as made out by its leader, down 
to the last moment of his liberty. The interview with Wales took place at night, 

J*ust before the lights are out on board a man-of-war. His own name was proba* 
ly put on the next day, or a few hours before the arrest, though the suppon* 
tion b^s been hazarded, among a multitude of other absurdities that have been 
advanced in this case, that Wales'^ name may have been set down before tbe 
plot was revealed to him. This is said in face of the fact that Wales sweais he 
had had' no other conversation on the subject, andy by thosot ^Oi ^ho attach m* 
portance to the paper. What is the document worth at aU, if names were set 
dowJi 9A certain^ before the jmrties had been consulted ? If this may be true of 
Wales, it may also be true of Andrews and M'Kinley, and yet no one 0^ that 
side ^as thought of applying this violent probability to them! 

Taking the. paper as a guide, this conapuraoy is reduoedt as to any serious 
danger, to three individuals, ^e?icer, Andrews, and M'Kinley. Admitting the 
most, pr that tbe ioMur who it was thovgfat w^uld be mdncei Io join previously 10 
the execution^ Aa<2 been ao induced^ the aerioua danges was then c^ua^nedte 
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setaen ! Tiiis, d^en adrniSn^at to be tfue^ does nbt strike^ os as^a conspmicy tci 
-derange the propriety of a man-of-war's cfaarter-deck, with the ringleaders in iroQd 
and all the details in the captain'* own hands ! But we do not think the four 
doubtfol ought to be placed anywhere but where they are pktced on the papers 
The quick insertion of Wales's name proves that Spencer had a boyish anxie^ 
to make his scheme look as formidable on paper as possible^ and there can be 
litfle doubt his muster-roll was corrected at every plausible occasion. This wv$ 
natural in itself, as connected with the wild romance that pervaded the whole alleged 
project, and.it was necessary, if this paper were to possess any real nsefuiness* 
The circumstance that Mr. Spencer showed this paper to some of his broths 
midshipmen who could noft read Greek, proves the sort of feeling tfakt reigned i& 
Iris mind, as respects this document, which he evidently regarded as boys are apt 
to regard things which first seem to connect them with active life. Doubttsss he 
was correcting and making annotsuions, quite as fast as the facts wmild at «U 
Justify. There is nothing to show die contrary, while there is moeh to profie 
idie fiict was so. Wales swears be was told the whole thing was down on this very 
mper, and the presence of Im own name speaks all that is necessary. Mr. T^ 
lotson, p. 170 record, proves that Mr. Speneer was \^iting on this paper dowft !• 
the day before his arrest. Even Captain Mackenzie^ in bis reportt p» 196, left 
column near the bottom, says t» was writing on a peiper on the 26tli. 

Then Spencer had told Wales that (AatU twenty of the crew Drere conoerndi 
in Ibe plot. It is a melancholy proof of the character of the mind which suit ift 
Judgment on these ]n*oceedings, that Ci^|>tain Mackonzie, in a letter formally iui^ 
tmtted to the court of inquiry, says: ^^ I believed then in the existenee of a. piit 
in which, by the declaration of Mr. Spencer, at leoit twenty of the cww we» 
<c6iicerned.'^ 

Were the same proposition submitted to a million of men, it would be diffieok 
to find one, diat would not have substituted at most for Ciqptatn Mackenzie's ** U 
ieoMt.^^ Who, before, ever heard of a conspirator's giving the mimmmm inateai 
<ii the maximum of his force to one whom he wished to enlist tn his enterpriserf 
We de6m this instance of the reasoning powers of Oaptain Mackenzie iatportakit 
to the issue, inasmuch as we think it wiil be shown, as we proceed, that •uob in 
the habit of bis mind. We go farther ; we ascribe the great cabmity Aat'b«i 
befallen us, if it be a calamity to have a deep reproach rest on the justice aiM 
principles of a coiintry, to be owing to a disposition in Captain Macfeeoa^ im 
regard things as he has at first conceived them to be, and to act under fais 
4:miviction8, rather than under the duthorky of emdence. 

It was under the testimony contiEuned in the revelations of Wales, tlmt Mr« 
Spencer was arrested. In arresting this young officer Captain Mackenzie did no 
tnore than his duty, though the manner of the arr^t was a little too melo-dramaUe 
for the practice of a man'-of-war. The manner is related in the testimony of 
Wales, and in that of other witnesses. It is also to be found in Captain Mao^ 
Icenzie's report Apart from the exaggeration of the appeal, we think it was 
unwise to arrest Mr. Spencer in so public a manner, and then to place htm <m 
the quarter-deck, in full view of the crew. We entertain no doubt that muck 
the greater portion of the ominous conversations, groupings, shakbgs of die 
bead, and stratige Idoks, which seem to have awakened so much distrust aft» 
bad their origin in the natural wonder of the crew, at seeing im officer in ihb novel 
situation ; and he, too, not only a frvortte forward, but one who was known to 
be the son of a minister of state. In our opinion, Captain Mackenzie womld 



Digitized by 



Google 



280 REVIEW OF THE PROCEEDINGS 

bave shown more jodgmonty had he sent for the yoitt(t ^^^ ^^^^ ^^* cabin, and 
by a conversation endeavored to get the facts from him. He might have beeD 
ironed there, were i^ thought necessary, but what judge of human nature can 
suppose that a man of forty, possessed of authority, could not have got complets 
control of the feelings of* a lad of nineteen, by means of kindness and judicious 
representations ; more especially of one who manifested the disposition to re* 
pentance and confidence that it is acknowledged young Spencer manifested', a 
day or two later. Besides, something was due to the official station of tht 
father, to the rank of the son, and to the extraordinary character of the evidenct 
under which the arrest actually took place. There bad been no overt act, the 
whole story was so wild and improbable, as to wear the appearance of a mys- 
tification, and it rested solely on the statement of one person, which statement 
Mr. Spencer had enjoyed no opportunity of explaining, or refuting, when he 
was ironed, and set up on the quarter-deck to be gazed at, by all on boarck 
This course, too, was determined on, before the young man had heard his crime ! 

The procedure strikes us as failing in judgment on all points, and somewhat m 
•generosity.. Were there any real danger^ such an exhibition would be apt to 
aflame and excite to action the remaining con^irators, whereas, the quiet dis- 
appearsncQ of the young man might have left them in some of that doubt and 
uncertainty which seems to have been such a irource of uneasiness aft, as respects 
the conduct of the crew. There is nothing more demoralising tiian doubt, or 
nothing more apt to awaken the energies than ccatainty. We feel great difficol^ 
in believing that Captain Mackenzie would have pursued a similar course, had 
•oe of those connected with him **by blood or alliance" been accused by snch 
a narrative as that of Wales. 

After the arrest of Mr. Spencer, nearly twenty-four hours passed without the 
occun*ence of any event to awaken new distrusts. The men collected in knots, 
it is said, and convo'sed together, separating as the officers approached, and 
wonld look r^ at the prisoner seated on the ann<chest. These facts have beea 
dwelt on by some commentators, in a way we think, to show they were stririag 
after evidence of danger, rather than after sober truth. The Somers had one 
bundred and twenty souls on board her, — at least tfair^ more than she should have 
bad^-^nd it is scarcely possible that, with her boats stowed, and one third of 
Vtm deck reserved for her officers, one hundred men could be on her remaining 
^cfc, withont being in what is called knots. The size of the Somers beccmies 
truly of moment, in estinaating the importance cjS such a circumstance. Then, as 
to the men's separating as an officer approached, is it not usually done in a vessel- 
of*war ? Men may collect, and converse with an officer stationary among them ; 
ius pleasure is known, and he is understood to allow it; but nine times in ten, (u 
he approachcBy they open to learn what he wants. This is so usual a thing in a 
vessel, that we are surprised to see any stress laid on it. But admitting it wer^ 
not, is there anything extraordinary in a man's looking aft, at an officer set up in 
double irons on the quarter-deck, and in canvassing the cause — his innocence or 
guih — or in ceasing to utter their opinions in the ear of an officer? We should 
bave considered a contrary course as affording much die strongest proofe of a 
conspiracy, as it would have been substituting something like a concerted self- 
denial for a very natural indulgence. Those who really had anything to conceal, 
at such a moment, would be very apt to act with caution. Even the advocates 
of Captain Mackenz^ dwelt on the fttct that Cromwell assumed an indifierent 
air, and affected not to enter into the £»elings of those around him, as a proof of 
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ardfice, by not yielding to this nttural impulse. In hU case tbey overlook tho 
admitted facts that lie was a stern man, had some education, was acting as boal- 
swain, and would have been departing from the practice of such men by indul* 
ging too moch curiosity, in order to drag in an inference against him. 

The turning point of the danger, i^cording to Captain Mackenzie's account o( 
the matter, and according to tbe drift of his defence, was the carrying away of 
the main*royal-mast. Previously to this accident, however, the Hien were inspect- 
ed at quarters, it being Sunday, November 27. This inspection took place at 10 
o'clock in the morning. It will be seen, on referring to the testimony of WaleSt 
that Small, the seaman, was directly connected with the plan of Mr. Spencer, 
having coromunicaied with the latter on tbe subject during tbe time he (Wales) 
was on the booms, uid in his presence* Now, under the circumstances, H mp- 

C^rs to us that Small would naturally have been the principal subject of Gapt^ 
ack^iaie's suspicions. For some unexplained reason — unexpiaiJied, unleai the 
frets that he was a strong, determined man, and intelligent fer bis station, and the* 
circumstance that Spencer bad been known to give him tome money, be deemed 
a sufficient explanation— ^his gendeman fastened bis eye on Cromwell, the acting* 
boatswain, as one of tbe principal objects ^ bis distriust. In his report. Cap^in 
Mackenzie gives this extrabrdkiary specimen of his own reasoning powers, as^ 
connected with the appearance of CromweU and Small at ibia Sunday mspecUoOf 
viz. : ^^ The persons of both were faultlessly neat. They were determined that 
their appearance m this respect sboold provoke no reproof. Cromwell Uoodvp 
to hu/MsUUure^ his muscles braced^ his batth-ioase grasped resolMi^t- A» che^* 
psUe^ but his sye fixed indiffvrmaly ai the other side. Hb haj> ▲ drtbrmikbh* 
JLSD DANGEROUS AXIL Smaix m adb ▲ DiFFBKBNip MOGBB. His appeo^cmee^. 
was ghastly ; be shifted bis weight irom side toside^ and his battle-axe pissed firem 
one Mand to the other^ his eye wandering irresolutdy^ tmt never toward mine»'' 
&se., &3C. See Rec. p. 198* 

Here, then, w^re two men who manifested guilt, according to Captain Mbo* 
kenzie, hy directly contrary deportment. In ofder to escape his dkirust, a maa 
must be neither firm nor irresolute ; look frightened, nor look determiaed ; bold 
his battle-axe quiet, nor pass it from hand to hand ; stand erect with his muaclea 
hmnoviible, nor shift his weight from leg to leg; look steadify, but indifiarendy** 
across the deck, nor let bis eyes wander, without looking, however, at miiml 
Evidence like tliis, of the judgment that- was brought to bear on. this important 
case, awakens reflections of the most painful character. If to what has beea 
shown, it be added that men are required to be faultlessly n^at at Sunday much 
ters. Of Sunday inspections, on the pain of punishment, tbe picture will be com* 
pkte. * 

Next conaes the affair of the mast : The spar was carried away in the top-gal-* 
hint sheeve-hole, in the afternoon of the same day — or Sunday the 27th. Capu 
Mackenzie says it was done in consequence of '^ a sudden jerk given by Smalls 
and another whose name I have not discovered.^' It may be necessary to explaia 
to the landsman how this loss is supposed to have happened. 

Tbe Somers was a brig, a craft in which ail the after-braces lead forward.. 
Braces are ropes that are fastened to the two ends of tbe yards, and which are* 
used to pull the yards round, to keep them steady at any desired angle to the 
wind, and, when they lead aftj to help support tbe yards. These braces must lead 
lo some point that te pretty nearly on a level with their yards, or tbey could not; 
well be worked, nor would they be of much support* A brig having no matt 
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irtmft the mtiimntdt, her aft^r-bncesi preirenfere excepted, lead to the foremast^ 
while ber forward'hraces lead to the tnainmaat, or to objects atuched to diesemastf 
reapeetiyely. It k evident, therefore, 4hat any strain on tbe ferward^braces, of brig 
or ship, helps to support the yard, as this strain is against the direction of the 
wind ; whereas a strain on the after-braces of a brig lessens the support, since it 
pulls in the direction of the wind. The same is true of all the tniten^braces of a 
ship which lead forward to the mainmast. Now Captain Mackensie attributes tbe 
loss of bis main-^rojalnmast to the fact that SomII gave the brace a sudden jerk, 
the brace leading forward, and pulling in the direction of the wind, as described* 

GaptaiQ Madnsniie says : '*I did not dream at the thne that the cariybgawaf 
of this masi was the work of treachery ;*' -but as he knew that moments of cod* 
fimou wore those in which ^conspirators would be likely to mcU he used the ftt^ 
oavtion to see that tbe work of repairing damages sbould be conducted delikeratdy 
and without coofnsion. ^*To my astonishmeiiti" be goes on to say, *<aU those 
who were mM cmupUtsemdy named in the progr am oKe qf Mr. Spencer [meaaiof 
ibe ]Mtpers in Greek charaoters], no matter ia what part of the vessel tl^ nugbt 
l)e stationed, mustered at the roain<-top«4nast^bead; whether^miroated by some new'^ 
bom leal'in the service ^ their country, orcdltected there for the purpose ef 
ooDspirieg, it may not be easy to decide. Thb cxxnoidkncb oonfirmbd tsi 
sxMTSficB or A BAK^CRoue coNSFOiAcnri suspendedy yet perhaps aot abtih 
dooed.'' 

As we proceed, we shall hen note afsolher iastaDce of the peculiar charadier 
of Oaplain Maekentie's miod— the ikcl that ell those naoet oonspicuo4»Iy aaaied 
M tbe moster^roll of Mr. Spencer being assembled at the masthead on thb oo6a* 
sieii was coKFikMATiQif of the dangerous cfaaraetor of tbe mittiny. 

In tbe first ptace, the inference is very remarkable for die premises. Grefliwdl' 
was acting boMswaiUi and there b notbUig sorprisiQg that he should go aloft, oa 
an occasion like this, in a vessel with the peculiar crew of die Somers. Had he 
ffenained below, no doidit k would have been deemed a eetnfirmation of tbe ins- 
piciod that he stayed on deck to profit by circumstances in the way of seizing the 
vessel. Anjrtbing may be tOTtmred into proof, when men reason in tins mode* 
Ae for SflMdi^ be was a captain of the main-top, and if any one was to go aloft, 
he okariy ooght to have been there. Several mention that Oolderman was one 
of those aloft. Cromwell, Small, Wihon, and Oolderman, are the names most 
prominently given. Now the name of iteitha* Cromwell nor Oolderman appeals 
on Mr. Spencer's programme at all ! We know it is contended that the name of 
Andrew»--^here l^ing no such person in the brig*— was an alias for Cromwell; 
but it might just as reasonably be affirmed that it was* an alias for any one of the 
officers, as to assert this without proof. To sustain a point by laying down ce^ 
tain drifigs as possible, and then to demonstrate one possibility by another, is, to 
say the least, an exceedingly loose manner of getting at facts in a case of life dad 
death. At the proper time we shall show that, according to all the reatoMH^ 
probabflitiea, Andrews did not stand for Cromwell. 

Nor is this all ; Aiiderson, the captain of the forecastle, was one of those ah>fi* 
Now this man so far possessed the confidrace of Captain Mackenzie, that be was 
4trmed at the execution. The inference d Captain Mackenzie is, that certsNi 
individuals went aloft on this occasion to conspire: had be said to show supererof 
atory seal and activity, in order to conceal their guih, there might have been a 
show of plausibility in the conjecture ; but in the aspect in which thb gendemaa 
fteeente tbe ooturronco, it sinkes us as being smguhurly distorted. So long tf 
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ooeiodiviclM^l wt».atboog them wfao wijb nbt in tbdir nmteU how could merf con- 
yadr^ witb(Hitb0tra)rifig di0«iBeive8,:on the cross^p^s of « brig, or in her t%-mast 
^iflgu^g* VQ\eH^th4y^%Qent €fhfi with the purpose attributed, the whole conjecture 
fails. And toould men be apt to go to a place where the chtoces were as twenty 
to on« they could not be alone, with such is object? Anderson we bate named 
as being aloft, and not in the conspiracy, and there migbt have been othiers, but 
tbo witnesses bare mentiooed those wbo were suspected, rather than those who 
were not. There were others ; Gedney was there, and no one seems to^ suspect 
him ; the boy Gagely must have been there, too, and he is spoken of in faiporable 
terms. The iact of Anderson's presence came, out incidentally, and not directly* 
But Golderman was aloft, and his name is not in the programme at all. To gt^e 
the. coup de grcu:0 to this conjecture, who can imagine men would select a Spot 
wbioh, just at the moment, was the point of geoaral observation, as the scene oF 
a conspiracy ? It strikes us that men whose duty did not call them aloft, woiil4 
bare chosen a less public place. 

Csyptain Mackemue adds, in coosexion' wsdi tim point, ami as a mttter of mo* 
meat : *' The eye of Mr. Sfiteacer trareUed perpetually to the mast-bead, and east 
tbitber many of those j^rcM^ and sMllhy glances wbioii I had hemtofere noticed.'* 
This IB n^t the l^ast eiLtraoMlinary of the very ^Etraordinary reasoning that pier* 
Tade& the whole of the ease. Nodmg is more appat^ent than the fact, that Captaia 
Mackenasie, in his report, intended to favor the world with a fine and memorable 
descriptioo, w^ that should be quoted is aft^ ages for its thrilling incidents and 
pn^hic beauty. TUs is seen ia bis d^ails, which would be the l^ght of pueril* 
Uy without tUs oonelusion, aad which are not mwe^ better with it. To this ill^ 
direct^ literary ambition we attribotft the ^^lOnmge" and '^stealtli^," aided a 
little* perhaps, by a natural cast in one of Mr. Speneei^s eyes. But passing oyer 
tbeae comic exbibitioBS of weakness, which might be smiled at but for their tragic 
connexion, pan anything be more violent than the inference as to Mr. Spencer's 
mattFe? He wfui at s^a, seated on an arm-chest, in irons, with nothing to do; 
and nothing but the vacant ocean to ga» at outward, and tlMit only by ** stealthy*^ 
glances, as the brig Ufted or felt A mast is carried away in full view of hun^ 
and it is thought extraordinary that' he sought the very natural relief of gasing Bi 
wbat w^ going on at the main^top«-mast-head ! It is probable there was not a 
mfm^ on deck who did not cast ^' many strange and stealthy glances" aloft on this 
memorable occasion, and who might have cast more, had he not been otherwise 
occupied. We ccmfees, had not Mr. Sf^ncer looked aloft, we should have thought 
it so little in conformity with what one might expect, as to feel an inclination to 
distrust some deception in his conduct. 

* While on this point, we shall pursue this afihir of the mast. By examining 
the testimony before the court, it will be seen the idea prevailed, that the mast 
was carried away by design, the ingenious theory that was set up in this connex^ 
ion going on to maintain that Cromwell instigated Small to jerk the brace, the' 
object being to throw the boy overboard, and then, when some of the most active 
and loyal of the crew were absent in a boat, and the vessel was in ceefusionj to 
rise and seize the brig. Captain Mackenzie admits in his report that he did not 
dream of treacliery at the time, a circumstance wfaidi is sufficiently established by 
the testimony, page 171, where it will be seen he sharply reproved his nephew, 
Mr. O. H. Perry, for not attending properly to his duty on this occasiott. But 
the most superficial examination will shew the feebleness of all this theory of 
^^ treachery." The. points attempted te be asttMislied are as fc4h»ws :— 
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ClMdw^n iRstigated Small to jerk die iirtoe ; an order existed never to jerk or 
pull ii0on the tight braces which lead forward ; Small belonged a(l, and was never 
known to do duty forward before; the moment would have been favorable for 
die purpose of the o^itineers* 

Now, we deny the reasoning as connected with every one of these proposi^n?. 
As lor the first, it is a fact, and was only to be established by direct affirmatiTe 
evidence. The attempt completely failed^ — so completely, as almost to establish 
the negative* (See record, pp. 97, 98, 99, 100.) As for the second, it is preyed 
that Mr. O. H. Perry said he told Capt. Mackenzie he understood the order was 
to '* haul on the brace,'' thoogfa, when cross*examined by the commander him- 
aetf, he says he understood it was an order for *'a small ptdl^** &c. (see record, 
p. 173), add that Captain Mackenzie publicly reproved him for his conduct The 
third comes more within the cat^ory of a mental effort As Small belonged t(i, 
it was extraordinary be should puH upon a main^rti^al'brace. By referring to the 
evidence, it will be seen that Small was seated on the bitts forward, probtbfy 
within five feet of the spot where the brace was belayed, possibly within two or 
three. A boy was actually on the royal-yard, and an officer calIsout,ifyouiriH, 
*' jto poll on ibie nsain-lroyal-braoey" the object being to ^'steady " the yard while the 
boy was; on it A main'tap-tuan is seated aearast thebrace-Mie knows (he ofo- 
ject'^^knows.what is to be done, ought to be done, at- once — it «s light work, and 
who will say be ought to helsitate ? Nine men Jn ten, on board of any ship, simi^ 
)arly situated, would have sprtmg to the brace. The ctreumstanoe diat Bmall 
belonged aft, and never bud hauled on a brace forward before, explains the reason 
why he might, have exerted bis strengthi or toeight (for that is the power used on 
a rope that leads up and down), oo^this main*>royal-brace. The braces which led 
aft were hauled upon, and he may very well have ac^ed under a habit Then 
Small i^ described as the shortest roan in the brig, and ssmali men are apt to throw 
their weight upon light work. It is a natural resource of their means. As for the 
order itself, it is disputed ; th^ witnesses of Capt Mackenzie do not agree, any more 
than those for the proaeoutian. Next» the moment wonld not have been l&vorable, nor 
does it come within the bounds of any plausible possibility that it could have been 
seized by the mutineers* The order emanated firom the mind of the officer of the 
deck, anci could not have been antictpated. It follows there was no time fdr pre- 
meditation. The plot, if plot there was, must have been concocted betweeir^ 
mOiment when Mr* Hays first spoke and the pull on the brace. How long a pe 
riod would this be on board a small brigH>f-'war ? Ten seconds would be a large 
allowance ; it might have been all over in five. It probably was in six or seren. 
Here, then, we are to make the violent supposition, that Small, in six or seren 
seconds, conceived and executed this design, his body in active physical exertion 
the whole time ! The supposition strikes us as singularly absurd. It would hare 
been far more rational to have thought, as Small was known to be uneasy and 
nervous, now standing on one leg, now on the other, that nervous excitement, and 
a desire to manifest unusual zeal, teid led him to do more than his duty. 

There i%an unanswerable objection to the scheme, however, in the fact that s 
dozen much easier of execution and more likdy to succeed, presented themselres. 
For this contingency the mutineers, in the nature of things, could not have been 
prepared, whereas Cromwell, if so di^osed, might have prepared his men, thrown 
a boy overboard in the dark, given the alarm, and then executed his purpose) 
taking care that none of his own dependants should go in the boat A biHet of 
wood) ia the dark, might l^ve attrved as well as a boy, or fifgr aipedients of diis 
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nttore been adopted, ereiy one of which would hare been better (ban tiBS^# the 
rojal-yanL It might be added that a boy on a royal-yard, ia a Teaeel goii^ lai^ 
tnlbe trades, would fall inboard^ and not oneboardf nineteen times in twenty ; and^ 
that a boy, so situated, especially on a rakmg mast, nine tiroes in ten, would not 
oome down at all. He would save himself by the rigging and the sail, as this boy 
actually did. Now, all these things are as familiar to seamen, as the figures of a 
quadrille to a young kdy, and he would be as apt to reason and act on them, as 
any one on shore would act and reason on his most familiar, habits* It appears to 
us, that there is nothing connected with this afiair of the mast, to justify any part 
of Captain Mackenzie's reasoning. Nor is it clear the jerk did carry away the 
mast at all, though the stram of a taut brace might have been the feather to break 
the cameFs back. -We sba|l allude to this point again. 

We pass next to the neccsaity of the execution, on the supposition of the gmk 
of all the parties, intending to consider the last point, at the conclusion of our 
analysis of the facts. In estimating this necessity, we intend to give Captain Mao- 
kenzie the full benefit of that which we conceive to be the -true issue, or of the 
juitiftable belief, at the time, of the existence of this necessity. Nothing would be 
easier than to show, nou^, that this necessity was imagined ; the evidence all tend- 
ing to prove that the conspiracy, so far as it existed at all, had no great extenC 
The question then is, how far the ftcts, as they were ofiered to Captain Mackenzie, 
4U the timt^ justifibo hhn in believing in the necessity of these executions. There 
•can be Utde doubt, if this point of his defence can be made out, this gentleman 
must be acquitted before Ood and man. We consider, however, the guHi of the 
|)afties indispensable to thb necessity. 

It may be well to remind the reader of two facts before we proceed to details* 
Much of the evidence on which this necessity is to be proved is matter of opinion; 
-dependant on signs and symptoms thi^ it is contended were sufficiently apparent 
to the eyewitnesses, but which it is dtfficuh to impress on the public with its due 
weight and gravity. The other fact is the very material circumstance that the 
most important of these witnesses were as guilty, in tlie eye of the law, as Cap- 
lain Mackenzie himself, if the latter were guilty at all ; having been aiding aiid 
abetting in the whole transaction---acee8saries before the fiiot. The first of these 
iacts is entitled to its consideration on the one side, as is the last on the other. It 
is very possible that signs of disaffection may have existed in realiQr, that can 
not well be brought home to the minds of those who did not see diem ; stilly 
it must be remembered that those on board the brig may also have been so dis«- 
trustful as to exaggerate the proofe of danger, and to see grounds of alarm where 
uooe really existed. As we shall presently show that Captain Mackenzie, by bis 
own subsequent course, has left the public justly to infer that he oan not make 
out the guilt of those whom he brough| in as prisoners, and those arreeUd infort^ 
it leaves a strong probability that he and his officers ied exaggerate this danger. 

As respects the connexion of so many of the witnesses, with the guilt or in* 
Bocence of their commander, something may be said on both sides. In tbe 
firat pbce, it is not easy to suppose any malice on the part of the junior officers 
of the Somers against those executed, and certainly nothing was to be gained by 
hanging them. We are not to look for any interested motive, then, by way of 
explanation. The situation of the parties was peculiar, and it ought not to be 
forgotten that, in the clearest cases of guilt and danger, these very persons were 
the only witnesses on whom Captain Mackenzie could, in the nature of things, 
rely A>r the prooCi of hb justtfic^ion. On the other hand, it should be borne ia 
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«ii4kthatitlM:&Qk:of OmpAain Midkencie^^sdinitting ttmt iie.^al^ ^ims f^robibly 
•ma if jodgmeot, x^onfieint most witbr some undve pcrtintcitjr of. o{Miiioi| y dnt 
tbc«e: wicoesBes tostiined bim in all be did, and, consequently^ that we are iidl to 
iNLpect in a esse. of this gravity, when men hare once committed tbemselvet, tbej 
mil be altogether a» impartial and candid as if they had not. The distiaetioo 
becomes material, when we 4«member that the witnesses were «aHed ^n to testify, 
an .their cooler moments, concemiBg acts committed in a crisis of strong feding 
(and presomed hazard. 

The reader wiil better understand os, if we refer to certain points in th^ wssyof 
dllustratioii. Some of the witnesses^ in testifying to the danger, use exinressions 
iike this r << I tliougk so then, and I tbink so ftou;/' tbns identifying their pieseiit 
impressions, after every opportunity i^ad been given to probe the- cofispiraey to the 
bottom, without discovering anything, with their impressions^ at sea, when sukject 
te/sll the risks. Great confidence is manifested, also, concerning the gailt of 
-Cromwell, as well as that of other individuals^ who were brought in, in iromj^a 
'guilt wfaich is mseparablycoonected with the danger, and yet the survivors ime 
not even been tried, unfuaticmaily because tkey can not be con»i^ted. We doem 
•litts adherence>to so much positivesiess of opinion, under the eircumstaiic^S) to be 
ji consequence of the ^sonnexion of the witnesses with the transaction itself, aftd^ 
.without idshing to attribute lo any one of them a deliberate design to inventr or 
•even to conceal the truth,, we think it scarcely human that ihey should not, iniiDit- 
4ers of opinion at leasit, and perimps unconsciously to tbemiselves, somedines color 
iu What we mean, therefore, is simply^ that while we should regard it tis ex- 
tremely unfair to view these persons as men who were testifying in befaatf of a 
parta^ in ordinary gaik, we deem it unwise to c&nsider ikem as totally dimter- 
Mtedm Their own i chara^ers, as men of prudence, clear-^htedness, and inoral 
fimmess, are unaveiddbly conneded with the issne. Unless it be assomed (pen 
4icrver fml in these qtialitieS) the considerations just mentioned muit beentitledl^a 
•good deal of wei^it. 

- It will, probably be- eaid^ it is a strong ciretmistance in favor of C tiptain Msdum- 
iZiA, tbatd^ bis oflken coincided in opinien on the snligect of the necessity for tbe 
lOmoutionB* Under .ordinary oircumsitanoes, there would be great force io this 
argufiseot $ there is some» though we ibink wouch less, under tfao<e which actaaHj 
esnstiML Had the Somerst been an ordnary vessel-of-war, the officers w«uld bm 
been more hidepondent of their ooasmairier, than bsqspeoed to be the c^evnA 
•this brig^ She wasi sent to sea with too much of the character i4 a family yacH 
looome within tbe:usual category of a regular cruiser. Captain Mackenzie t^ 
jufl Un^self^ in speaking of his officers^.that ^^two of them were connected with 
Uk' by> bk»>d, and !^o by allianoe^ and tl^efeur intrusted to my special care." 
^wo of these gentlisnken, we uoderstandi were sea* officers who luid cfaar^ of 
w«tehesrand*tbe two others were witnesses in the case, though luyt of the coaaoS 
that advised the. executiomi.. Any one lamUiar: with a maii-af-war, will tt once 
admit the^ascendency of the. opinians of sea-officers, in oases of tUs nature. Tke 
parser* and surgeon, for instiinee^ would be men of ususuaHy decided ehartcteis 
to venture opieionB opposed to those of the sea-officers; the habits of command 
gvving to each department of a ship a very nearly undisputed sway, within i» 
proper sphere, it must not be forgotten, that of the five searoffieers who signed 
the opinion in favor of the executions, four were just of an age to render them 
' ai^ve assistants in ■o^uelHog a physical attempt to seise a vessel, but to raider 
thena foestioDidde qounscdlom) io a oaae of this fearitti magnitude. 
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Had.fbei4|D#alk>n of life ^ d^h'i»Qeip^,rel«]T^ fton^, io Uiebiuln»l<^t.iiia» 
oonvdn^ on ibe 30th November, as. a miked prQpo9itioQ to be decide^ bj tbe 
.unbiloed ju4gnaentd of lis foember^ron tbe facta as tb^y |)re8efHed tbemaelrea At 
tbe time, the.opimon given would osrry mora weight with it, ikm we coticeWe 
it etHkled to redeivei uinier the real stale of the case* It appeers by tbe ei^i^ 
jd«9ee. of Mr. M. P^erry, aad others, tb«t tbe aeeesaity of e^eeiittAg Spenoerv 
Cromwell, and Small, was di3QU99ed amoog laeveral of the offiotm, as evly t» 
ih» 28tbf or tu}a da]f$ befom.the. Pb^ter vxis referred to the cauncilr^ and. three days 
before .die opiftioii of that eouq^ w'as sigiied. The iaterval was abuodantJjr 
S0iBcie&l to giro g bias ^o tbe cipioioii of tbe quarter-deck, roost eapeoiaUf 
wbetk that quarter-deck. was. prinoipbUy <oo0upied by very young meiH and tf 
bave caused tbe couecSI' to amri^e at a forjbgo«ie conclusiofi* . && geQemliy ,if 
Ihe in8t}eiiee <if imlilar)^ ^upremaj^y Uppi^oiatedt ,tbat it is a aci^fiding i«w «f 
c&Drts martiai to oblige their jvm^oi: meaabers.to d^ver their opimom; firsts 
iDomooeecing with the youdgest^a^.a^Qeodiog aeoordiog to. d«te or rank* In 
tlie ciyil court3,>eveo^ it is the. role of judges, wbea obli^id to give |arek*s leayd 
to separate beibre a case is finished, to direct them not to* converse with eaeb 
Other, nDtil tbe ioatter is finally submiaed to their decisiori. Sot tmidef 4s.the,law 
on this point, that be who has expressed an opinion' in a case is cejei^tdd as/a 
juifor.^ and rightfully,; inasaxuoh as be hs^ to overcome . preconceived opinions 
b«i<ure be can get tabe even impartial Tbe .evidence tliat is wasted in restoring ,^ 
the bahmce of bis mind, might make the scale preponderate, had tbe beam beea l| 
level when first received. . Accordi^: to tbe evidence, LieiHefiflQt Ganaevooit^ L 
]4r« M» Perry, and one or two move of thia council, would have been rejected as \ 
jqrprs, afler the opinions they bad expressed of the i»ecessity of banging the indif- ^ 
T^oals ia. question ; aiKi» while we do net say the necessity of^ tbettase did^not 
peke it proper, to consult them, we do say that their opinions, imomfitk as. th^y 
could he influenoid b]ffmff$tQftkAteHimimy taken befin'e tie cmiiaiy.hvt onikie^ 
much less weight than if ihtiy bad come fresh to the consideration of the sufagect. 
J^he same, reasoning will pvobably apply to most^ if not to all, the jvembers/of .tb« 
efi^mcU* It is, ia proof that three m0mbers of this council weee pf opinioa rof , th<^ 
necessity of the execution asr etu'Ij as the 28th ; it is snaicely prolwble ^ese eaify 
consultations were confined to these three, and did that council meet, its jnembara 
boldieg preieonc^ired opiniotis, tbey oiust have been inore than biifiMuii» H tbeir 
ipfuiries were not quite as much dil'ected to obiainiog oonfirnuitioaof what they 
$draady believed^ as to obtaining the truth. When this biaer was left toact oa i| 
U^wal before \Vbicb the aocM$td had not 4tfm a heaaifig^ it is easy to inoagiae itA 
efi^ct*. This iact, also, is. of tbe last inpoiitaoce in uioth«ir poiai of vieiV. All 
tbe evidence of ihe ne^essky of tHe execiitiOQ» that appear&tir/iiier6le;2&i, ialfaroiirti 
Mray^aa respects, these gentlemen, inasmuch as their minds wem n^de up oa 
previows faotst Then the chimi^er. (^' the. evidence giment speaks volmn^i 

But we ai:e not left to mere Qo«i|eQture& on the naaojier hew opinian w«a £arni«d 
Of) opinion, in this ^ave^ traoeaetion.; the tespmony of the, parties themaelraii 
jremoviog all doubt. Eyop the witnesses brfore that council, justify their* own 
opinions by those of others around them. We refer the reader geneeaUy to Uie 
depositions taken befiore tbe cotmoil (p* 151 to p. 1$8, inclusive). Anderson 
say^ (p« 154) : *' From what I heard from my shipmates, I suspected they were 
plotting to take the vessel." This man pretsnds to no knowledge of his own, 
and thought tl^ vessel in no danger, at the time of the council, tboiugb ho difr^ 
trusted going on the coasts Stewart aaye; «^I doaU thinz the vessel saft, fi^on 
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wbat i heard King, the gunoer^s-mate, saj** (that is), ** that he had Aeand theboyi 
•ay tbafrthere were spies about'' Henry King signs a paper, giving ^< a list of 
men whom be tuspects of being engaged in this matter now— Golderman, Sullivan, 
end Waltham ; believet that Cromwell was at the bead of them; Mr. Spencer and 
Cromwell were engaged tno§t of every fine watch, taking stars; bdieves that Small 
is engaged," &c.; and thus goes on thinkingf iUipe^ng^ and beUeving^ to theeod 
ci bis deposition. Yet this man is authority for the opinions of others ! 

One or two /act$ are mentioned in these depositions, such as Mr. Spencer's 
general intimacy with Cromwell and Small, but in the main nothing is given but 
c^inions* The facts will be noticed when we come to consider the guilt of the 
prisoners. Gedney's deposition, however, is worthy of notice. In the body of 
it, be says : ** I heard him (Spencer) say to Cromwell, * be would try that, and if 
be succeeded, well and good, and if not, he'd burst;' know that be bad reference 
to a voyage, and spoke about a voyage to the northwest coast." This is all plain 
enough. The witness deposes Mr. Spencer was talking abiHit a voyage, and that 
be had been speaking about a voyage to the northwest coast, and then he wound 
up by the remark of bis intention to try some particular scheme, and if it sue* 
oeeded, well and good ; if not, he'd burst The last is a common New York 
expression, which means, ** I'll make or break." To this deposition he aweara, 
and he signs it. But a po9ticript is added, in these words : ** I now bdievtj that 
when he (Spencer) told Cromwell that *he would try that, and if he succeeded, 
well and good, and if not, he'd burst,' that he alluded to taking this vessel^* We 
presume no comment is required on such a deposition. 

A more precious set of depositions was probably never flouted in the face of 
justice. Nine tenths of their matter would be rejected in the loosest court in 
Christendom. We hope they will be read, and we can not doubt their effect on 
every legal or logical mind. We shall have occasion to revert to them again, bat, 
•t present, will add a few words on the subject of that of Wales. 

In the first place, this deposition is dated November S6th, 1842, on the day 
Mr. Spencer was arrested. It may have been given as authority on which to 
ground the arrest, though that is a very novel course at sea, unless further unuaoal 
steps are meditated. As it stands in the record, it would seem not to have been 
sworn to. 

The statement is generally that given in Wales's testimony before the court, 
though it (tiffers in the order of evenu. In bis testimony before the court 
(p. 12), he says: *' Small then left; Mr. Spencer then made overtures to me, 
by saying, if I would join tliem, be would give me the post of third officer on 
board." In the depositbn (p. 156), this ofier is made after Wales had left 
the booms, and after Mr. Spencer had menaced him with death if he revealed 
what had passed ; it is the last thing Mr. Spencer says in the iuterview, and 
is answered by Wales's saying he would talk with Mr. Spencer on the sub- 
ject the next day. On Uie subject of hb own engagement, Wales says, in 
this deposition or paper, ^^He (Spencer) then asked me if I would become 
one of their number ; / did not tell him whether I would or would not, M 
naher leaned <M his side,^* &c., &c. 

Now this paper was Wales's statement at the time — the document on which 
the prisoners were hanged, so far as he (Wales) was concerned ; and yet this 
Mr. Wales is put down as ** certain" on Mr. Spencer's programme — ^is one of 
tlie three, beside hi||seir, on whom this young man fancied he could surely 
depend. All this Captain Mackenzie eaw, and we think his inference should 
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\ have beea that men ,were set down as "certain** on teiy insufficient giounds* 
TliQ offer of making Wales third officer, seems to have been made i|pder an 
apprehension he was only half won over. Whj was this offer transposed, c^ 
to timet in the testimony before the court ? 

We wish to be understood. It is not our intention to say Captain Mackenzie . 
ought not to have consulted these gentlemen at all. He had no other counsellors, • 
and he did right in asking the opinions of the officers, before he took so grave a \ 
£tep as hanging three Americans without a trial. This does not change the char- \ 
acter of the advice, however, and it is of that we have just been speaking. 

We come next to the proofs of the necessity. These proofs have all the same 
general tendency, though they are a little varied by the experience of the differ- 
ent individuals. All, however, were founded on the presumed danger of a 
rescue. This much was indispensable, as mutineers already in irons, could 
scarcely be considered objects of apprehension from any other cause. It is true, 
(the possibility of the prisoners getting their bands out of the irons is alluded to 
in the course of the proceedings; but, as fastening their arms at the eIbows» 
behind their backs, would have rendered them incapable of doing any harm evea 
if out of irons, it is to be presumed they were not hanged to avoid this danger. 
Mr. M. Perry particularizes his reasons for believing a rescue would be attempted; 
they were substantially as follows : Because those persons whose names were in 
the paper collected in knots, particularly in sight of the prisoners ; because they did 
Dot obey orders with the same alacrity as they had done previously to Mr. Speq- 
cer's arrest ; on account of the general disposition of those whose names were 
found on the paper ; the carrying away of the mast, and, because, one night when 
he called out for ** some of you," to come aft to haul in the spanker-sheet, a great 
many more than was necessary, fourteen or fifteen, came aft. On this occasion, 
he picked out two or three to do the duty, and told the rest to go forward, again, 
and they moved slowly away. The knots of men, too, would apparently change 
the subject of their discourse as he approached them. Now, of these persons, 
whose names were on the paper, the only two known, down as certain^ were 
already in irons. Wales, of course, is excepted. As Cromwell and Small were 
also in irons, they completely cover the alias, or the name of Andrews. Wilson, 
M*Kee, and that supposed fore-top-man, were also in irons. This left but six 
whose names appear the least under suspicious circumstances, to be dreaded, as 
connected with the paper. So far as the paper was concerned, or could be at all 
received as authority for apprehension, only two of these six belonged to Mr. 
Spencer's category of those who would probably be induced to join the plot, 6c- 
Jore its execution. Men, in such a state of mind — and if the paper is to be 
taken as authority at all, it must be taken on its own authority — would not be 
apt to be the subject of just alarm after the plot was discovered, and the ringlead- 
ers in irons, when Mr. Spencer himself contemplated the possibility of ybrciw^ 
the remaining six into his scheme, and that only after he had the command of 
the vessel, it is a most violent supposition to suppose them very dangerous. A^ 
these six came within the category of those who Mr. Spencer deemed it pro|>able 
would be induced to join before the execution of the project, he had only to make 
a cross opposite their names, to note the circumstance on his muster-roll. The 
promptitude with which Wales's name was enrolled, might afford a reasonable 
assurance that the mutiny was no worse than it seemed to be, by the programme^ 
and even Captain Mackenzie admits (p. 195), that Mr. fencer passed much 
time on tlie day of his arrest, in writing on, and examining a small piece oj^ 
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paper, ivhich he evidently supposes to have been one or both of those discovered 
in his razor-case. 

As for the collecting in knots, looking at the prisoners, and apparently con- 
Tersing about them, and changing the discourse as an officer approached, it 
strikes us as the most extraordinary reason for apprehending danger, that has 
been given. Had not the men done what was so very natural, it might have 
justly created suspicion. To suppose that a quarter-deck could be lined with 
men. in irons, including a quarter-deck officer and the acting boatswain of the 
brig, and the people forward not talk about it, is, in itself, to suppose the latter to 
be influenced by some very unusual motive. That they changed their discourse 
as Mr. Perry approached is also probable, though it is not quite so easy to u/ider- 
stand how he could hiow this fact, in a way to be able to swear to it, unless able 
to add what had been said before the change took place. We understand him 
to say, consequently, that he thought the conversation was changed. That the con- 
versation was changed, we have no difficulty in believing, as men are not apt to 
let their opinions of the discipline of a vessel be known to their officers. It would 
be disrespectful, and insomuch mutinous, had they done so. But the subject 
of many of tliese conversations has been distinctly stated by several of the wit- 
nesses among the crew, and no harm has been found in it ! M*Kinley swears 
he overheard the names read off the paper when found, and that he told several 
that their names were down on this paper of Mr. Spencer's, he, Mr. Spencer, 
being then in irons on the quarter-deck. 

We consider this testimony as conclusive of the general character of these 
conversations, whatever may have been the facts in a few particular cases. 
Nevertheless, the officers have a right to the benefit of the probabilities, and these 
we think altogether against their reasoning. We apprehend their minds had taken 
a previous bias, and that they looked for confirmation of their suspicions, rather 
than for the sober truth. 

As for the affiiir of the mast, we deem all the just reasoning to be opposed to 
that of the quarter-deck on this occasion. 

The next point is the circumstance that the crew did not obey the orders, as 
promptly as before the arrest of Mr. Spencer. As this was one of the general 
arguments in favor of the necessity of the execution, it shall now be examined. 

The accounts of the state of the crew are not uniform. Mr. Gansevoort tells 
us Captain Mackenzie remarked that the ship's company was in a state of good 
discipline, when the existence of the plot was first revealed to him, or, on the morn- 
ing of the 26th November. Several of the officers testify that the discipline feH 
off while the brig was on the coast of Africa. This is an extraordinary fact, if 
true, to have escaped the eye of the commander. The island of Madeira is 
given by a good many of the witnesses as the place where the discipline began 
to fall oSy while others put it materially later, and others treat the point some- 
what lightly altogether. According to Mr. Gansevoort's testimony, Captaio 
Mackenzie, himself, must have belonged to the latter class. The discrepancies 
in these opinions go unanswerably to show that the change could not have been 
rery marked, and they leave the probability that many if not most of these opinions 
ivere formed after the revelation of Wales. A distinction must be drawn, more- 
over, between disaflfection and ordinary offences. We do not consider thieving, 
or even surliness, a^oof that men were engaged in a conspiracy to turn pirates. 
The dullest intellect would understand the necessity of feigning even unustftl 
obedience, in the last case, rather than awaken suspicion by betnying disafiac- 
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tiom The €o&duet attributed to Mr. Spencer, by Captain Mackenzie, would be 
the natural oourpe to pursue in such a state of things. Obsequiousness in face 
.of the discipline, discontent and plotting out of sight. 

It is an extraordinary fact that no one was punished for all this backwardness 
at duty, and surliness ! The Somers was at Madeira, October 6th, and the 
lerektion of Wales took plw» on the 26th November ; yet no one was brought 
vp for misbehavbr, on this point, in these fi(ly-two days ! There was abundance 
of flogging, but it was for stealing, fighting, and ordinary offences. 

One of these punishments is worthy of being noted. A negro, named Wal- 
tham, was flogged for stealing, on the complaint of M^Kinley. The theft was 
not from M*Kinley, but fipom the officers. Now M'Kinley was one of Capt. Mac- 
Isenzie's '' favorite aversions." He was down on the list as certain, and Captain 
Mackenzie speaks of him as one so sagacious as to predict he would have gotten 
rid of Mr. Spencer and Cromwell, and commanded the brig, in the event of her 
having been turned into a pirate. Waltham was a nolens-volens man, and of course 
to be propitiated, if the programme had any real virtue in it. Waltham, more- 
over, was a decidedly suspected man. The judge advocate asks Mr. M. Perry 
(fip 78 record) if he knew who reported Waltham the last time he was flogged 
ibr stealing, or <m the 29th November, only two days before the executions, and 
after Cromwell's arrest. Mr. Perry thinks it was M*Kinley ; whereupon this 
question was put, viz. :— 

" After this report of M*Kinley, did you believe he and Waltham were ac- 
complices together with Mr. Spencer ?" 

The answer is — " I did sir ; that being a particular reason for thinking soJ** 

Here, then, Mr. Perry thinks the fact, that M'Kinley got Waltham flogged with 
a cat-o'nine-tails, a particular reason for believing they were accomplices in this 
mutiny. This is impcnrtant testimony, as showing the value of those opinions on 
which so much stress b laid. The reason is so particular, that ordinary minds 
can not readily grasp it. We suppose, however, that the young gentleman meant 
.this : M'Kinley was so artful, as to imagine it might conceal his agency in the 
plot, if he got a suspected accomplice flogged, and that accomplice, was sufllcient- . 
Ijr complaisant to submit to the operation ! Well, admitting all this extraordinary^ 
finesse to have existed, would not minds so acute, and bodies ^o insensible, have 
been sagacious enough and steady enough to avoid betraying disaffection in their 
ordinary conduct ? 

We wish the reader to run over the whole of Mr. Perry's cross-examination, 
particularly from page 69 to page 75. It will give him a tolerably good idea of 
the value of the opinions tlmt existed in the Somers at that grave moment. This 
witness and others speak of the exhaustion of the oflicers, as a reason for the ne- 
cessity of the execution. Thirty-six hours seems to be the favorite period of the 
duration of their powers. * This is inferring great homogenousness of constitution, 
one man usually holding out longer, under circumstances of trial, than another. 
What was there to cause all this exhaustion ? These gentlemen were in watch 
Mnd watch ; so are thousands of others daily. We have ourselves, at a tender 
age too, been watch and watch for weeks and weeks, and had our rest broken 
night after night in addition, to help make and shorten sail. It is a common thing 
to be all hands all day, and watch and watch at nights, for long voyages. But 
these gentlemen had to carry pistols and a cutlass. Is this harder on the human 
frame than to add the labor of ship's duty to the watch and iKratch of ordinary ssH^ 
ors ? But these gentlemen could not sleep on account of the uneasiness natural 
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to their situation. We iotend to treat tbk nolttter faifiy, and admit that sucU ap- 
prehensions might cause one*8 rest to be disturbed, witlioat any imputation of a 
want of due firmness, though We think habit and weariness would soon bring re- 
lief. We have a better (^pinion of the physical powers of these gentlemen than 
they seem to have themselves. Besides, the necessity of the executions was settled 
in many of their minds, perhaps in all, on the 28th and 2dtb, when they couM not 
have been as much exhausted as they appear to have been on the 1st December. 
In addition, to make this argument available, either in law or morals, they were 
bound to hold out as long as they could, and to take the chances of failing in with 
something, even though it were an American cruiser. There was no danger of 
their all breaking down at once, and the first failures would have given timely no- 
tice. As it was, evan the two sick men, Garty and the doctor, were still able to 
keep watch, when the men were hanged. The argument is cleariy untenable, by 
proving too much. The officers began to look pc^^ it is said ; this was probably 
true, men fatigued, and who lose their rest, being very apt to lose their color ; 
but Captain Mackenzie tells us that even Cromwell, the gigantic desperado, sla- 
ver, and pirate, looked pale as early as the 27th, though he still looked determined. 
In this respect, then, one side was not much betteroffthan the other. As for die 
fatigue produced by walking so mucfi, to which some of them allude, Capt. Mac- 
kenzie should have permitted them to sit down. 

A reason given by Mr. Perry, for supposing that a rescue would be attempted, 
was. that Mr. Spencer, Cromwell, and Small, looked unconcerned, as if they ex^ 
pected a rescue. (See record, p. 62.) K required to distinguish between diis 
species of unconcern and that which belonged to innocence, we apprehend the 
witness would have been embarrassed. Let us examine the point. The three 
men are in double irons, on the known charge of mutiny, and they do not look 
concerned. The question is, ought tlmt unconcern to be ascribed to a confidence 
' of a rescue, or to some other cause ? In the first place, the chances of a rescue 
were small. The officers were armed, had command of the vessel, and had told 
them their brains would be blown out at the least sign of any attempt to commu- 
nicate with the crew. Now, a good deal of delicate management would be nece»- 
sary to get pos^ssion of a quarter-<]eck like that of the Somers, and the risk of 
the prisoners being killed in the struggle was so great, as to render them anything 
but unconcerned* They bad been often told to lie down, look round, not to 
make signs, under the penalty of death, and we find it difficuh to believe that, 
manacled as they were, they would regard the chances of a struggle for their res- 
cue with unconcern. They might be willing to take the risk, but it must have 
troubled them, we think. On the other hand, what had they to fear in their pres- 
ent situation ? Mr. Spencer declared^ it is said, he intended to run away as soon 
as he got home, and, with a fiither who was a cabinet minister, he could not have 
i^rebended much for his life. There had been no ofert act of mutiny, and the 
whole affair, without the executions, would not have been remembered, probably, 
but a week or two after the brig got in. As for Small, he had made his confes- 
sion, and miffht naturally expect to find at least mercy, while it is quite as reasonable 
to suppose Cromwell's unconcern proceeded from the consciousness of innocence, 
as from any other cause. Native resolution may very well have supported him ; 
while, conscious of his own great physicatl powers, this man ought hi reason to 
suppose he would have been one of the first sacrificed, in the event of an attempt 
at rescue. If he wa9 so formidable as to need an array of officers-— one with a 
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pitlxA cocked aad poiated at hm-«^ ah^t btm mngly on the <]^iler-deek, he 
lamsi have be}ie?«d be b«d little to bope on such an occasion. 

The supposed evidence of an intendm to rise, generally, m urged in vindion 
tieti ^the necessity of the execution. The conduct of Wilson, the saihnaker, is 
in ptfticoltr mentioned by several erf the witnesses, and, among others, by Captain 
ifactetizie. Wilson had a desperate^looking dagger, and bad told one of the 
b^s that he would cut his throat with it. This dagger, in Captain Mackenzie's 
fl«port, is made to assume a very dangerous aspect, and it evidently had its influ- 
ence on tbe opinions of roost of the officers. The reader will find the explanation 
^ all this at page 160 of the record. It would excite a smile, did not a painful 
fee^g suppress it. 

Then Wilson was seen sharpening his battle-axe. We confess, this struck us 
M ia little omkioos, for it was scarcely prcAable that any om man would make an 
unsupported attempt at a rescue. But Mr. Perry disposes of this ominous fact, 
lqr«ia answer he gives to the j«dge advocate at page 69. ** If you thougte his 
^Wilson's) conduct «o suspicious, why did you not report it b^re ?" was tbe 
^estion ; ifteaning befcnre hk (Wilson's) arrest. Here is the ar»wer : " I did 
«ot ibink Ihs deaoing liis battle*naxc suspicious at that time*-? twos a usual oeeuT' 

This nian Wilson eeeras to have liked Mr. Spencer, and he aaay have had soine 
Tmgue conversations wkh him ; for it seems he went aft and reported something to 
Ciq^in Mackenzie, which tliat gentleman pronounces in his report to have been 
- **mme lame and abn^d confessioii," page 201; and he puts him in htins. It 
mo^ld have been more satisfactory Imd Captain Mackende let us known what this 
wmetkiftg was, that we might liave judged of its value for ourselves. But, what- 
«rer may have been the intentions of Wilson, or the dangerous character of 
M^Kinley, both were in irons on the 30th, and neither couH aid in a rescue. 
•Bcfth have been brought into port, and both have been discharged without a trial, 
though Captain Mackenzie had them weeks and weeks within his reach, as pris- 
.m»rs, within tlie waters of New York ! 

Tbe position of tbe brig bad something to do with the necessity of tbe execu- 
•tioBB. Mr. Perry is required to give the distance from some of tbe nearest islands^ 
mt meridian, each day, from the 26lh November to the Ist December inclusively. 
This is done at page 75 of record. English Harbor, Antigua, is in 17 degrees 
12 minutes n<:»*tb ktiiude, and 61 degrees 48 minutes west longitude. The ex- 
^ecutions took place in 17 degrees Zi minutes 28 seconds north latitude, and 57 
d^rees 57 minutes 45 seconds west longitude. Mr. Perry, on 1st December, 
makes Antigua 388 miles distant from the pkce of execution. (See record, p. 76.) 
Without going into a minute calculation, we will put the case so plainly any one 
can understand it. Between English Harbor and the place of execution there 
mre bat some twenty-seven statute miles of difference in the latitude. The dif- 
f&tence m the longitude is 3 degrees 50 minutes 16 seconds. Now a degree of 
longitude in the 17th degree of latitude measures a trifle less than 66 English 
miles. Calling the difference of longitude 4 degrees, which it was not by about 
10 miles, it makes the distance on the 17tb parallel of latitude just 264 English 
miles, which will about cover the trifling variation of course occasioned by the 
twenty odd miles of the actual difference in the latitude. We suppose the 
Somers to have been about 250 miles from Barbuda and Antigua at the moment 
of tbe executions. There is something that requires explanation in these an- 
swers of Mr. Perry. For instance, he places the Somers at 388 miles from An- 
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tigua on tbe 1st Deoember. On the 30tb November he plMoes her U 630 ituto. 
Of course she was 332 miles nearer on the first day than on the second. Now 
her run by log is given as only 191 mUes in these twenty-four hours* The dif- 
ference, of course, must have been owing to the current. It Mlows, had the 
brig's run been the same in the twenty-four hours that succeeded, and the current 
been the same, as doubtless it was, she would have been up with Antigua in tke 
afternoon of the 2d December, or within the thirty-six hours that some of ths 
witnesses seem to think marked the limits of all the officers' powers of endurance^ 
This is a very important fact, and renders the theory, that a man-of-war is not to 
go into port even to charter a craft to receive prisoners, who must otherwise be 
carried on the American coast on deck, if not in bags, in the dead of winter, 
somewhat indispensable. 

According to Mr. t^erry, the Sonars, on the 28th9 at meridiant was 872 miles 
from Barbadoes. On the 29th, this distance was lessened to 690 miles. The 
difference is 182 miles. From meridian 26th to meridian 29th9 the run, by log, 
was only 144 miles, leaving 38 miles to be effected by the current, even had the 
brig been steering directly for Barbadoes, instead of running diagonally past. At 
meridian December 1st, Barbadoes is said to have been distant only 335 milei* 
This does not tally with our measurement by 100 miles, but we can not explain 
the mitter. Let us calculate from November 28th. Between this day and De« 
cember 1st, the brig ran, by log, 511 miles. Add to this a drift of 38 miles eadi 
day, or 114 miles in all, and we place the brig only 247 miles from this island 
when the execution took place. A slight change in the course would have brought 
the brig's head in the direction of Bairbadoes, and the set of the current was tof^ 
ard that island. Such calculations can not be minutely accurate, something de- 
pending on the wind and the sail carried ; but the difference would not be veiy 
material. We think the printed record must contain some mistakes, as to these 
distances given by Mr. Perry, which strike us as wrong in more than one particih 
lar. There can be no question, however, as to the position of the Somers when 
the execution took place, that being laid down, with predsion, in the charges. 
We conceive, and have maintained ever since the leading facts of this case hare 
been accurately known to us, that the instant the commander of the Somers fore- 
saw a probable necessity for executing the prisoners, it became his duty to stand 
for the nearest available port Owing to the direction of the wind and currents, 
this might have been Martinique, or even Antigua, to either of which islands the 
Somers must have Jbeen materially nearer than she was at the time of the execu- 
tions, had the brig been kept away as early as the 28th. Had this course been 
adopted, there is scarce a doubt that the Somers would have been in port in a 
very few hours, some twenty-four at most, after the memorable moment when the 
men f^re hanged ! 

The defence has foreseen this objection, and has produced its reasons against 
it In the first place, the Somers would not have been executing the duty on 
which she was sent — the orders of the department would not have been followed 
to the letter ! If true, this is a miserable answer ; but it is not true. A part of 
the orders under which Capt. Mackenzie sailed is conceived in these words, and 
be ought to have known it — probably did know it — viz., no person shall "be de- 
prived of life, liberty, or property, without due proc«Bs of law." Any order which 
contravened this order, became illegal, and he not only was not bound to obey itj 
but he has been sworn not to obey it. We do not mean an individual may not 
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hastily take life, without the fomi cf( law, bm we db tn^Mii, s<y flu^ Vi^ 2€^a/ orders 
aare concemedy that this is the paramount ordei^-^he su{Hrenie law of the larid. 

Then the 'excuse of following the intemimis of the department, in a case like 
this, can scarcely meet with too strong reprehension. The department never 
meant anything of the sort, and the spirit of all orders is t(f be obejred ; it 
was a time of profound peace, and theSomers was simply returning from the 
coast of Africa, where she had been with despatches. In this connexion, it may 
be well to say that all which is thrown out on the trial, about the " honor of the 
fl^?)" '^ going into action with credit," and such rhodomontade, is worse than 
boyish on an occasion like this. It is pressing a principle which, even in moments 
ef actual war, is always taken with certain allowances, into the service of a weak 
cause, by using it when it can only be used at all as a naked theory. Carried 
out, it would justify a clever first lieutenant in hanging a poor captain, in order 
%Q introduce better discipline, and make an inefficient ship efficient. The only 
eireumstances that can render such a course at all plausible, viz., pressing danger 
of a conflict, it is notorious did not exist. 

But, changing the course would have destroyed the confidence of the officers, 
say Capmin Mackenzie's witnesses. If it did, they must have been a very pe^ 
culiar set of officers. Even supposing the reason not to be communicated to 
tbem, it is not easy to see why confidence would be lessened by going toward a 
place of comparative safety, instead of renraining out on the high seas. As it was, 
they were armed to the teeth, were pointing their pistols at the men and threat* 
ening to shoot them, and were existing in anything.but a quiet, calm confidencO* 
of the power of discipline. They must have believed the danger to the last de- 
gree imminent, or they are guilty out of all question — guilty en masse — must have 
thought themselves, as it was, driven to the wall, and we can not see that dieir 
ease would have been any worse by the discovery of a door through which they 
might retire, at need, carrying their assailants with them as prisoners. We never 
heard of an army that lost confidence by knowing that proper care had been taken 
lo provide for its retreat, though drawn up in front of its enemies, in readiness for 
a pitched battle. But the reason would have settled the whole matter, as respects 
the officers. Had Captain Mackenzie let his reason be known, it would have 
been all-sufficient. It must have been a strange set of officers who did not un- 
derstand the difference between going into port, in order to avoid the necessity of 
hanging men withovt a trials and of going into port out of apprehension of the 
crew. 

But, a change of course would have given the alarm to the men, caused them 
to think the officers frightened, and brought on the rescue. This, too, is said of 
a ship's company in which all the navigators were in irons, and without the means 
of knowing anything about it. As for the men at the wheel, who can suppose 
they would think a change of half a point, or a point, in the course, meant any- 
thing so very serious. In running 800 miles, a very trifling variation in the direc- 
tion makes a great difference in the result. The chstnge might have been made 
gradually, or as changes are constantly made at sea. The variation of the compass 
compelled changes in the apparent course, and a little mystified conversation in 
hearing of the men, would have completely set their suspicions to sleep, had they 
even been awakened, which we think highly improbable. As for the crew's fan- 
cying the officers frightened, it would have been easy for the last to convince 
them of their mistake. Had the disaflection been as bad as the witnesses seem 
to think, occasions were constantly offering. It would have been far better to 
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iMve brought an n ^Iknon with Mine of diese ditobedknt oititineeifs, abut one or 
two on the q^t, than to baog ftubnimf e men who were akeadjr in irons. The 
oatf properly applied^ would have, proved a coBnrinciag argument with the crew» 
as to who eommanded* If Wakbam was flogged on the 2dtb and 29tfa, tbo brig 
running northw^K by west tbreequartersweett we fiinejr it felt to him very mueb 
as it would bad the brig been running west bjr north thre^ quarters noi^ As for 
the opinion that at the sight of land, the disafieeted would certainty have attempted 
a rescue, we will ask if ^t is as reasonable as to anticipate the same oonsequonces 
from the sight of tbe gallows ? 

The two rushes aft, that when Mr. Perry called some of the people to "ky 
afty" in order to secure the main-boom, and that when the call was to sway upon. 
^ maintop-gallant mast-rope, have been cited as instances of the danger, aad^ 
through the danger, of the necessity of t;be execution* 

We think the case of the mast-rope, and of the trampii^ aft, might justify Mr. 
Gansevoort in believing a crisis had come, undsr his precious imf^essi&msy tbougb 
we think the impressions themselves to have been insufficiently sustained* The 
conduct of Mr. Gansevoort, always aUmvi^ for his impressions^ was spirited sand 
good* It gives us sincere pleasure to be^ble to say this, for he bears an honor* 
able name, and the rey^tation of his gallant old grandfather was a pledge that the 
heart of this young officer would be right, whatever might be his misiakes of judg-* 
ment. 1$, would require strong proof to induce us to distrust the courage of any 
who bear this highly respectable name. But Mr. Gansevoort admits himself it 
.was all a mistake, and is rejoiced he did not fire. The subsequent explanatioa* 
take this case quite out of t£^* category of the mutinous symptoms. The trarapifiip 
of a pfurcel of lads, who were chased with the colt, and who were started up fioAS 
lying on the deck, is a natural occurrence, and has happened often withcMit wf 
intention of mutiny. We. shall presently give our own theory, however, of the 
trifling disorganization that we make no doubt did exist in this jparticular crew. 

Mr. Perry's case of the main-boom explains itself. The Wig was roihi^ heav- 
Uy, the boom was thrashing about, and the men came aft strong, and in a burry^ 
uot knowing exactly what may have been the extent of the injury in the dai^« 
Pistols had been s^een, and one can tell what zeal they sometimes awaken. No 
attempt was made to throw Mr. Perry overboard, or to seize the quarter-deek, 
and, it strikes us, a little cool reflection ought to have satisfied everybody notbi^ 
pf the sort was intended. The witnesses constantly imagine die mutineers not 
only to have been all intention, but weak enough to let that intention be constantly 
seen. To suppose conspirators so careless as to betray their disaffection at every 
turn is extremely unreasonable, while it was natural for a partially disorganized 
crew to act as these boys are described as having acted. 

Our theory of the disorder which existed among the crew is as follows : We suppose 
Mr. Spencer to have spoken disrespectfully of his commander, and we do not doubt 
that Cromwell used the language attributed to him. It is by no means uncomm<Hi> 
for commanders to fall under the strictures of their inferiors, and even though the 
language might be mutinous in strict construction, it is very seldom any harai 
comes of it. Cromwell appears to have been an exceedingly passionate and 
violent man, and he yielded to his temper indiscreedy. To suppose, however, 
his abusing the lacing of the jib as represented, to have any connexion with a 
conspiracy to run away with the brig, is to suppose the very num whose art and 
management are dragged in, to account for facts that can be accounted for in no 
other manner, was absolutely wanting in common ^^nae. We can imagine Mr» 
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8 p #» w r, idmiltisr Mm to emerueiD ike pr^^ect Am k impuled to bim, noiglic 
fljrstenraticaUy uocbrTalo^ iiis cooMMader to briog bun isco ditcrodh with the 
ewwj tod we eao coppoM tbe crew^ a meuMire infitienood bjr ibis loss of credk» 
wMiout any design of modnj, but we can not eoppose Cromwell bo mixed % 
^Nuracter, ae to l^ bod^ immting and rhw rmfgfge, a fofA and € aen^le ibrewd 
oenspirator. .--"- '^^'-^x,. 

Thm fffacing of Mr. 6peneer in irons, on the quarter-^^dc, was a ^eat mistake 
in the commencement. The less the crew knew of ibo^lot, the greater would be 
the nsible ofiect it produced ainong themi -Ttee"i»ioitit^ in which Cromwell was. 
attested) denoted demoiiaEzatron of the quarter-deck, end a demoralised quarter-* 
itaotis sore to prodtK^e disorder aad uncertainty all over the ship. We distin- 
guish essentially between an unreasonable exaggeration of dwDger, and an un* 
manly dread of meeting it« The highest order of courage is doubtless that 
which sees danger KKiIy when danger exists, and then meets it steadily and with 
a p^fect «se of the Acuities ; but brave men, those who are ready to risk tbeir 
hves on all suttaMe occasions, often see danger where there is truly none. The 
last is a raeota) rather thay a phjrsical defect, while the oppoiiite quality is a unio» 
of high moral and physical courage. 

We never heard of a stronger iaalaitce <^ esaggeratton of danger, than the 
^sjyeumstanees which ^attended the arrest c^ CromwelL A single man was de^ 
0oendfng in Uie msdst of a body of armed officers, and he is met by one of them 
with a cocked pbtol, and told to walk aft ! This was, at once, throwing away 
the supremacy of oomnHmd, s^ng disesplme altogether aside, and resorting to . 
rtwor force^— using the ascendency of the pistol instead of that of the law. It 
was a dire^ admiiseion of apprehension of one «ort, and such a departure from the 
^et exercise of anthoripr, as to be apt to induce the crew to see that they were 
eSBsting under a new r^me ; one of force, and not one of law. Nothing called 
Ibr this extrordinary oouree. There woi no resbtance, had been no resistance; 
ttnd it would, have been time enough to show a pistol, when a pistol was actually 
seeded. Now this pistol went off. We have no disposition to use what may 
bttve been a perfeedy accidental thing, especially as applied to a novel and peculiar 
species of arms, in the least un&biy. btill the report of this pistol must have 
been heard, and must h»ve sounded odd in the ears of du>se who saw no other 
9i0is of mutiny than the peaceful arrest and unresisted ironing of the accused. 
Mtti who could make as great a mistake as this, lessening the dignity of com* 
mand to the threat of the alarmed, would be apt to commit odier siimlar blunders. 
Very young officers were given piirtols, and went about the decks in a way to 
excite feeling among the crew. We have in evidence several instances in which 
menaces of putting portions of the crew to death were used, and it is probable 
fnany more occurred. Under such circumstances it is not surprising that the 
men got to be uncertain in tbeir conduct, and, in tbev end, a little wilful. The 
great dtfficuhy in accounting for the behavior of the people, which one witaess^ 
describes as a little stiffs and which we suppose to have been the best term that 
could be used, on any other grounds, is the fact that conspirators^ plotters^ mea 
who had the objects imputed in view, would have had a direct and obvious 
interest in pursuing another course. On the other hand, men, and boys in par- 
tieular, can never be driven in this way without exciting, in a greater or less 
tlegree, a spirit of opposition. 

It will not do to justify the necessity on evidence that can not be in some meas- 
tnv knparted. Anything short of that which admits of smne description, is con* 
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jectare,'dnd tneti ak'e not to be haA^d <m conjecture. Bot, w« hnt tiunj pouuls of 
evidence given to us in terms, and we may jiMlge of tbe i^Iue of the indescribable 
part, by that which has been described. Nothing, for instance, can be more violeat 
or improbable than Captain Mackenzie's conjecture about the motive which took 
the men aloft after the mast was carried away. So far as we can aacertaioy all 
the men belonged there but Cromwell, Wilson, and Anderson. This, then, was 
taking top-men at hazard, and it is not to be bdieved Cromwell would seek a 
place to plot where one ignorant of his designs might, at any instant, intrude. It 
AB a little surprising no officer went aloft; some one probably would have done ap, 
but for tbe feeling that prevailed on deck, and thb Cromwell ought probably to 
have expected^ We think in most vessels-of-war, CHie of the midshipmen would 
hdve been there, even though none were stationed in the top. As for Mr. Perry's 
suggestion that the top was a very good place to create confusion, by throwing 
light sails, rigging, &c., on deck, it is something like affinning that a man waa 
bent on murder because he had a pistol in bis podcet. Moat people would think 
the assertion met, by the fact, that the suspected person did net touch the weapon 
at all. Then a warfare between the light sails of a.brig of 366 tons, and piatol 
and musket bullets could not be of a very doubtful issue. 

There is another circumstance connected with tbe alleged disaffection of tbe 
crew, which it may be well to mention. That this disafibotion was not veiy 
serious, is to be inferred from the facts, that some of the witnesses did not obaervis 
It at all ; that Captain Mackenzie should not have seen it, though passing two thirds 
of his time on deck, or he would not have made the remark he did to Mr. Ganse* 
voort ; and the wittiesses are almost too much of opinion as to the precise time when 
the disaffection made itself apparent* Nevertheless, they differ aa.to tbe degree* 
In addition to this, it is proper to say that it is openly stated out of doors, that 
discontent existed on board the Somers, on her first cruise, and that some diffi- 
culty had been prognosticated before tbe brig sailed, on this, her last cruise, in 
consequence of tbe condition of the vessel. Of thb fact, we believe there is no 
doubt, our authority being very respectable. . But there exists a singular proof 
that something of this sort was anticipated, a proof that Captain Mackenzie has 
himself been the instrument of hying before the world. That proof is this :—- 

It win be remembered that, pending the sitting of the court of inquiry, it was 
announced in the journals, evidence was found to show that Cromwell and an- 
other man of the Somers' crew, had been at a house in tbe Bowery before tbe 
brig sailed, and had there predicted a mtuiny would break out on board her^ i» 
her fiext cruise. This was justly deemed an important fact, and a witness of 
the name of Rice was introduced to establish it. It was soon discovered, how- 
ever, that Rice referred to a conversation held by a boatswain* s mate of the Mime 
of Phelps f and before Cromwell had joined the Somers, and his testimony was 
not received. The character of his testimony, notwithstanding, is known, and it 
would have probably shown that this other m^n predicted cf mutiny ^ or trouble on 
board, of some sort- or other. We make no doubt that this prediction was con- 
nected with tbe previous discontent, and we find in this fact^ and all that we learn 
from other sources, a sufficient explanation of the little stiffness and other signs of 
dissatisfaction that existed on board previously to the arrests. This was doubt- 
less increased by what occurred in the brig after the. arrests. We shall presently 
show why boys would be likely to get unruly in a vessel officered as was the Somers. 

As the guilt of the prisoners was closely connected with tbe necessity of tlie exe- 
cutions, sts well as with their justification, we shall next consider this important point 
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Tbe len^ to whmb ibis article is tmavcHdably extetidiiig, ftdmooisbte us of Cbe 
neoeflsity of doing this in $he briofost mode ^ is compi^le tvitb clearaess. As 
there can bo little question that Mr. Spencer and SmtU were, to say the least, 
extremely in^screet, sufficiently so to. bring them within the provisions of tbe 
statute, we shall not waste our time on their cases* We do not admit that aU 
which is charged against these two is made out in a manner fully to satisfy our 
mind, nor are we altogether disposed to receive their alleged confessions exactly 
in the light in which they are generally received; but that these two were engaged 
in a seeming plot, resembling the one described, we hold to be proved ; though 
we greatly question if an attempt would ever have been made to carry it into 
serious execution. We shall reason, however, as if their guilt were establishedf 
on every point, reserving a few opinions as respects them for future lemaric. 

The guilt of the five others, viz., of Cromwell, M'Kee, M*Kinley, Wikoo^ 
and Green, then, is the question before us. Of these five, the name of M*Kih?- 
ley is down on Mr* Spacer's list, as certain ; and those of Wilson, M^Kee, and 
Green, are among the doubtful; the first two with marks opposite, to denote that 
they would orobably be induced to join in die plot before its execution. On tbe 
muster-bill, M'Kee's tiame appears as stationed at the wheel, M'Kinley at the arm* 
chest, and Wilson was designated as one of those who were to act in the cabin 
and steerage* The name of Cromwell does not appear on tbe programme, o» 
station-bill ; though it is maintained that the E* Andrews, on the list of certakif 
was probably intended for this person. We will take the case of this man, first, 
by itself. Of tbe others, we shall have very little to say. 

The guilt of Cromwell is inferred from the very fact, that^his name is fi^ on diitf 
list. Who can £. Andrews be, if not Cromwell f it is asked, wkh something very 
like an air of triumph. When questioned on this sulject, it is sdd Mr. Spencer 
answered that E. Andrews was the real name of Small. There can be no ques- 
tion that every fair logical inference would lead us to believe Mr. Spencer loU 
tbe truth, reasoning on tbe supposition that tbe Greek papers were serious dociH 
ments, as the following analysis of the facts, we think, will show >— 

Ab the Greek character is used obviously to conceal all the names, we can see 
no more reason for supposing an alias was used for Cromwell's, than for that of 
any other person. The means taken to conceal tbis paper is a proof it was 
deemed entirely private. It was intended for Mr. Spencer's own use, or amuse* 
ment, as he may have been influenced in bis main object, and there was no ne* 
cessity for adopting an alias. Cromwell, had he seen the paper, could not have 
told whether his name was on it, or not. Then £. stands for Elisha, which was 
Small's Christian name, and it does not stand for Samuel, which was Cromwell's 
Christian name. The inference that Cromwell was so very wily, as to insist bis 
name should not go on the list, ill agrees with the accounts given of his general 
manner, which is supposed to indicate mutinous feelings at all hours and seasons. 
A man so excessively cautious and cunning would have manifested these qualities 
where they were most essential. 

But there were two papers, detached from each other, as they were found in 
the razor-case. One of these papers contains the names of the "certain," " doubt* 
ful," and " nolens-volens" men; and the other the station-bill, for tbe moment 
of execution. Neither Cromwell's nor Andrews's name appears on this last, while 
that of Small does. This point, of itself, would seem conclusive. The paper 
was got up for something, or for nothing. If^ for nothing, it is worth nothing; if 
for something, it must be viewed in relation to that particular object. Unices k 
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told the trndi, it wm worse than notfctRg. If Mr. Spacer fi»de it a Mse record, 
k was only to deoeive himself. Want of names was not its fautt, but excess c( 
names. Wilness€» swear they believe one name at least is on the list of *^ doubt- 
Ad," when the party was entirely innoeent. Under mcfa cireumstances, why should 
any certain name be oitritted ? Is it to be supposed Cromwell, the giant, the 
desperado. Would have nothing to do in the moment of trial 1 Captain Mseken* 
sie's eonnsel took the extraordinary grocind, in relation to this point, that Crom- 
well, doubtless, was to be everyivhere^^-'where he pleased — keeping up a general 
Mtperintendance. Well, admit this ; why did not the programme say as much. 
There was the same reason for stating this as for stating all the rest. It was a 
programme, a station-bill, one cl^rly intended to make as large a figure, on pepper^ 
as possible ; and while one can believe an insignificant person might be forgotten, 
or not stationed, it can hardly be supposed a ringleader would be overlooked. Is 
it probable Mr. Spencer would put down his own name, and not Cromwell's ? 
The fact that SmalPs name is introduced in the second paper-— u»ed twice, in- 
deed*-m a proof that there was no especial design to drop him on account €it 
prooaution ; still his name, that of the man huwm to be among the *< certain," is 
mt down at alt on the muster-roll, unless down as £. Andrews ! Wales is en- 
rolled almost as f^cm as enlisted, but Small is not enrolled at all, unless as An- 
diews, wUle the use of his name in another place unanswerably shows that cautioH 
was not the reason of the omission ! In order to believe that Andrews meant 
CfOAiwell^ it is necessary to believe that hii alias was introduced without a mo- 
tive. Such a fact^could have been easily retained in the mind, while the station- 
bill required system and arrangement. 

On the other hand, Mr. Spencer*s avowed statement covers every difficulty^ 
He said that Andrews was the real name of Small, and when told that, on the 
other paper, lie had put the name of ^uall in two places, he appeared surprised, 
and stated th^ he was not aware he had done so. To us nodiing seems more 
jnrobatrfe than ^e fact that Small, about to enter into such an enterprise, should 
see the necessity of an alias, and have told Mr. Spencer his true name was An- 
drews. Every man who embarked seriously in a scheme like that attributed to 
Mr. fencer, would bethink bim of sailing under false colors. The fact that 
Small told an untruth proves nothing, unless it proves that he deceived his lead- 
er* The initial, moreover, sayB a great deal. This explains everything, vftiA» 
the conjecture that Andrews is an alias for Cromwell, leaves various difficulties 
in the way. Au reste; the alias may have intended any one else, as well as 
Cromwell. It is no proof against any one, taken per se. So far, then, as the two 
papers are concerned, they would show that Cromwell was in no manner con- 
eerned in the plot. We have reasoned as we conceived Captain Mackenzie was 
bound to r-eason, on the supposition of tlie real character of the mutiny, and taking 
the papers as he found them. 

The violent supposition that Cromwell was to hejirst officer, because Wales 
says he was offered the berth of third officer, has been made. As evidenccj this 
is absurd ; as a probability, worse. In merchant-vessels, mates are divided into 
first, second, third, and sometimes fourth officers ; and it is said Mr. Spencer was 
to be captain, Cromwell first officer. Small second, and Wales third — the berth 
offered bim by Mr. Spencer. Now, here are the unanswerable objections to this 
theory. In the first place, it k purely guess*work ; then, man-of-war's men never 
^[>eak of lieutenants as first or second officers. The third ofiker of a man-of-war 
would be her second lieutenant, and no one else, unless she had a commodore, or 
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a second captain on koard. But what was to l^ecpme of the man wbd wis to be 
taken on board at the Isle of Pines, and who '' was familiar witk their intended 
busioesa" ? The reader will find Mr. Wales's own statement at page 156. It is 
as follows : '^ The brig was to proceed to Cape St Antonio, or the Isle of PineSt 
one of these places, and there taks on board one wlio mu familiar mth their 
intended business, whom one of the conspirators was perfectly acquainted with, 

AND WHO WAS BEADY AND WILLING TO JOIN IN THE SXPBDITJON." It is UOt 

probable such a man would serve under the purser^s stewardt and this leaves the 
necessity of cashiering Small, the seaman and navigator, in order to make Mx* 
Wales third officer, in the mercantile sense, and, at the same time, include Cr-em- 
well! ^ . 

The bad conduct of Cromwell, his oaths, denunciations, disobedience of oi>- ' 
ders, menaces to kill this or that individual, and refusal to receive Mr. Gaiwie- ; 
voort's single-sticks into the storeroom, &c., &c., strike us as singularly odd proo6 ^ 
of his guilt as a conspirator. Love of money is supposed to induce him to plet ; 
a mutiny, but not to be strong enough to induce him to conceal his feelings and : 
intentions ! At one time he flogs the boys, and then, when he has seriously eeor * 
barked in the conspiracy, he plays with them, not in order to profotiate them, for 
most are to be tlurown overboard, but to conceal his designs. Why not oontirol 
bis tongue, with the same object ? This was not a conspiracy founded in reseotr 
mept, but a speculation on crime. As for the boys, it would really seem, if Ci4)|. 
Mackenzie rebuked him sharply, two or three times, as is sworn to, it is sufficient 
to account for his change of conduct. At all events, it silences the testimony oft 
this point. The witnesses, moreover, swear to too much. They can all see that 
tbis change in Cromwell's deportment took place after the brig had reached Ma- 
deira, the place now chosen as the precise spot where Cromwell became enlisted 
in Mr. Spencer's projects, though it had been at New Yorkf until Rice's mistake 
was discovered ! 

Cromwell's language, such as telling Dickenson his time was short, is coob- 
mon language enough among that class of men, and probably noeant no more than 
that he (Dickenson) would not long have it in his power to take liberties wkh 
bimself. These expressions are of every-day occurrence on board a ship, and 
are thought nothing of at the time, though vulgar naen can easily distort them inlo 
serious tnings, when occasions occur. The witnesses admit they ascribed thNa 
to temper and habit when used. We look on all that relates to Cromwell's ordi* 
nary deportment and language as unworthy of serious refutation. No part of it 
<lemonstrates a mutinous intent (disrespect of his officers excepted), ai;id the open- 
jiess with which the man spoke proves, we think, he was influenced by temp^ 
far more than by any plot. 

The intimacy between Mr. Spencer and Cromwell is deemed conclusive of tbe 
^uilt of the latter. We hold the fact to he reasonably well established, though 
some of the witnesses think Mr. Spencer quite as intimate with Wales and others* 
Wales's own revelations demonstrate that Mr. Spencer believed him strongly his 
friend. Taking things in the abstract, we should think an intimacy between t 
midshipman and one acting as boatswain more creditable than an intimacy betweeo , 
■a midshipman and a purser's steward. Neither is usual, though the former might 
proceed from a high professional feeling, whereas the latter could only be excu^ 
hy the qualities pi the individual. We have known regular old salts great favor- 
ites aft, and young officers frequently find both amusement and instruction in th^ 
^liscourse and opinions, but one can see little to be gamed by a dissertation m 
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purser's sk>ps. StiH, the great intimacy sworn to between Mr. Spencer and Crom- 
well is unusual. Our business now is to consider in what manner Capt. Mackenzie 
ought to have reasoned on it. He was right m' acting as if he supposed Mr. Spen- 
cer was concerned in a plot, whether there was a serious plot, or not ; and, we 
think, he was bound to remember that the ringleader of a mutiny must be desi- 
rous of gaining recruits. Under such circumstances, it was natural that Mr. 
Spencer should wish to gain over a man like Cromwell — one powerful, intelli- 
gent, determined, and a seaman. This might re(]^uire much artful management 
on his own part, for it was not dealing with an ordinary, ignorant sailor. All this 
would explain what is called an intimacy, which Cromwell could not well decline, 
coming from the quarter-deck. Enough evidence was before Capt. Mackenzie, 
to show that some of these private conversations did not relate to any mutiny. 
Some' of them certainly related to a voyage to the northwest coast, or the witnesses 
are foresworn. No man in his senses would talk of being a pirate on the north- 
west coast. That Mr. Spencer, tvith the mutiny in view, may have attempted to 
establish an interest with Cromwell, by talking large on the subject of his com- 
inanding a vessel, and by promises of making Cromwell an officer (a fact by the 
way that is substantially established), either on board a slaver, or on board a tra- 
ding craft, is plausible enough ; but it will not do to infer that Cromwell Icnew of 
aJl his projects, admitting them to have seriously existed as represented, on such 
testimony. The first thing thought of by men, who seriously had determined on 
such a plot as this is assumed to have been, would be to foresee the necessity of 
avoiding any appearance of an intimacy. Even boys, in their daily roguery, say 
to each other, "Now we must not be seen too much together, lest they suspect somc' 
Mng.^^ This is the result of the ordinary consciousness of guilt, and it is a little 
remarkable that Captain Mackenzie, who imagined Cromwell had taken so many 
precautions to conceal his connexion with the conspiracy, had not taken this, tJ^ 
most obvious of all! There was, for instance, no reason for keeping his name off 
the programme, but an apprehension of consequences, in the event of its discovery; 
for, until discovered and translated, it could betray no one ; and was it reasona- 
ble to infer, that one supposed to be so very cautious on this point, would be so 
exceedingly remiss on another that was obvious to all who chose to look about 
them? Cromwell is believed to have used much art to conceal his connexion 
with the mutiny, and for the sole reason that he might escape the consequences, 
should the project fail ; and yet to have overlooked the very circumstance through 
which, in fact, he lost his lifb, and from which, in the event of discovery, be 
had most to apprehend. We think any cool-minded, clear-headed man would 
have inferred that this intimacy, so far as it proved anything, proves the absence 
of any particular reason for caution on the part of Cromwell ; and we might, as a 
fair argument, perhaps, add on that of Mr. Spencer. There was too much of it. 

Our limits will not allow us to quote all the evidence, but we see a great deal 
to satisfy us that Mr. Spencer was talking and consulting with Cromwell about 
other projects than those connected with this mutiny. If his own statement to 
Mr. Gansevoort, p. 32, be received, where he says that he did not let Cromwell 
into his secret, because he did not believe he would join in such a scheme vnless 
there was money on board, it leaves the fair inference that he had been sounding 
the character of this man the whole time, and had not been emboldened to pve 
him his confidence. The explanation is natural, and by no means tender of 
dromwell's character. Then CromwelPs situation in the vessel is to come into 
tl^ aoeoum. As boatswain of such a craft, stem by nature, and educated to a 
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certain poiint, be had fejy associates, and the advances of one like Mr. Spencer, 
would not be apt to be repelled. The wish of Mr. Spencer to enlist this man, is 
not to be confounded with the acts of the man himself it is evident Cromwell, for 
some cause or other, had not much respect for Capt. Mackenzie, and this dis* 
respect may have been increased by the wily comments of Mr. Spencer, but all 
does not prove his connexion with the alleged mutiny. 

The gift of fifteen ddllars from Mr. Spencer to Cromwell, is supposed to be a cir- 
cumstance in proving^the guilt of the latter. The gift proves nothing Beyond the fact 
that the money was bestowed. It was openly done, and it is not pretended that, 
€U the tme it wa>s given, Cromwell agreed to join in the conspiracy. The manner 
in which it was done, Mr. Spencer's language, and all the circumstances of the mo- 
ment, show that no bargain then existed ; the money would have been paid privately, 
otherwise. The mere gift of the money, however, is no fact against CromwelL 
At most, it only shows a desire on the part of Mr. Spencer to gain him over. 
We reason always on the supposition of the latter's guik, as averred ; but it in no 
manner shows that Cromwell was seduced by $15, to risk his life in so wild and 
fooKsh an enterprise The essential fact is wanting. Mr. Spencer may have in- 
tended to make friends with Cromwell, with the alleged object in view, but it is 
not a fair inference to suppose that any man in his senses would be seduced by 
such a sum. To show that one man wishes to buy another, is not showing that 
he has succeeded. 

It is said, however, that Cromwell gave this money to Garty to keep, and ihat^ 
a day or two before Mr. Spencer's arrest, he asked for it back, under the pretence 
of using the glass in the drawer of which it had been placed, in order to shave^ 
though he did not shave. Some importance has been attached to this circum- 
stance ; more, we think, than it merits, were it clearly established. In the first 
1>lace, Garty himself says Cromwell asked for his glass, not for the money; the 
atter happening to be kept in the drawer of that glass. To suppose a man, bent 
on the projects imputed, would not think it wiser to let so petty a sum as fif- 
teen dollars take the chances of being recovered after the rising, than to incur all 
the risks of the suspicion attendant on withdrawing it, is inferring that Cromwelt 
was not very sagacious. The enterprise, if it really existed, was one of great 
magnitude, and fifteen dollars would scarce be thought of at all, by most men, as 
the crisis approached ; or, if they were, we think nine persons in ten would pre- 
fer to let them remain with the sergeant, in order to quiet any distrusts. In a 
w<N*d, we think the inducement too trifling to be apt to influence a man like Crom- 
well, at such a moment. After the rising had succeeded, it would have been an 
easy matter for him to have got his glass, and with it his fifteen dollars. The 
mutineers would not be very apt to rob Samuel Cromwell, after he had risen to 
be first lieutenant, and this to obtain fifteen dollars of paper money, that could be 
of no use where they contemplated going. In addition, Garty explains his first 
evidence, by saying, that he meant Cromwell did not shave himself having been 
previously shaved by the ship's barber, down to the time he reclaimed the glass^. 
Cromwell, then, was in the habit of shaving ; if he was shaved by the ship's 
barber, after he reclaimed the glass, why is it not shown ? Sears was the barber, 
and a willing witness in the case. He was the lad at whom Cromwell had thrown 
a billet of wood, and it may be, after such a quarrel, Cromwell did not wish Id 
trust his own throat so near the other's razor. 

But, Garty says nothing of the reclaiming of the money, the only point in the 
least material, btfare t^ cotmcil of officers. This is a very important &ct^ for he 
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omitted, at thai time, the only circumstance worthy of being related ! lioWf 
<5arty was a foreigner, and a sergeant of marines. We ask the reader to rija 
over his deposition, at p. 153, and he will see what sort of a mind Captain Mac^ 
kenzie warmly recommends to be transferred, under such circumstances, from the 
berth-deck to the wardroom ! The effect produced on such a man, unconsciously 
to himself even, by seeing a future opened to his hopes, which, did he live long 
enough, might place him at the head of the marine corps of this country, may be 
estimated more easily than the effect of fifteen dollars in inducing a human b^g 
to enter into such a project as that attributed to Mn Spencer. It is extraordinary 
that Captain Mackenzie, when he wrote his report, knowing that a court of some 
sort or other must sit on him, did not comprehend the nature of the indiscretioB 
into which he was falling, in earnestly recommending this sergeant, and eig^ of 
the petty officers of the Somers, all witnesses in his case, to be preferred to situ- 
ations that would give them competencies for life, before the matter was investi- 
gated. Whilo on this point, we will show the extent of the temptations that weie 
thus inconsiderately placed before the minds of these men — what preferment tb^y 
had reason to hope would be accorded to them, should Captain Mackenzie's coor 
duct be approved, viz : Garty, from the ranks, to be an officer, with $25 per 
month pay, and 80 cents per diem, rations, and the prospects of promotioik 
Wales, from purser's steward, at $18 per month, to quarter*deck rank, and $1500 
per annum. Browning, Collins, and Stewart, petty officers, at $19 per nKHith, 
to be boatswains, with $700 per annum. King, Anderson, and Rogers, petty 
officers, at $19 per month, to be gunners, with $700 per annum. DickensoOt 
petty officer, at $19 per month, to be carpenter, with $700 per annum. 

In this list, the p5^y of the seven last-named beneficiaries is put at the lowest 
sum, for tlwse who are employed. When unemployed^ they would receive $509 
per annum each ; when employed in ships-of-the-line, or in navy-yards, $800 
^ach per annum : this, too, in addition to exchanging the uncertainty of mere ship- 
ped berths for warrants. 

Now, we are not disposed to discredit men because they happen to be in bumr 
ble situations in life. We really think that some of these men, on the whole, aeem 
to swear honestly, but their testimony before the council is weakness itself, aa rer- 
spects any indications of the mind that ought to control their notions* Still, some 
of them relate a great deal more after this temptation was placed before their eyai^ 
than they did before, and we are disposed to remind Captain Mackenzie, when be 
presses the fact of the fifteen dollars into the account against an unfortun^e smt 
who has been hanged without a hearing, as a reason for believing he would tivn 
pirate, that he has, unwittingly we think our$elves, offered far stronger iadooe- 
ments to his own witnesses to see things as he wishes them to be seen. It is 
scarcely too much to say, that the man of Capuin Mackenzie's rank and yeais, 
w1k> could make this grave mistake of judgment — we deem it to be just that^^j^ 
no more— d<fes not come before the world with a very high claim to be rocdbred 
as one whose opinions are to be taken eo; officio, as infallible. At all events, it b 
just as fair to assume, that the tempting hopes he has placed before his own wit- 
nesses produced their results, as to suppose Cromwell was bought by these fifiees 
dollars, to desert a wife he evidently loved, and to enter on a fife of murder and 
rapine. 

^ None of the remarks which are said to have fallen from Cromwell^ ii^ bis xliffiN> 
«^* conversations with Mr. Spencer, have the least tlie character of pertineot tes- 
4im^y. By compressing into a few pages the cas^ial repji^ fod obflervatieoflb 
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4tAd this whbodt die eontext, that fell fi'om a man in the course of t^o monthi^y t 
itttle of ati air of importance is given them ; but, in the first place, not one of Aese 
•sajringB amounts to direct self-crimination in itself, and every one of them may- 
have been perfeocly innocent. Take the obsenmtion about the Isle of Pines, for 
instance. In the face of the fact, that no piracies are sow (xmimitted, or have 
l>een committed wichtii the last fifteen years, this place is spoken of as if it ^ere 
-proof a men is a pirtte who talfas of viskiog it \ We think it probable that staving 
rseamen are found there, but this is a different thing from piracy. The witnesses 
^peak of a man's going in a slaver, as a crime as enormous as piracy, with a species 
of pretending morality of which there seems to have been rather too much in the 
^mers. 

We have no desire even to seem to defend slaving, but it would be weakneHs 
ciot to affirm what is true, under the facts of this case, that a man might go all his 
life in a slaver, and yet recoil from piracy. It is but little more than thirty years 
since slaving vessels sailed openly to and from this country. At the commence- 
ment of this century, the trade was general, and men did not hesitate to avow 
their connexion with it. By a clumsy, and we think an illegal anomaly, slaving 
is pronounced to be piracy by our laws, but this will not give it the moral charac- 
ter of the latter crime. Right and wrong are not so totally dependant on the 
statute-books, and, if they were, men's opinions must have time to follow the tor- 
tuous teachings of such a school. We are no advocates of slavery or slaving— 
we believe both to be adverse to human interests, and in some respects to human 
rights — but we see a vast difference between going to the Isle of Pines to ship in 
a slaver, and going there to ship in a pirate. 

Now, admitting all the eavesdroppers swear to be true, which can not be the 
<;ase, as they often contradict eacli other, it is possible to make out a plausible 
theory, which would lead to the opinion that Mr. Spencer bad talked with several 
of the crew on the subject of embarking in slaving voyages, and, among others, 
with Cromwell. We do not say there is evidence of the fact, but there are frag- 
ments of evidence which, when united, might furnish a better foundation for such 
a conjecture, than for any of the theories that have been advanced in behalf of 
Captain Mackenzie. It is not necessary, however, to suppose Cromwell had en- 
listed in even such a scheme, in order to repel any evidence Aat has been pro- 
duced. Of the last, there is none that would authorize a magistrate on shore even 
to commit the man, though prudence may have justified Captain Mackenzie in 
confining him, at sea. We have even our doubts of this last ; for, ri^tly man- 
ikgedf we are of oproion Cromwell might have proved a most valuable ally to the 
legal authority of the ship, and prevented die very calamity that has occurred.* 

As for the remarks where Cromwell is made to say he would disguise the br^ 
by shipping the bowsprit aft, &;c., &c., they can only excite pity among cool- 
tninded seamen. If such casual replies are to justify banging a man, there woukl 
life few sailors left Both question and answer are quite common. We have 
heard both, with our own ears, fifty times at least. 

We perceive that Captain Mackenzie's counsel, whose argument we are en- 
deavoring now to follow, ascribes to Cromwell the advice of cutting away the 
booms, and throwing away the launch, which accords with Wales's account of Mr. 
fipencer's plans. We do not believe any seaman would have given the first ad- 
vice at ail. The booms that were to be ci^t away were nothing but spare 8p««» 
for the brig, and even a pirate might owe her safety to spare spars. To say she 
could get them firom prizes is absurd, sinc# the necessity for them would be most- 
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apt ta occur when she was running fromf not for. Besides, if die to<ofc tbem oa 
boardy when she fell in with ft prize, in what would she be better off than hy keep- 
ing on board those she had. Which were of the right size, and all ready to be used. 
Au reatei although Mr. Gti&n assumes this fact, we do not find that it is proved. 
Something of the sort, in connexion with ilaving is, as regards the latmck^ but 
not as regards the booms. A slaver might want the space occupied by the lauficht 
for gratings, in order to admit air below, buC a pirate would be a great fool to de- 
stroy his launch, of which he would have much the san^e need as a vessel-of-war. 
The project has much more of the romantic character of the inexperience of Mr. 
Spencer himself, than of the maturer reason and greater practice of CromwelL 
We do not believe the stories, for we do not believe a seaman would give the 
advice, particularly about the spar^ or booms; these last .being nothing bul spare 
yards, masts, &c., carried to meet emergencies, and those of the right size and 
very best quality. Nothing would be gained by throwing them away, while moch 
would be lost. 

Cromwell's absence of mind and thoughtfulness, after Mr. Spencer's arrest, are 
urged as a reason for believing in his guilt ; Mr. Griflfen aays before^ but most of 
the testimony is afterward* Now, neither fact is proved except by the opinions of 
those, who certainly utter their opinions very loosely. . The calling the wrong 
watch, and this is sworn to have been after Mr. Spencer's arrest, is much the 
strongest proof of absence of mind, though it is not an unheard-of thing* It i^ 
like any other piece of forgetfulness, in an eternal round of the same duties. 

Cromwell had been intinmte with Mr. Spencer ; he knew from Mr. Gansevoort 
the reason of the arrest, and superficial reasoners would be apt to infer a con- 
nexion between them from the fact. No one could see an associate put in irons, 
on board a man-of-war, and on such a charge^ without perceiving that it might 
induce suspicions of himself, and consequently reflection^ if not uneasiness. Then 
Cromwell was jealously watched, and that would naturally add to bis feelings. 

. He must have seen that King and Dickenson were consulted, while he was watched 
and distrusted. 

The interviews with Small were just as natural, if the different conversatioDs 

,^ith Mr. Spencer had been about slaving, or about the northwest coast, as if dboat 
this mutiny. It will not do to infer only the worsts when another solution of the 
difficulty is just as probable. 
^ The disobedience of the standing order of the ship, and his stubborn perseveran€e 

. in disobedience the momii^ preceding his own arrest, would be the act of a Ibol, 
were he implicated in tlie plot, and xtid be meditate a rising. Such a thing niigfat 
have occurred from a hundred causes, each of which would be mwe plausible 
than the one assigned* 

The ^ii|www of the officers, and men, founded on various reasons that are givea, 

; are too nunoerous to be gone over in detail, but we. think he that examines the 

.record will MS^y that a set of more frivolous reasons was never given on a trial for 
a man's life. They are just. of the character that disjU-ust always gives to the 

.imaginings of dulness, ahd would better become the gossiping of village wooder- 

.jnongedTs, than the conjectures of discreet men, reasoning about human life. In 
enumera^ng Captain. Maekenaie's.misconoeptions of facts, we shall incideatally 
allude to some of tbem. 

The declaration of Small to Mr. Oanaevoort, p; 33, is generally thought to be 

o^e of the strongest proofs of Cromwell's guilt. We see noting in this declaim- 

t ,lion, even as ^ is given at second-hand, by Mr. Gansevoort, and without the 
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nMiw of crosa^enoiiittog the man who is said to btLve made it, ta justify this 
cpinioB. In the finit place, Mr. Gaosevport told Small that thejr bad taken mora 
prisoners, and then inquired if there were any persons forward, from whom they 
had reason to apprefaepd danger. Small anmered, it '* was a hard thing for him 
to say." TwQ meanings might he attached to this reply, yiz», that it was dijfi^ 
cult for Um to tell who was, or who was pot ooncerned in die plot, not knowing 
who had engaged in it, or that it would be hard on his feelings to betray his 
assodates. We must look to thp context for the eKplsnk^ion, and thai clearly 
solves the doubt, though we think the first the most obvious construction, on the 
face of the answer. Mr. Gansevoort goes on^ and asks if Cromwell is not impli- 
cated. Small answers again it was a hard thing for htm to say, and then he goes 
(m to reoim the wiatter, enumeratiog tiie motives for thinking he was* Cromwell 
woA Mr.. Spencer were very intimfite; that he b^ seen the last give the oth^ 
money, morQ than he would like to give or lend him either. Tlus is anything 
but reserve of feeling ; it is a downright attempt to show that Cromwell ought to 
1^ suspected, and demonstrates that SmalFs hesitation pf oceeids frbm doabcs, and 
Q^t/roTi) disinclination to tell everything he actually knew. . Pressed still further, 
be adds,. '*If any one on bosu-d is [in the plot] he is." AH this, must be taken 
together, or not taken at all. Evidence it is not in any shape, hut taken in con* 
nexion, it leaves only the fair inference that Small had reasoned himself into \x\» 
conclusion, not that he Arn^tr the fact. Nor is it probable he did know it, if the 
views of the officers themselves are just, admitting that Cronciweii were actually 
concerned. They contend CromweU's caution was so great, and his influence 
over Mr. Spencer so strong, as to prevent the last from puuing his name on the 
paper, a document in Greek, and exclusively in Mr.. Speneer's posi^saion, and 
yet not strong enough to prevent him from betraying his ■. name to others ! The 
testimony of Wales, too, goes to show that Mr« Speneer did not menticoi any 
names. He either had no more confederates, or he used singular caution. It 
is true he called up Small, his whole force most probably, hut, to the man, l»fore 
whom be is said to have kid bare his whole teirible secret, he could only pai^de 
bis '* about twenty." He had gone too far to recede, had told so much as to render 
it indispensable to tell everything he could to secure bis recruit, and, .we think, if 
he had really possessed any morQ allies to help to bring abont such a result, he 
would haye produced them f particularly one as formidable as Cromwell. If to 
bad t^ld ,Smi|Il of CromweU's adhesion,, we think lie.woflkl have told Wales. 
They were to be officers alike, w^re down, alike as ct^ttmrif andivere entitled to 
equal confidence. . The cofl^versation, too, lasted for houcs* : b is ^Ur t6 presume 
be used the greatest caution, (ur that be had no confedevaie but ' Small. .^ 

Then, tins statement comes to us at second-hand, and evidently tbfiough one 
disposed to believe ;tbe,\^Wst of Cromwell ; nay, through «ae to. w^iose own ex*' 
c^lpatilOJ^ from a pfurticipation in, an act of the gravest respomnhillty, the ^ik of 
Cromwell is indispei^bie. If theie be any douht> in the mailer, we think the^ 
sum wlu) was bspged without v bearing, and, beyond all ipiestioa, unnecessarily^ 
so han^efi) bas quite. %s good a right. to its benefit as his executioners. The- 
charfu^ter pf .the mind of a witness is always of moment, too, and never more so,;, 
than wb^n be becemcp tbo vehicle of other men^s thoughts. At p. -41, Mr. Gan-^ 
s^voort in a^ked this qnesticm : — 

«^ Was Mr. Spencer, on the 36th of November till the time<if his arrest, en-^ . 
(aged in the usual duties of an officer of his station?" 

To this question Mr. Gansevoort gives the following aosvier -^-^ ^ ' 

» Digitized by Google 



SOS HEVIBW 01* 'THfi I»RGCI;EI«!*GS 

«< I believe^* tAat be wim e^gft^ed iA th^iteaal ddti^s of bis ^tattdin, em(t^t iHieit 
in the fore^tbp) bftvltig India ink pricked into his arm, and his inefuzcing-hok an 
the Jacob^if fevWc?/* 

■ Now a wfeess wfeo iX)Uld Answer such a question in such a ^trfanncr — hnimg 
that answel- written dbwn and r^ad to him for c(»rrectioii, may very well have 
mtsuodersttood Smatt) espeoiatly when be was intensely bent on ascertaining 
Cromwell's girik. 

Thoi^ whM^ are eurious in snch matters will find the history of the Jacobus lad-i 
der transaction at p. 9^* 

We conelode this point by referring to page 33, where it will be seen Mr. 
Gansevoort admits he had discussed the necessity of hanging Cromwell on the 
88th, the conrersation with Small having occurred on the 29th, if not on the 
30th. So says Mr. Gansevoort ; we who can look cooHy at this matter, see dmt 
it must have been on the 30th, even white the coun6iI was sitting, as the priaomre 
who alone could be alluded to by Mr. Gansevoort in the dmlogue, were mad^ «n 
the forenoon of the last day. When it is remembered what was going on below 
decks, this testimony, to say the least, is to be received with great caution. The 
fact that Mr. Gansevoort could not tell when a conversation was held, tboiiglt 
held o/Jer certain prisomrt were made^ which time was well known, gora to ilte* 
trate iiis testimony in general. 

The alleged &ct that Mr. Spencer showed the Greek paper to Cromwefi is 
held to be conclc»ive evidence of the latter's guilt, even by some of those who 
kdmit it is the only testimony. If this testimony were clear, and out of all con- 
troversy true, it would be insufficient to convict Cromwell. Mr. Spencer showed 
this paper to others, spoke of it even, declared bis unwillingness to let them kiKrw 
its contents, and, we fancy their friends would think the circumstance a very ib- 
adequate explanation, had they been hanged on such a fact, without a hearing \ 

But, the man was hanged without the fact of Cromwell*s havhig ever seen die 
papers being communicated to any of the officers ! To this all the boys who 
speak on the subjectr distinctly testify. This disposes of the point, so far as 
Captain Maekemie is concerned, in a moral sense, out of all doubt, and we think 
legally, also. 

Let us reason a Httle on the testimony. That a paper was shown by Ifr. 
Spencer to CremWeU is probable. Several boys swear to havrag seen this done 
at di^rent limes* Other witnesses, however, eay they have known Mr. Spencer 
and Cromwell take the stars together, and to have lieen often employed in. this 
manner. If they took the stars together, calculations probably foHowed. £dwtf«t 
English, one of these boys, says, p. 84, *• I saw him show a paper once j be 9SL 
on the foresQuttle i Mi^ Spencer had a paper and pencil in his band, as dumgh he 
was writii^ down eomething that CromweH had just lold him ; Mr. Spenoer e«id, 
^ Ye», yes^ that is all I saw at that time." Now, this boy certainly did not ideiK 
tify the paper, but was rather of the opinion tlM what he saw in cotirt was mT the 
paper. Had he aotoaUy seen the Greek paper in Mr. Speac^s hand, it b rimest 
morally certain he eo«ild not have identified it« and widiout thb identfficatiott, the 
testimony, at best, is only conjecture. The boy himself, adsiiks that he did not 
take patticttlar noti6e, that he was merely pttMi^ the i^, and it requu^ no great 
reasoning powers to see that his testimony, beyond ^ general &ct diet be saw a 
, paper, is oif nb weigl*. We have never seen these papers, but we gadier they 
are leaves torn from a blank bedt. K so it is probable more were torn, leaving # 
general resen^laace mmMg all duis used. 
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- (Bfadre wa» a wimdM of the name d* Clwfk wto veatiied to Mr. Spenear's 
sMiting Ordnm«1I a paper dnit be deMnbeA as reserobling ode of the Gre^k 
ptpsrs, h^hrethe comt of inqTmy^'lmt who, Captain Mactlceniie seems to thiDk) 
was inveigled away before the sitting of tb4 court •maitiarU We have fomed to 
liiifr'iMijr^s testirnofif^ &« it k ^vdn in the Tribttiiie's riepoitt of the proceedings of 
th^ «oun of ingittr}^, but do not find it m&te to the point, than tB^t of tbe^ boys 
wbo testified before the court tnai^tial. One objection to the bt^t^neot of the boy, 
a» given in the newrpetper, is this : Mr. Spencer ii» said to-have twice shown the 
paper, asking Gromwell the first lime, if it would do* CitHftWeH answered, " it 
YvidiiM do very well/' The boy fiaPw Mr. Spencer show Croiwwell the eanrje papet 
a «eeoiid 'iMne. ^^Cromwell said it was bet^ter.*' *» Spender p6id ted with his 
flftger* to the paper, but did not hear Hin> say ftnytWng." 

N#w, as this h^ beard Mr. Spencer ask *»if it worid <te ?** and h^ai^d Crom- 
T^f# answers both times th6 paper was shown, it^follo^ he was near enough to 
lt«af -What p^^sed* The ^eade^ wiH see at onee itwill leat6 the iiee^ssity of be- 
Beving'ttrat Vroinv^U tmdersmod the Greek okaffk^^^; ot ihb pmp^r eoM mt hme 
bi^m^the'Ghreek paper. This k not aH ^the real paperis fiitr more d^cuit to read 
Htmt r€lal Greek. 1th written irt a mysflSed Greek charaeter, lEis appHefd to E6g- 
Iblli'^vwcite. Ofie'*Bngliah letterjsr used for another Gb^elklettwf ; thus the name 
of M*Kinley is spelled M'Kenlu. These departures from as close analogies aii 
Ate two alphabets wotiixt allows run (bmugfa both papers, antiwoifld etnbarrass 
•rett a Rcfcoter iw f^diiig them. To suppose, howev<ir, that'Ci^omwell -could 
rWd these papers^ is abmird^ and to Y^uf them to a man wh6 could ^^^ read 
H^m, tffUk&nt praMtatifrg thm^ i» equally absurd. The only alignment ^that ia 
teft' ^bcreffore, in cwmexiofr with ihh point, is to mippoae ihm Mr. Speoeer laidl 
diase papets before Cromwell to help his* o#n menjory, wliHe he raade* hie owii' 
owl explanatitww. Mueh of th^ testimony is opposed to thife fefemnoe, though 
6fie circumstance has- be^^n thought fo^ show Mr. Spender was writtng dowtf ^ 
names of the crew, at €romweirs dictation* As respects Clark, however, iti« 
s6oessal*y to believe CromweB couW read the paper, for heariag so much, her 
must have heard niore, had more been uttered. There arfe several objection* 
t^tfie supposition -of the dictation of names. Some of thes^e eiWMtions of the 
papers to Cromwell are said to liav« occurred some time before the arrest, and, in 
ibe nature of things, a paper Me the programme muet be oonstam^ twMfotgHJtfigf 
iterations. Thus it is shown that Mr. Spencer was wrhlng on a pap^r 8up-» 
poaed to be one of the Greek papers, as late as the very day on wbich-he was 
arrested, a circumstance, which, in itself, must destroy the apparent ideAfity willi 
a paper seen any number of daj's* before. This fact, 6f itself, would be fatal 
to the evidence of the boys, since a paper that has been altered, ^bere there are 
mo means to prove what alterations have been made, can never be received in 
proof. Now, it is probable that CromweH corrected Mr. Sjiefteer'e maHiematica! 
calcuktions, and there is no violent improbability in supposing that this is what 
they tvere about when the boys saw theni. Men turn their head*i \^hen' cakulating, 
and say, **'yes, yes," when ideas are given them. The pkrs and miiHis of a sum 
in algebra, may have been the crosses ?iX\A Greek character^ of the- boys ? or, Mn 
Spencer may have really had some of his "nor-westers^* on pa^er, aa wall as the 
programme of the mutiny. The circumstance tbfet he drove sorte of the boya 
away when they attempted to overlook Mm, proves nothing. Officers are not 
apt to submit to such impertinence from a crew. Clatk^s testimony, as we find i^^ 
ivould seem to estabfeh that h was not the Gn^ek-papcrile Wfwj atad tfaeU*er pi- 
per being shown to be used, upsets all the theories about these papers. 

Digitized by V^jOOQlC 



310 REVIEW OF THt PROCEEDINGS 

But the fatal objection lo tfaeie papars, ia the admitted caroumatance that die 
officers knew nothing about them until the brig had reached New Yoik ! They 
were not included in the case, as it was made up for Captain Mackenzie's coir- 
^deration on the 1st December, 1842. 

Next all the objections present themselves, that are unavoidably connected 
with the probabilities of the boys having imagined much that they have 9w<mi to. 
The main facts may be true, but the coUi^erals colored or supposed. Here the 
ill-judged course of the department, in leaving these witnesses under the military 
control of those whose professional prospects, at least, were more or less d^ 
pendant on their testimony, becomes vividly apparent. The fact that Ctelaia 
Mackenzie virtually asked to be left in command of his brig — a new proof of thai 
officer's weakness of judgment — ought to have brought the whole subject befiwe 
the secretary's mindi and it is extraordinary, one who has been a judge did not 
ibresee the importance of immediately removing all who advised the execu- 
tion, from the Somers. This should have been done even in the intereirt af 
Captain Mackenzie, who, under such circumstances, woukl have been in a 
much more eligible position than duit be now occupies. We think it b tmposn* 
ble to read tl;^ testimony of these boys, and not believe that they have fiun^ed 
much of that to which they swear. We shall pcesently show bowlooaelf tb^ 
testify. 

Another great objection to this teatimoiiy of the pap^n alleged to have beeft 
shown to Cromwellt is that a man who baa been hanged wkhoot a Ipearkig, ia 
asked to. prove a negative ! Why was not this man ^eationed on the fads aop- 
posed to be connected with hb guilt? Throwing in everything that has been 
Wougbt against him, there is nothing but eircuroirtantial evidence* Now, all ctr- 
euaastaDtial proof falls short of absolute proof; in its nalmei it ia ever suaeeplibie 
e€ explanation* A jnan was once hanged in England, becauae he was found draw- 
ing a knife out of a dead man's body* In the end it was admitted that aootber 
peraon put it ia, and that the man first. banged was innooent A few addilioQal 
earcumstances, iuided to the leading circumstance menUoaed, cost an innocent 
man his Ufe. Just-roiinded men, are not apt to ponish, on o^y evidence shoK of 
that of their own ueam$i witboAit a hearing ; on circumstantial testimony, krvsr. 
Which of us W0uld flc^ a child, discharge a servant, or a dependant of any sort 
on circnmstantial evidence, without giving the party implicated a hearing? In 
cases in which his legal rights were ampl% we think no man of a rightly*balaiieed 
mind — certainly no man fit to command a vei»el*of«war*— would do such a thing. 
H6w waa it with Cromwell ? 

^. Cromwell was put in irons on the 27th November On tl^ 28th the neces- 
sity of his, death began to be the subject of conversation. On the morning of 
ii^ 80tb it was deliberately referred to a council of the officers. About t^, on 
the morning, of the 1st December, the report of the council and the evidenee 
were laid before the commander, and about one, P. M., the man was hanged. 
Now, in all t^is time, there is no evidence that Cromwell was jasked if he could 
explain a single circumstance, while tiiere is a good deal of evidence that leaves 
rea^n ta suppose be was not. If he were^ Captain Mackenzie's report is dis- 
4Qgemi0us*-^nay, virtually, false ; if he were notf in the name of holy justi^ 
what are we t^ think of xhe transaction ! We make no doubt, Cromwell was mot 
questioned at aU. Small was questioned about his guilty but the man himself 
£ad not even a heading that be might assert his iimocence. Time did not pi^aa; 
c^rcumatai^^ did npt. press i there aat the prisoner, for weary days and aigto, 
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almost within reach of his superior's arm, and he was sent to the gallows un- 
questioned, on purely circumstantial evidence. On circumstantial evidence was 
4iis man hanged, unheard, and evidence that would iscarcely have justified a 
magistrate on shore for recommitting him for further examination. When the act 
is done, when the press has thrown itself with malignant fury into the controversy, 
when men begin to talk of vindicating the laws of the land, week^ after the deed, 
the witnesses having been shut up most, if not all, the time under the military au- 
thority of those involved in the issue, eight or ten boys are brought forward, for 
the first time, to give their recollections under the influence of all these occur- 
Tences. We can make our own conjectures concerning these papers, and far 
more plausible conjectures they would be, than those assumed by the defeDce. 
but, they must ever remain conjectures. The only two who could give us a cer- 
tain clue to the truth, are dead, unheard. 

It may be weH to add that one of the boys swears that the paper be saw bad 
crosses on it, instead of the ordinary letters. Greek characters no more resenibla 
crosses than do our common English characters. 

On the other hand, are there no proofs, no presumptions of innocence ? Yes, 
Sundance. In the first place, the project was too wild, too impracticable, for a 
man of Cromwelfs years, experience, and knowledge, to embark in. With the 
ocean dotted with cruisers, including steamers, a few weeks must havp terminated 
the career of the Bomers, and with it that of her crew. The remark Mr. Spen- 
cer is said to have made, when he first told Mr. Gansevoort of Cromweirs inno-, 
cence, manifests far more knowledge of human nature than is shown by the officers! 
of the Somers. " I did not think he would join unless there were money on hoardJ* 
4>ne can understand that such a man as Cromwell has been described to be, might 
run away with moneys 1>ut what could he do with the Somers 9 As for keeping 
9t sea, any length of'^time, in the present state of the world, it is out of the ques- 
tion, and two or three acts of piracy, would have brought the vessel to the notice 
df every marine in Christendom, and insured her capture. Dead menio tell 
tales. It is possible that ^ne, inexperienced as Mr. Spencer, may not have seen 
diis ; Small is almost admitted to have been of feeble mind, but, it was dififerent 
-with Cromwell. The last, had he been rascal enough to embark in such a scheme, 
was probably not fool enough. Then, he was just married, manifested strong 
regard for his wife on more than one occasion, particularly in connexion with 
t!ie $16, and his dying words, and was not a mere reckless wanderer on the earth. 
Until the contrary is proved — not asserted^ merely^ — he has just as good a right to 
be placed in the category of those who have friends and homes as plec^es of their 
conduct, as Captain Mackenzie bimself. 

As for the attempt to drag in a particular speech of Cromwell's (before the 
court of inquiry), in order to show his general indifference to virtue, and in con- 
nexion with his wife, we can hardly trust ourselves to write about it. It was 
unknown to Captain Mackenzie when he hanged the man, in the first place. 
Then, such language is common in the mouths of common sailors, and passes 
ibr mere bravado. We have heard it often, almost verbatim, and from men 
whom we knew felt differently. The excuse for thus harrowing the feelings of 
a woman who may have been perfectly innocent, nay, who is said to be respecta- 
Me, was to destroy the sympathy of the public in the fate of her husband! If 
Captain Mackenzie could not destroy this sympathy by his evidence of guilt, 
what sort of case has he ? Tbe very attempt to defend himself br such mea«s 
denotes a consciousness of weakness. His act had been committea, and be was 
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bound to justify it by direct and unequivocal evidence;: upt by harrowing tbe 
feelings of a woman. We have heard much of the honor of the service, in con- 
nexion with this mutiny. We will tell these gentlemen who have used this 
language, that the credit of the navy was quite as much connected with the ex- 
clusion of such unmanly testimony, as in vaporing about the ability of a man-of- 
war's being able to take care of herself. The imputation itself is amply rebuked 
by the langqage of the dying man concerning his wife. Captam Macken^ say«^ 
fie invoked the name of his wife ; but, M*Kinley swears he invoked the " God of 
the Universe to look down upon his wife." 

Cromwell manifested no concern after his arrest. This fapt is admitted, and few- 
tured into evidence of his expecting a rescue. His unconcern, ironed as he was* 
hands and feet, w^ take to be proof of innocence. Hjaid there been an attempt 
"at rescue, he would probably have been the first man shot, Aod this, we think be= 
9iu8t have known. ^ ^ 

[ Then Mr. Spencer asserted bis innocence twice, certainly ; bow much ohenet^ 
It is out of our power to say. He did this once, with his explanations ; and once^ 
when he had been told, himself, that he had but ten minutes to live*^ Tl^ie Ifst 
assertion, coming through the evidence it does, is admitted to have been solelnn» 
full, and earnest. Captain Mackenzie confesses it staggered ^ven him ! Was 
the proof against Cromwell, then, so light, that mere assertions pf innocence could 
shake it ? What sort of proof was this ? It was very much of the character of 
the proof that again restored it to its original influence, viz. : The assertion of Mr» 
Gansevoort, that one or two petty oflicers asserted there could be.»o doubt oi Crom- 
well's guilt, with something about the d — d fool's being oo pan arm-cheat, and 
the d — d rascal on the other ; and all backed by such depositions as the read^^ 
^will find, in the record! Here was Mr. Spencer, about to die, with reason ta 
believe ten minutes would close his career, solemnly affirming t];ie innocence 
of Cromwell, while he admitted his own guilt — ^guilt as respects, a conversation^ 
at least. Cromwell, himself, asserted his innocence to the la^t, and yet the ^'.no 
doubts" of the deponents before the council, deponents who would be ridiculous 
but for the sad results, is deemed a sufficient answer. Mr. Spencer had professed 
a readiness to tell all, had admitted his own failings ; had said his Greek paper 
teent beyond the facts of the case, and yet Cromwell's name was n<H on it, had 
not said a word in favor of Small, but he asserted Cromwell's innocence, at the 
moment when he had himself, just been told, he was in ten minutes to die ! It v^ 
pitiable, pitiable, to see on what evidence, all these strong corroborating circum* 
stances are set aside. 

Captain Mackenzie has one of his remarkable reasoning processes for getting: 
rid of the dying asserti6n of Mr. Spencer. He went to the latter and told him: 
what the petty officers had said, and he assures us a demoniacal expression took 
possession of the young man's countenance. After this Mr. Spencer said no- 
more of Cromwell's innocence ! The two even passed so close to each other as^ 
to touch, and yet neither spoke to the other. Mr. Spencer asked Wales and 
Small to forgive him, but he did not ask Cromwell. The last made no appeals- 
to the first to come again to his succor ! This disposes of the matter. 

Tfow, it is not probable that such arguments were ever before pfiered in defence 
of such a point. In the first place, Small and Wales had something to forgive to* 
1^* Spencer, according to the theory of the mutiny, while Cromwell, if inno- 
cent, had not. Captain Mackenzie was the man for him to forgive, were be not 
gdilty. Then why should Cromwell appeal to Mr. Spencer ? This unfortunate^ 
you)ag man had aheady solemnly asserted his innocence, openly, and in a- way to 
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gmigg9B CmptAin MaelMHie, and be i^as powerless. Hk coM im $(ft&ki$^ oum 
life; much less that of another. Cromwell kept asserting his innocetiee to the 
Inwtf TO rrH)@8B WHO ikLONE 600LD BELiBVB HIM f and, olas ! fao asserted u in | 

TadOi T»BY WA^&Ef> HIM WITHOUT ANY OTHBR HBARI1C€» THAN THXTSi: : 

mrtire prowbstations ! 

* Tile id€a that Mr. Spencer, in bis last moments had fiotbing else to think of 
dmft t]fte fafte of Orom^^eU^ patting the demoniacal feeling quite out of tho ques-» 
tion, is painfully preposterous. He had his own errors to absorb his soul, the 
merejr of 6od to knplmre, home, par^ats, kindred, the world he was about to* 

Jiiit^Md that be was abeut to enter, to engro^ every fecuhy. The dea&of 
'txHnwell was not one ef hte sii^ to press faim do^Ry or to distui^ him ; wem 
the^iflltfy innocent, others tmist mswer fiw thai. 

' "Aay ip^n^fk who has ever had ooeasion to inrestigate a report, Tfill esttmate- 
the value of the testimony that was given in this case. To those familiar with tb» 
•Adt»^<5ross»ex&midatiot}s^ the tbodgbt that men were banged withoat a bearing — 
tod this, in a legal senfise, is as tine d* Mr^ Speneer and Small, «s it is of Crom^ 
mft - te ust bring keenly painful pietures to the mind. We have seen cases that 
stooil ^us3>ly fair, <m tlieexaioin«^i» in chief, eompte^ly and righteously broken 
<li*Wfiy tinder the full investigation. This is of daily occurrence in the couHs, 
mviit shows hdw hmetHa^ly ntfked is tbe-^ase before us. It id no ansrwerto say, 
^ptiin Madt^n^ie couM not tdltbe f$bt9,' as he was situiited ; he was bocmd t<> 
i!»t4ear, so long t» the absolute cer^ntity of alt the points stated in our issue was 
Mi^ered with atiy doubts. Ftatjmtitia ntat ccdum^ raieaBt in bis case, ^ou are to^ 
aticMc^ the S6mers befot^ yeu do an tinjust thing. The preservation of that 
k^ was far from* being die firsrt object in fHorals. 

' OromHveH'si asking fdrgivene^ of Mr. Oansevoort, ttdds weight to bi(l procesta^ 
4iii» «f immceDce, a^ it shows be was not altogether hardened, and did not wisb 
W ^ unfei^iven. To^ su|)pode, however, tliat he aHoded to the mutiny, infers a» 
Mtitradic^tioQ. He Was probably cottseious that bis temper may have often vexed 
tkUm lieutenant The wish td drag in this circumstance in x^otifirmation of guik, 
fMHem how weak the defence found its oase to be. 

Our Hmite wiH barely permit ^» to altude to the guilt of die four others men* 
timed* Against Oreen and M^Kee we fiad nothing like eviclence n all* A 
eiis«Ml remaric of the last is sworn to, but it cosies from one of the boys, and it 
Se tmt incompatible with the clearest knocenoe. Against Oreen there is Uter- 
sUy iMbiiig^ unless bis name's being on the het of donkfvi can be thought proof. 
As we hav« no other eke to fbe standard established in Mr. Spencer's mind, on; 
iMe ^int, tbati the character^ of the different parties and the prodfe against them, 
we must look to these for the explanation. If Wales could be «ct down as €cr- 
mjfi, on ^ fkcts as made out by himself, a perfectly Innocent man may very well be 
Mpposeit to be doubtful. Gedney seems to be altogether exculpated by the offi- 
eert, and his name id on die list;^ is even next to Green's. Howard, also, is 
eoHipletely exculpated by Mr. M. Perry, certainly, and he is oo the same list. 
As respects Wilson and M'Kinley we find nothing to criminate them, but the tea- 
tti&Myof Tvden. 8eerecord,p. 111. Even this does not prove that the Zfwe ought 
to be down as certmin, but the contrary. If M*Kinley preferred a slaver to 
a»f other scheme, it shows be bad not enlisted in the alleged conspiracj\ See 
M0wAi p. 111. In our analysis of testimony, we shall show how Tyson is con- 
milled, ofr a material point, by Sears. We attach little importance to his tcs- 
liAomys wMeh is tmjprobable <n^ itii fivee. But tkeee four men were in irotis $ had 

40 
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submitted tbemselvest and could not ethct thek own releate, much kss leseue 
the tlu^e others. 

As respects the dagger, its appearance in the yessel is explained by the testimonjr 
of the purser, who, it seems, bought it himtdf^ and gave it to M'Einlej, wtK> 
subsequently sold it to Wilson. This very affair of the dagger shows the value 
of reports and conjectures, on the one hand, and tlie importance of crosa-exami- 
nations, on the other. It is one of the most startling mets in Captain Maok^i- 
aie's report, and' yet, when explained, it is literally nothing. 

There is a point connected with the guilt of all the prisoners, exclusively of 
those who were executed, that is really inexplicable. Four were put in irons at 
sea, because it was thought there was danger of their rescuing the three originalljr 
arrested. Several more were put in irons, as soon as the brig got in. Caplaia 
Mackensie speaks decidedly of the guilt of several of these men, as in the foUow- 
log language, p. 201, viz. : — 

'< M'Kinley also down among the certain, and bbtond ▲ doubt ooEBBcn.T, 
was now arrested.'^ Well, this man M'Kinley, aAer remaining weeks end wed» 
k) irons, was discharged by habeoi earpu$9 iec€tu$e impmoned wkhaut any ckargrn^ 
He actually appeared as a witness on the trial, and has never been even proaecOted I 
The strongest case of guilt among the surviving conspirators, one tha9^ AJomxf*^ 
TED OF NO DOUBT, is allowed lo pass unpunished, even uoproseeuied. Captaia 
Mackenzie iiad every inducement of duty and self-respect to dei^iM^te th^ 
mith of what be had officially reported, and yet the offender go^s baroness* 
Observe tl^ remarkable dilemma in which the country is plac^, before thfr 
nations. Three men are hanged by an Amencaji vessel*ol^war, without trial Of 
hearing, because they were ringleaders in a mutiny, and it was cer(at» there wis 
so mui^ dan^ of a rescue by their felbws, as to create a necessity for the exe- 
cution. We did arrest fomr of the most dai^;eroes of the other conspiratecst hut 
we wex« obliged to atop there, as we had not room lo keep more p»soaer9t or 
^cers to watch them* Well, the vessel is saved, she reaches port, comee 
mtbin the Complete protection of the law, when the guilty are permitted logo 
at large, and the justice of the country remains unvindicated. So long au3 you 
are beyond law, the gallows is active ; but justice sleeps, in America, t^ instant 
she assumes the forms of legaliQr ! Noi only was Captain Madronzie's reputation, 
and those of his officers, concerned in the due punishment of the remaining rou^ 
neers, but the character of the country. We ail know diey have not been ; we alt 
know no attempt, even, has been made to bring them to trial. The corraqpond- 
ence given at the end of the record, p. ^45, substantially tells the story*. 
. The eviden<^ abounds in material contradictions, proving beyond a question, 
its general want of precision and value. . Take the case of the mast, as an instance* 
King, who is an out^and-^ut witness for the defence, says, p. 145 : *' The ankr 
on that occasion, was to * haul through the slack of the weather-royal-brace, and 
to leave the lee one slack.' " He meant, doubtless, the ** weather maMHroyal* 
brace," There can not well be a mistake about such ian order. Either the man 
heard it, or be invented it. 

Mr. O. H. Perry says, p. 173 : " The order, as I understood U, was * a s^iau 
FULL of the weather raain-royal-brace.' " It is worthy of remark that this young 
gentleman says, same page, that he told the commander, as h^ thought, tfuU ks 
understood the order to have been " to haul on the brace." M*Kinley, who says 
he was near Mn O. H. Perry, on the forecastle at the time, says tb^ the order from 
aft was to '< haul on the weather mam-royiU-braQe $" addingt however, that he 
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did not reoiember the exact words, but ttiftt *' Mr. 0« H. Perrjr gtre ordetB lor 
half a dozen to clap on the braceJ^ See record, p. 178. 

Now, Mr. Hays, the offieer who gene M^ onfer, sayv <* I gare the order to let 
go the weather main-roTftl-brace/' Page 211. 

King swears as positively, and with as much conBdence to this order, eyen as 
lo partieulars, as to any other fact. M'Kialey admits he could not rire the 
words of the order from aft, but swears precisely to the order of Mr. O. U. Perry. 
This young gentleman, Irimselft confesses he told the commander he understood the 
order difierently from wiiat he had ctctually understood it to 6f, and Mr. Hays says 
faither, p. 211, that he had heard Mr. O. H. Perry say afterward, that he had 
understood the order to be to ^^haul on the weather main-royal-braoe.'^ Mr. O. H. 
Perry, p. 173, says he **p(»9ed the order for Ismail pull of the weather main^reyd* 
braee,'' which, by refisrrkig to Mr. Hays's testimony, it will be seen, was Moir 

THK OB0BR TO BB PA8SBIK 

Ingiis, one of the witnesses, who swears to have seen Mr. Spencer show Cront- 
well a paper, A»%, p«> 109, says that <« Small and W. A. King went to the brace, 
Mr. Modgere woe offieenfthe declc!^ << The orders were given by Mr. Rodgem. 
I believe they were to take a srlftaH pull on the weather inain<«royal brace.** 

Q. <« Bid you see King and Small polling ?** 

A. "Yes, sir.** 

Q. <* Did King stop pulling at the order to belay f** 

A. ** Yes, sir; he was holding on behind-^tand. Small was swigging off.** 

Q. " Where was SmaU when the order was given to pull, eitting, or staB4* 

A. '* In the narhoard gangway ^ he was ntting on the gun-slide*** 

King also says, page 145, in ansWe# to a similar question, ** Cromwril ani 
SmaU were sttdng on the itir#.** ' 

; IflgHs says fiutber, p. 110, that Cromwell " was on the forecastle.** 

Coroey saym, p. 98, ** Small was with roe, he tsOi seated on the hitts. The 
officer of the deck said * a small pull at the weather main-royal4>race ;* J went 
to it, and Small came too, and we were hauling on it, and the officer of die 
deck said * Belay,' &c., &e. He [Small] was standing about two feet off^ 
diat is, twofoit from the bitts, when the order was given to pull upon the brace.'* 

On such testimony it is attempted to justify the hanging of a man without a 
hearing ! This affair of the mast was the turning point of the danger. It is 
probable that Mr. O. H. Perry did give an order to haul upon the brace, since 
Mr. Hays swears he heard him say after all was over that he so understood 
the order^ and because he admits himself, that he thought he had told the com* 
mander that he so understood the order. As for King's testimony, it is difficult 
to find any medium in his account of the oHer, between truth and invention. 
Small probably heard an order to ^* haul on the brace," and acted under the know* 
ledge that he was a suspected man, be having been sent for to the quarternleck 
and questioned, at the time of Mr. Spencer's arrest ; a fact. Captain Mackenzie 
ka$ entirely omitted in his report. There is not the least evidence that Crom* 
well had anything to do with the matter, at all. King, the gunner's mate, swears 
be.was seated near Small on the bitts, but Comey denies it, says, in one plafce, 
Small was not seated at all, and Ingiis, the b<^, says he saw Cromwell, at the 
tjfne, and he was on the forecastle. 

Again: At p. 62, Mr* M« Perry is asked, by Captain Mackeneie, to describe 
^ the manner of the prisoners during their confinement f*^ Here is his answer: 
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^' It «ppear^ to be perfeetky eu^-; ikmt tfaey. f^ara^ Doditiig ; it af^paabbo ai^ 

IF THEY EXPECTED A BB8CUB. Mr» SpenC«r Wa^ OEKSmALLY TfiYIN« TO 

LOOK FcmwARD AMOiK}' «*]iB ,CKBW, agaiBflt positiTe orddtB> wad'AiiL Bhowed 
a con6dence, apparently as if they thoiTght thj&ss^ would be abss- 
«FB«" Any one can see this is proving too iDuoh» Mr, Vtay toay bare thought 
tba eoofidencQ of which be speaks proceeded from this cause, but bow am bt 
inaw it? We will now put tiiia statement in contrast with that of Captain Hfto* 
keatie, himself; see record, pp. 199, 200: '^Having noticed Mr. Sp^eer'e 
attefnpts to bdd iotelligence with the crew. I directed aU the ^prisoners sWild be 
tiualed with' their faces aft# I also directed that no tobacco sbeuld be furni^ed,'^ 
fte.. As^ Mr. Spencer's efforts ti> ^' look forward, -' as deeonbed by Mr. Fmy 
Biftist liefer to a time ^^ter Mr. Speaeer'a ^e was turned' aft^ this eBmblJAheatii^ 
fiiet tbfttiie 9od (kptaiQ Majckeivtie lefer to the eanse periods Now^ fi)r the nftia 
circumstance. '' The day after Mr. Spencer's tobaeco was stopi^d," addft Capr 
tain .Maokeosie, p* 800, '< bU ^ms gmt» way mtirdy^ Hb. BMHJaaiMD ras 
irifios^ i>A¥ wivH Hia i^AGSt BumBiD m Hifi cotBOQ, atid wbeA it waa v!oa a 
ii^ciift. raised, it wa» SATCfSD izr TEARa!" We shall not pretend to i(f 
which of ib^ie sitatoRiieAta ia.trwe^ but it i» evideoi one is not* 

At p. 134, Mr. Rodgers says that Mr. Spe0e0r ^^Qppmred^iibarr(m$9i,^^ Kben 
questioned about carrying his day's worK in his neck-hankerobie£ . GafAua 
Mackenzie, in reference to the same inquiry, sayes p* 197 1 '^ It ia t^mxregmt 
one;V: kex^p^ir '^ ^b 4m-air ^ Uand defitr^nce^^^ Heve two of ..tb^ offi^^rs^ 
cMhr soi mud) as* t/» viewKaD: ufpmf^ee^ and twothiixla of ibe fimtiny resi9*oi> 
appearances, one as embarrassment^ the other as bland deference. 

Mr. M. Perry' 1^ aaked if be caw CjP0i9we)l atofi^ and what be ^v^s doing, p. 
fjU Amm^^ ^< Jobsarved Qromwell and Wilaoo-; Wiboo waa on the auun* 
top-sail yard, doing nothing; Cromwell on the cap €U vmkJ^ Tbia eoatridiell 
various accounts i^ CfomffveUrwae daisg mHhiag. CtonaweU i^ Wilsoa vera 
^, only two aloft, until Aoderaon wasr seat iirp, wb# did «<^ regularly belong 
Ibaaie*; (^rooweU .paobably w#iii aloft, b^aause it was exlm eenrieoi in yMk 
aama one was wanted ito lead, and tbera was naming o«t 9iib» way in %a active 
yt^ng maa» like Wilson^ gmng aloft,' on aucb an ewargeaay. Tb^ aapposiiM 
tbiit a maa on the topTsai^rard could bo plati^aig with another o^ the eap, is m 
«baurdky# Theirbeaddaai^t have been ten or, fift»en feet aaunder* 

It wiH be aeaa at p« S4) that the b<^ £i^liah did not recognko the Graek 
lepers, as those he haid seen Mr. Spencer etniw to GromwelU He s4 fiiat «q») 
^^I should know the papef)i> I sbould know the cohri^ and when the paper i$ 
abown him, he saya, '^ It appeara to me tbe other was yeUoni^er than this ; 
J aoold: not say c^oMk" Captain Mackenzie, who was examiaiBg bim in chief) 
tbe0. asked biia if these were the papers ahown him at the couit of iaquiry, fi^em 
aw, uadei^taQd he awore distinctly ^ the papers. The aniwer was: '' J xM^ 
^ptfer ahovm me at the cowrt of mquiry looked ydkw^; I joould not say far 
^^fptmn.; they might bo the siime." To us it a{^ars evident, the boy expeoted 
to be pujt to a aer^rer ordinal than he had miet before the coifft of inquiry, aad, 
not knowing the p^per in facti was afraid of committing hiiaeel^ It will aiSard 
^ocaeproof of the «naiiaer in wbieb tbia oaae has beeo sustained, if we add ibat 
gtten^t^ wa|)e 9iade in soma of the joarnakto OKplam away^ this ftiluie of Ea* 
glish, to recognise the papers, by saying that tbe cabin of the iNortb Carofatf 
whece ^e equrt of inqniiy aat^ was dArl^ then theromn i& vAifAk tha cotifft vm 
iba^^ oQpvaned, and comt^qfrnx^ that tbe pajirer looii^ yattovear iatha fir^ tb» 
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Hk the kot* TUs ttUy tisatoosog it^mm^ vefj MtiefiielDfy to c»Mm aiads. 
Tbd: poim fttr EisglMi lo esitblisb fras whether , the paper be thea mw^ weve Uk 
.Mwe^ha bfNl.!Sttn Mr« Spencer •show to CromireUt when ail tbepartm ip^rv in 
.^ opm mr ! ^otbiiig is clearer than that English eoi^ have reeegniaed the 
papers, if he actually knew them. Besides, he distinctly admits he did not taioe 
^paitioQJar notice of 4he pipers he «a^ Mr. Splicer show Crauurell, aad it feHdws 
ii^vcould tKH identify them. 

TyaoQ is ttuoh the moat important witness, next to Wales, to sustain Captain 
Maokenssie. He swears to a faet^ a rnre thing in the case, which rests principally 
«on ifpimoni.; and what is more, he swears to it, previomdy t^ tke ea^sctUmu: 
whereas, the evidence about the hand^ikes, the knife, the papers, and indeed two 
thirds of all that appearst is produced only 4tfter the. I»rig haa reached New Yorit* 
7be substance of this testimony was, p. 155, that on. the evening of the S5th, be 
<yverbeard a convefsation between M^^Kinley and Wilson, the substance of irineh 
might very well give >Captain Mackenxie reason to infer they were eoiinected wkb 
the mutiny, if mutiny there were, and justify him in arreatiog the men* The 
Ejections lUre, that the men were arrested h^are the evidence was ^ven, and that 
the evidence may have been in consequence of the arrests, instead of the arrests 
i>eMig in consequenee of the evidence ; and that this testimony of Tyson's fttdcee 
j&f'IUnley say h^ preferred going in a slaver, to embarking in the eoterpiise wUch 
is supposed to be the mutiny^ M^Kinley being one of Air. Spencer's four certaim 
eaen. If Captain Mackenzie believed Tyson, we think be was bound to siqppeae 
the Greek pap^, so &r as n related to M'Kinley, a very unsafe document to hang 
iaen om But M'Kiidey distinctly denies that the conversation took plaee as 
cepreseoted, though he admits he and Wiison did converse togedier, for a few 
fiftioutes, near the place indicated, and on that ni^^ It is then a question of 
tveracity, and the characters of the witnesses become material. 

It has been slated to us that Sears and Aaderson were the two most tri^fiil 
n^^esses who. were examined among the crew. The former and Tyson testi^ 
to what occurred in an interview between themselves and Cromwell and SaiaU» 
ot the bitts, just after Mr. Spencer's arrest. The testimony of Tyson, on the 
this point, will be found at p. Ill* Ho Swears diatinctly that CromweU told 
Urn that .the arrest was fer *' a supposed mutiny," and then went on to leU htm 
that ^* it was a plan to kill the capuin and officers, and take the vessel." On a 
crosa«examination he adheres to theae facts. Now Sears swears it waa SrnaU 
who gare the answer, and not Cromwell, pp. 11^, 116. This raises a ficAt 
doubt of the accuracy of Tyson's statement. This doubt is increased when he 
comes to be cro$$-'m>mm$d about the afiair of the conversation between M'Kha* 
lejr and Wilson, p^ 112. Here be aaya he was lying near a gun, when the two 
ifipcoached and turned Mm ovor, and spoke to him, after which diey went on to 
bioU the conversation mentioned, within three feet of him. Now, be aweara that 
be bad had a qoarrel with Wilson, that M^Kinley oommeaced the discourae by a 
oantioo to Wilson mi the mlfftct 0f tfieM^ then turned him over, cmwerstd mtk 
Atm, and themwiut entvith the other oomferscuien ! This is certainly very improbablo» 
Judging from Tysoo's teatinaooy we should think him an unsafe witness. Ho 
MMfA the dklogite U>ok place about seven in the morning, when Uwasmotvenf 
lighi : beipre the moon bad risen. This waa on the night, or morning of the 
d6th November. As the executions took place in latitude seventeen degieet 
tfaMly«4bur minucea, five days >ter, and. the brig was standing weatnioitherlj^ 
•bo mast have hee« in about Iwelvo north latitwto, where a degree of Inngknda 
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maurarai Imt two or tfareo stttoto milot teso tbtn on the e^puttor* Tbe nni con- 
seqnoBtly, woaM hare been tip, before se^en. Jn a trcNPd, tbo whole of this 
young man's evidence strikes us as veiy questioiiable, so far as regards details. 
If true^ howeve?, it puts M'Kinldy a^ong the doubtfklf instead of among the cer- 
tain. 

Snyder was a witness for the ddence. Page 224, be swears: '* Mr. Bpeneor 
asked him [Cromwell], how he thought the brig would do for a slaver.^* Captain 
Mackensrie : '^ Did Mr. Spencer ask Cromwell how she would do for a iktcer era 
pirauT^ Answer: "Yes, sir; for a slaver, or a pu*ate; he taid both.'* Here 
Captain Mackenzie rested, and the judge advocate commenced a cross-examins- 
tion. Question : " When did you first tell of this ?*' Answer : " At Commodore 
Perry's house^" Question : ** Have you deserted from tbe Somers since h«r 
arrival?" Answer: "Yes, sir." Question: •• Have you been punished for it ?^ 
Answer: " No, sir, not yet ; I do not know whether Mr. Spencer send elaver or 
pirate; I can^t reoolleet which one; he said one, or tbe other." This is the 
character of a good deal of tbe evidence, we think. 

Any one, in the lea^ fanviliar with life, will know how to appreciate that sort 
of evidence which depends on the conjectures, distrusts, hearsays, and signs, that 
vulgar minds imagine, when they once begin to have their attention called to any 
particular object. It is notorious that things are then seen which never had an 
existence, or which obtain all their importance from the imagination of the ob- 
server. The most natural and innocent acts are tortured into proofs of guilt, and 
saying^, looks, and gestures, are all interpreted in a way to suit the notions aad 
preconceived opinions of the looker*on. This is just as true of things past, as of 
things present. The desire to be of importance in moments of excitement, to 
know sonrethiog, to have something to tell, is also inherent with the vulgar, and 
seldom fails to generate testimony. 

One instance more of discrepant testimony mmt suffice, though we could for- 
nish a hundred. In speaking of Wales, Captain Mackenzie says, p. 810, " I had a 
trifling difficulty with him, not ducreditaUe to his character ^ on the previous cruise 
10 Porto Rico." In reference to this difficulty, Mr. Heiskell was asked, p. 162t 
^* Was it of a delicate nature ?" Answer : " Yes, sir." Question : " Did it 
concern Mr. fVale$*s character 9 Answer : " After he had explained t>, I should 
think not." Question: "When did he explain itf" Answer: "I do not 
Itnow— *some time since, I believe." Question: " Was it beftfre tbe arrest?** 
Answer : " I think Mr. Wales spoke of this matter before tbe arrest." Question : 
** Shortly before the arrest ?" Answer: " I wonH pretend to Jistupon a time.^ 
At page @d, Wales himself is asked : ^^ Did yeu have any difl^lty with Com* 
loatid^^ Mackensie at Porto Slco^ and wNtt tms it ¥" Answer : " I had a diffi^ 
elihy, but decline explaining tif." At p. 36, Capttin Ma^^ftiie asks Wales if 
this difficulty, which he himself calls trifling, was not gen^ritty kiYown in the brig, 
evideiitly to leave the in£earenoe that on aocdunt of this trifling dMicoky Wales, 
without any previous sounding, was supposed ready to unite in the murders, pba* 
eiesr ScG., contemplated by IVu. Spencer ! In his report, p> 910, he say uni^uiv* 
oeally : "On that^omitn, he wai^ singled out, and tampered with." 

Referring the reader generally to the testimony, as the most satisfiictory mod^ 
of ascertaining its value, we will now proceed to a brief analysis of Captain Mac* 
keime^s report, as it is connected with the fects that have been poved. It 
is to C^taia Macken^'s mind and motives that the world* is to look finr die 
Mhubn of d^ unusual and sad ooouifence, imd ^e best clues we have to 
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both of tb08e» ace to be fotmd in bis own account of the eirents. The report 
conuoences at p* 194| rec. It is dated December 19tb, or eighteen days after 
the execution^ 

The first feature that strikes. us in this report, is its positiveness on points about 
which g^ve doubts exist, after every opportunity has been given for inquiry. To 
.this may be added the habit of giving to mere assumptions the force of prooC 
When Cromwell is arrested, Captain Mackenzie says, at p* 199, he was qu<ra* 
tioned as ^ a secret converseUum he had heldy the nioht before, with Mn 
Spencer, and he denied having had the conversation, saying it was Small* 
*^ Cromwell was the talhu man on board, and Small the shortest," adds Cap« 
tain Mackenzie. ^' Cromwell was immediately ironed, and Small thus pointed 
otU by AS ASSOCIATE to increased suspicion, was also sent for, interrogated, and 
ironed." . 

We confess this statement puzzled us. On its face, one would suppose Crom-> 
well, the tallest man on b^dt had been seen in secret conversation with Mr* 
Spencer, after the hitter* s arrest — ^a circumslance of grave import, beyond a ques* 
tion, if unexplained* It made us distrust bis innocence, more than anything else. 
As Mr. Spencer was ironed at evening quarters (before dark) on the 36tb, and 
Cromwell was arrested on the evening of the 27th, Captain Mackenzie's language 
admits of no other construction. There is not a particle of proof of the factt 
and it would certainly not have been overlooked in the testimony, could so ma-> 
terial a circumstance be verified. We can not even find any proof that Cromwell 
was questioned at all, when ironed ; but that he had held a secret conversation 
with Mr. Spencer, the night before, is as much disproved as silence can prove ft 
negative} in all the investigations that have since succeeded. 

Cromwell's answer, and all the circumstances of the case, might lead us to sup-^ 
pose that he understood Captain Mackenzie to allude to the conversation between 
Small, Wales, &c., on the booms, if any such question were put to him. On this 
supposition, Cromwell's answer was perfectly natural. Mr. Spencer's arrest, and 
its cause, were known to Cromwell, Mr. Gansevoort having communicated them to 
him, in common with the other petty officers ; it is altogether likely that SmaU 
mentioned the occurrence of his having had the conversation, for he had been 
publicly questioned on the quarter-deck dl>out it, when Mr. Spencer was ironed ; 
and, it strikes us, Cromwell's reply was just what might have been expected* 
Capiam Mackenzie's account, as it stands, can hardly be true, since no one aUudea 
to it at all, in the evidence. Still, it has a most ominous appearance in the report^ 
sai(i we confess carried great w^ht with us, when we first read it. The point is^ 
tbat Captain Mackenzie gives th^ department and the public, tfarpugh his official 
T^f<aU reason to believe that Cromwell bad had a secret conversation with Mr* 
^penc^rt after the latter's arreetr or on the night of the 26tb» when he does not evea 
^tmispt to prove any such thing in the subsequent investigations. Cromwell'a 
name is nowhere conpected with any attempt to comjBunicate with Mr. Spencer^ 
after the latter's arrest. 

Then, the manner in which Captain Mackenzie reasons^ in this connexion, is 
worthy of remark. '^ Small, thus pointed omt by as associate to increased sus^ 
picioos," Sec, Here Cromwell's guilt is assumedf as an additional reason for 
arresting Small ! 

On the same page (199), the reader will find Captain Mackenzie's extraordinarjff 
reasoning on the subject of M^Kihley^s having got Waltham flogged on the 29th» 
ta wUeh ijre have alluded in eonnexioo with |he testimony of MrrSi* Perry. W^** 
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tfaamt a prison^ir for an ordmaiy oAence, had told M^Kinley where tliree bottles 
of wine oouid be found ; ** his object beings no daubt,^* mjs Captain MaelD^nzte, 
'* to furnish the means of excitement to the conspirators, to induce tbem to rise^ 
release Waltham, and get possession of the vessel. M'Kinley was down oh the 
programme as certain, and as stationed at the arm-chest« He reported Waltham 
to the first lieutenant, an extraordinary denunciation under the ^ireumstemces, proba^ 
Wy occasioned by his desire to relieve himself from suspicion.'* Waltham was 
flogged for this new breach of discipline, and we confess, under all the pe^uHsr- 
ities of this very peculiar sort of reasoning, we ate surprised M*Kinley escaped 
the same punishnaent. This is one of the ^instances in which a conspirator ffies 
from the extremes of sullenness, missing of musters, &c., to such a masterpiece 
of duplicity, as to get a confederate fi<^ged. 

Three bottles of loifie would make but little impression, we fancy, on twenty 
4sailors — Captain Mackenzie's minimum of the consjfMracy, in the first jrface. Then, 
« sufficient reascm may be found in Wahham's wish'Ho get a drink.' The wine 
was out of his reach, and M^Kinley might have sufficient good-fellowshtp to re* 
member the man who had given him the information. But the fact is not as sta* 
ted. M*Kinley swears (p. 178), that ke told the wardroom^boy^ Robbins, of Wnl- 
tham^s proposal ; and, as Mr. Gansevoort confirms this account, we presume his 
statement is true. This just relieves M'Kinley from the extravagant suppoeitioa 
of Captain Mackenzie, while it removes any notion of a wish to conceal the deliiH 
quency of a fellow. In a word, the whole transaction, <m it occurred^ was of the 
most natural sort, and clears M'Kinley from i^ll just distrust, as much as such a 
transaction can. There was not the Concealment natural to a conspirator — ^there 
was not the officiousness of an assumed honesty. It was simply one wardroom* 
boy telling another of the tricks of a third. In addition, Captain Mackenzie sees 
the very finesse of villany in M'Kinley's course, because his name was down oA 
the list of certain, instead of entertaining any doubts of the accuracy of the list, on 
account of the natural behavior of the suspected man. As for Waltham, be was 
the last down of the nolens volens men, showing conclusively, if the Greek paper 
shows anything, he was one of those who presented himself Ai^ to Mr. Spencer's 
mind, as being desirable to retain even against fm own mil. 

At p. 900, Captain Mackenzie says : ^ During the night, sedkiom toords wen 
heard through the vessel,^* &c., &;e. If so, why have not these words b^en prof^edf 
^nd why have not the offenders been punished ? At p. 800, is this : *^Mr. Wtiee 
^tected Charles A. Wilson attemptmg to draw out a handspike from tm^r the 
launch, with an evident purpose <f feUimg him^^ &x;., &c. If so, it is to be re* 
gretted that Mr. Waleis did not shoot the fellow on the spot. But, howstaml liie 
feeb ? In the first place, in his evidence before the council, Wales d^m «9f 
elluie to the street at alL Under a cross-examination (p^ 95), he admits t^r be 
was utanding about midway the trunk, on the quarter-deck, while Wilson Wis ttt 
the stern of the launch, forward of the mainnttst, n tlistance from him of neatly or 
•quite thirty feet ! The motive^ consequently, was pure coi^ecture, and tuch, in 
feet, Wales admits it to be. That it was conjecture on insnffickuit grotindii, is 
f>robab}e from the circumstance that no coiroborattng feet is shown; no olber evi^ 
denoe of an intention to rise at that particular instant is seen ; that Wilson nttj^ 
have been shot by either of the armed ofiSicers, one forward, one aft ; diat i» eonid 
hardly hope to have walked aft these thirty feet, carrying the handspike, and es- 
eap>detectton ; and that be was se^n, even befcH^ he got it out of the kumeh* Ai 
for the lame excuse of WiIaon« wby is it oot giren, that we tm^ Judge of it? Am 
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innocent man, who is met with a cocked pistol, and a threat of having his brains 
blown out, for handling a handspike on board ship, may be excused for a little 
incoherency. When there is so much incoherency, and so many mistakes made, 
nfter the events, with eve^ motive for precision and accuracy, it is fair to suspect 
some confusion in the orders given at the time. 

On the same page (200), Captain Mackenzie alludes to the missing of their 
musters, by two or three of the men, in the following words, and as a strong evi- 
dence of an intention to rise : " T^hat they should have been asleep at all, that 
nighty was not liJcely,^^ he says. Here he assumes guilt to prove guilt ! " That 
they should have missed theii* muster on that particular occasion, having never 
done so before, otherwise than intentionally, was impossible,'* This is valuable, 
as giving us an insight into Captain Mackenzie's views of the possibilities. All 
this obtains its true character when we read the explanation of M*Kinley (p. 177), 
one of those implicated. This young man says he and M*Kee turned in and out 
together, and that they relied on each other for calls; that M*Kee did not call him 
ihat morning, in consequence of being obliged by the officers to lie down on deck, 
where he fell asleep. This is certainly not only possible^ but it- is highly probable^ 
ti8 the precise moments of changing the watches were those most apprehended, 
and the officers may very well have thought it best to keep one watch close until 
the other was up. But, Captain Mackenzie's reasoning on the subject is the most 
extraordinary of all. " There was probably an agreement to meet, around the 
officer of the deck, and commit some violence," he says. These men who con- 
templated .violence, would first draw suspicion and punishment down on them- 
selves, in order to accomplish their ends. After the revelations these men, if con- 
cerned in the plot as described, must have suspected to be made, did they sup- 
pose any officer in his senses would call up half-a-dozen delinquents at a time, 
expressly to give them this advantage over him ? As nothing of the sort was at- 
tempted, it is reasonable to suppose nothing was meditated. As for the general 
impossibility of men's missing their muster at that time, we think the fact of pis- 
tols being pointed at the men, in one instance fired, the arrests, the ordering and 
counterordering, and all the disorganization attendant on such a course, were just 
the measures to produce uncertainty, indecision, and the very evils of which there 
was complaint. Others missed their musters, who were not suspected! 

At p. 201, the reader will see Captain Mackenzie considered his own letter to 
the officers, as referring to them the question of life and death of " three of their fel- 
low-creatures." This is conclusive as to the expectation with which that refer- 
ence was made. 

On the same page. Captain Mackenzie adds : " Wilson having failed in his 
attempt to get up an outbreak in the night," &c., &c. Here Wilson's guilt is qui- 
etly assumed, and yet we are astounded with the fact that no attempt has been 
tnade to punish the man. No evidence of any such attempt is given, unless 
Wales's improbable story of the handspike be taken as such, and that occurred in 
the morning. On the same page, speaking of Wilson's knife or dagger, he says 
it was *' short, and gradually spreading in breadth ; sharp on both sides ; it tvas 
of no use for any honest purpose ; it was only fit to kill," &c., &c. Mr. Heiskell, the 
purser, admits he purchased this dagger for M'Kinley, p. 160, wlio confirms the 
fact, p. 176. It is to be presumed, this gentleman fancied it might be difiTerently 
employed. Captain Mackenzie says, p. 198, Mr. Spencer's eyes cast " strange 
and stealthy glances" to the mast-head, when the royal-mast was carried away. 
Mr. Hays, p. 213, on the same subject : " His eyes were constantly fixed aloft.** 

41 
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Speaking of M^Kinley, p. 301 » Captain Afackenzie says: *'He is, in fcuA^ 
the individual who, if the mutiny had been successful, would hare made way 
with all his competitors, and risen to command.'' This man is now at large, 
after having remained weeks ill irons by Captain Mackenzie's orders ! 

At p. 202, he says: "Those who (though known to he very guiUu) were 
considered to be the least dangerous, were caUed out and interrogated," &^, &c« 
Now, this statement is true or untrue. If true, why has not Captain Mackenzie 
done his duty, and preferred charges against wretches known to bb vsur 
GUiLTT ; if untrue, what is the value of his rep«rt ? 

It strikes us Captain Mackenzie is not quite as ingenuous as he lays claim to 
be, when he says, p. 202, after receiving the report of the officers recommending 
the execution : " I at once concurrbd in the justice of this opinion." Any one, wba 
}ooks at his own statement, p. 201, where he speaks of his unwillingness to let the 
younger officers give opinions aSecting the lives of " three feHow*creatures;" bis 
letter, in which he docs not speak at aU of the necessity of hanging theprisoners^ 
and the answer of the officers, must be satisfied there is a sous eiUendu about this 
affair, which renders the profession of this gentleman's prompt " concurrence" a 
little supererogatory. 

But his report settles this point. In it, he says distinctly, tJiat he made out the 
station-bill for the execution^ the night previously to t/ie day on whidi he received the 
opinion of the officers — p. 203, Then he speaks, p. 202, of two other prisoners,, 
to whose cases "the attention of the officers had been invited." By whom? 
Not in his published letter, which was written by his own admissicm, before any 
more arrests had been made. This proves there were communications with the 
council that were not of record. 

Perhaps the most extraordinary part of this very extraordinary report is Capt 
Mackenzie's account of his proceedings, after Mr. Spencer had solemnly asserted 
Cromwell's innocence, himself so Rear death. It is at pp. 203, 204. He told 
Mr. Gunsevoort to consult the petty officers. Now he bad the depositions of 
these petty officers in his possession, and we find it difficult to believe that any 
man of sense can attach the least importance to them as evidence, those of Wal(» 
and Tyson excepted. Captain Mackenzie then returns to Mr. Spencer, and in^ 
stead of questioning him about Cromwell, instead of asking an explanation of 
tbeir intimacy, of anything, indeed, that bad been alleged against the boatswmin^ 
jxiate, he tries to stir up the devil within him, by drawing a picture of what Crooi^ 
well would have done with him, excited a curiosity in this unhappy youth to know 
what the crew had said about hius, and repeated the opinion of one of the petty 
.officers about the fool and the knave on the two arm-chests. The termination ^ 
this scene, is thus given by Captain Mackenzie himself: "This efifectuaUy 
aroused him ; his counXenance assumed a demoniacal expression; hb said no 
MORE ABOUT THE INNOCENCE , OF Cromwell." Then follows somo of Capt* 
Mackenzie's log^al inductions. Here are his words :— * 

" He might, perhaps, have wished to save him in fulfilment of some mutual 
oatfau He more probably hoped he might yet get possession of the vessel aad 
carry out the scheme of murder and outrage matured between them." This, be 
it remembered, is said of a man ironed, band and feet. " It vfB» on Cromwell 
that he had apparently tru8te]> in fui^fjIiMBNt of some aorbemxnt 
FOR A KE8CUB, and eloquently pleaded to Lieutenant Gansevoort, when Crem- 
'well was ironed, for his release, as altogether ignorant of his designs and ianiK 
cent." Now, had this been true, of wliat use could such an agreement be with 
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ftmtii in CromwelPs situation? The reasoning speaks for itself. As for tbe 
acenracy of the statement about tbe eloqumt pleading, it is certainly not sustained 
by Mr. Gansevoort's testimony, which has nothing of the superlative about it. 
Although he had semi his commander's statemenj^here are Am words on the sub- 
ject (p. 32) : ** That evening Cromwell and Small were confined. Mr. Spen- 
,eet sent for me and asked if Cromwell was confined about any connexion that he 
might have with him. I told him he was. He said he was innocent ; he did 
not think Cromwell would join him, unless there was money on board, or words 
to that efifect. It was my impi^ssion that be was very anxious to have him re- 
teased." Now, certainly, Mr. Gansevoort is nowhere an unwilling witness, and 
is it probable, Ijad Mr. Spencer said more than has been here stated, that it would 
fatve been supprfessed ? The opinion thrown in at the close of his evidence must 
pass for what it is, the opinion of a man, who, by his own showing, was looking 
, out to discover the guUt of the parties whom it was intended to execute. 

The exaggeration of feeling and morality that prevailed in the brig, is apparent 
throughout the report and the evidence, we think, and it may have the effect of 
- mjrstifying certain persons who are unacquainted with ships and sailors. Of this 
character, 5s the story told by Collins to the boys, at Captain Mackenzie's insti- 
gation, after the execution, concerning the money in the India-man, p. 207. 
This nmn Collins had told a story of having been in a ship, in which there was 
Jt box of doubloons, and of his not letting the fact be known until the vessel got 
in. Upon this Cromwell laughed, and said '^had the case been his he would 
have run away with the box." The puerility of all this might excite a smile, did 
it mrt, like so many other points in this melancholy affair, suggest the thought 
how pitiable it was that no better justification offered for hanging a man, or no 
better moral presented to enforce, through the example of his execution, than 
wfairt was to be gained by such a story as this. We are of opinion had Collins 
^Id his story of the doubloons to one hundred sailors, quite fifty would have 
made some such idle remark as this attributed to Cromwell. On shore, even, it 
-would have been made by thousands who would not dream of performing what 
-they said. 

We have limits for only one more of Captain Mackenzie's decided assumptions. 
Speaking of Cromwell, p. 208, he says : " He only could answer to the de- 
•scription of tbe individual alhided to by Mr. Spencer, as having been aJready^in 
tke bl^em P^ Those who have not had as much occasion to analyze the accu- 
racy of Captain Mackenzie's references and quotations as have fallen to otu: 
share, may be surprised at the boldness of this statement, when the}' come to k>ok 
imo the fact* Mr. Spencer made his revelation on this point to Wales, whose 
4it«limeni, of course, is all Captain Mackenzie's authority for what he says. 
Wales says : " Tbe brig was to jproceed to Cape St. Antonio, or the Isle of Pines, 
0ut of these places, and thbre take on boarb, one who xjoas familiar with 
their intended business," &c., &c. — -p. 155. Now Cromwell could not 
38 the man, for be could not by possibility, " answet to the description." And 
^t Captain Mackenzie, with Wales* s deposition on the subject at kiscofnmand, does 
3WOT HESITATE TO ASSERT THE CONTRARY, iu order tD make out his case. 

We could greatly extend this analysis of Captain Mackenzie's report, but 
«H€mgh has been said to put the reader strictly On his guard. 

We conceive that tbe world will never know tbe literal merits of this extraor- 
^litry transaotion. The testimony comes to us through such channels as to 
«Mse a doubt of its accuracy, if not of its motive; and there is, and probabty 
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ever will be, w>methiDg of mystery connected with many of its details^ That the 
officers of the brig viewed one side of the case too intently, to give doe wei^ 
to the otheA*, we fancy few dispassionate men will now deny. This may have 
been natural to the inexperieofie and moral dependency of most of them, and in- 
somuch excusable ; but taking their commander's own mode of regarding die 
iacts, as it is exhibited in his own report, he will probably be judged, herea^, 
.hj a severer standard. We can not but think he has not made out a justification 
^t the necessity, and that he has signally failed in establishing the guilt of Crom- 
well. We are far from being sati^d with the remainder of the case, but our 
, reasoning has been based on the supposition that, not only is Wales's statement 
true, but that Mr. Spencer actually intended all that is imputed Xo him. 

Our theory on the subject of the state of the crew, is very simple. We believe 
^that the people got together* in knots, as described, to converse about the sight 
of Mr. Spencer in irons, on the quarter-deck. Then succeeded the revelations 
. and rumors, conjectures, criticisms, and some surliness, perhaps, as a consequence. 
It is not to be supposed that the quarter-deck and petty officers monopolized all 
. the gossiping. The pistol, with menaces, followed, and a species of disorgani- 
zation of the crew came next. We do not think the last amounted to much, or 
was very widely spread, and, as applied to the majority, it may have been more 
owing to uncertainty than even to discontent. Mr. Gansevoort admits, p. 37, be 
told the crew they might get their " brains blown out before they were aware of 
it." 

In this state of things. Captain Mackenzie conceived the idea of executing Us 

. three prisoners. It was talked about, and several of the older officers agreed it 

would be necessary, if more prisoners u^cre mode— See record, p. 49. On the mof 

ningofthe day when the council convened^ and after the letter coNYBNiNa 

.IT WAS WRITTEN, FOUR MORE PRISONERS WERE MADE. ThcSC Were SOme 

^f the men who have since been suffered to go unprosecuted. The council was 
^evidently apprized of the necessity^ and of the nK)de contemplated to meet it, and. 
In this frame of mind, it proceeded to make its inquiries, without giving the ai> 
cused a hearing. Pending the sitting, Mr. Gansevoort had one, or more inter- 
views with Mr. Spencer, with the avowed object of getting further evidence, 
through the young man's unsuspecting conversation, of his guilt. This is a 
stardiog fact, but it rests on Mr. Gansevoort's own testimony, p. 45. The 
want of art that is manifested in letting such a circumstance be known, may am- 
ply prove sincerity of ptu*pose ; but what man who confessedly commenced an 
inquiry with such an object, ever failed of seeing something to coiroborate his 
previous opinions ? Something of the same sort is stated, p. 47, in order to geC 
admissions from Small that nught implicate CromwelL In a word, want of hiesA 
has been the predominating weakness, according to our views, throughout ao 
affiur that is destined to make a dark page in the history of the countryt and 
which leaves a blot on its system of jurisprudence. 

As for the proceedings of the council, were it not for the fearful consequences, 
they could meet with nothing but pity and contempt, from every legal mind on 
earth. Take away Wales's statement, and that would oblige the officers to regard 
the Greek paper as the measure of the danger, there is scarcely anything to sus- 
tain them but the lowest gossip, and opinions founded on such gossip. Tyson's 
deposidon may perhaps be entitled to some little attention. The value of many 
of these gossiping opinions were known, too, as is seen, for instance, in the state- 
ments of Mr. Gansevoort before the Court of Inquiry^ where spme of the pecqr 
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oflScers speak of knives and other things which they suspected to be stowed 
away, and which an examination showed were not so stowed away. Then there 
is the statement of King, who swears confidently to a very particular* order con- 
cerning the main-royal-brace, when everybody else,' including the officer who gave 
the order, gives a very different account of the matter. This is the most impor- 
tant of the witnesses among the petty officers. Another of these witnesses says: • 
— " I don't think the vessel is safe with these prisoners on board ; this is my de- 
liberate opinion, from what i've heard King, the gunner's mate say j 
that is, that he had heard the hoys say there were spies about." Take Dickin- 
son's answer, pp. 148, 149, concerning the construction he put on Cromwell's 
threats, until after the arrest, when he admits he viewed them differently, as a 
specimen how men of this stamp regard facts. 

The looks and signs were quite natural, as the circumstances are related, 
though probably like everything else they, too, have been seen through a distort- 
ed medium. Mr. Spencer was liked among the crew ; an officer who pursued 
bis course could not fail to be, for a time at least, and that those who pitied him, 
felt for him, fancied him ill-treated perhaps, should look at him and manifest sym- 
pathy, is quite in the nature of things. 

^ Nordo we conceive itat all necessary, admitting Mh Spencer seriously intended* 
all that Wales has alleged, to suppose any material portion of the crew concerned 
in the affair. It is admitted by Captain Mackenzie's witnesses, his own nephew* 
among others, that names are down as doubtful, while they think the parties, in * 
one instance quite, in another substantially, innocent. It would be a just inference 
t6 beKeve tliat feelers were thrown out, and that the approaches at finst would be 
gradually made. It is asking too much to wish us to think the'knowledge of the 
mutiny could have been much extended, with the certainty, after an examina- 
tion under oath, of every soul in the brig, ten then in prison excepted, that do 
one could let the fact be known. All experience shows that state's evidence is 
seldom wanting, in an affair in which many are implicated. One fact, too, in re-^ 
Iktion to the testimony of Wales, must be kept constantly in mind. By his own 
statement, Mr. Spencer commenced his revelations by inquiring if he (Wales) 
would be afraid to kill a man — if he would hesitate about taking human life, say- 
ing he did not doubt his courage, and consequeritly applying the question to his 
principles. Now, after such a beginning, Wales invokes the name of God to pro- 
test he would keep the secret that was to follow. 

A portion of the accompanying record is given to an investigation of the fact 
whether Mr. Spencer dictated a letter to his friends, which letter, if ever dictated, 
it is understood has never been received. Mr. O. H. Perry, the young gentle- 
man who carried the official account to Washington, is stated to have said, while 
atthe seat of government, that such a letter wa^ written. Captain Mackenzie offered^ 
His own affidavit to show that no such letter was written, and the court admitted* 
this affidavit to record, though not as proof. It will be found at p. 192, together- 
With a copy of the notes taken by Captain Mackenzie, according to-his statement^, 
and which notes, he would give us to infer, had been mistaken for a letter. 

We shall not affirm that Captain Mackenzie did write any letter of the sort: 
supposed, though several of the witnesses appear to have imbibed this notion. 
We shall give some of the most prominent points connected with this branch of 
the subject, and leave the reader to draw his own inferences. 
' At p. 202 of record, will be found the commencement of Captain MackenzieV 
report of what passed, in privatdy between himself and Mr. Spencer, after the f<»- 

Digitized by V^jOOQIC 



326 ' REVIEW of THE PROCEEDINGS 

mer'g announcemeot of the' tatter's approaching execution. It terminates at p* 
205. Now this report contains no statement that Mr* Spencer dictatbd any- 
thing to Captain Mackenzie, which was to be written as the dying declarations of 
the young man. It contains no other than this ipcidental admission that anything, 
indeed, was then written by Captain Mackenzie, without a word explaining why 
and for what purpose it had been written, viz. : * He [Mr. Spencer] read over 
what had been written down : I had stated hurriedly in the third person, ^ He 
excused himself by saying that he had entertained the same ideas in the John 
Adams and Potomac' He asked that that might be corrected: ^I did not 
offer it as an excuse, I only stated it as a fact !' More than an hour had now 
elapsed during the continuance of this scene^^^ 4^., p. 205. At page 172, the reader 
will find a remarkable portion of the record. The judge advocate had been ex- 
amining Mr. O. H. Perry on the subject of the letter supposed to have been written 
by Mr. Spencer to bis friends, by means of a dictation to Captain Mackenzie. It 
is important to remember this fact; as it gives more weight to Captain Mackenzie's 
subsequent admissions. In the record of the dialogue that passed in consequence 
of Captain Mackenzie's interrupting the judge advocate, it will be seen that Cap* 
tain Mackenzie was distinctly asked if Mr. Spencer <' did dictate to you [hioi, 
Captain Mackenzie] what to write V^ '' Yes, he did,'' Captain Mackenzie an- 
swered, '' th^ subitance (^ it is in my report — my official report^^ This adnussioa 
was subsequently made in a formal manner, and embodied in the record. It nupst 
consequently be taken as proved. Usually a *' dictation" of the thoughts and 
messages of an ifadividual take the form of the first person singular. It is veiy 
remarkable if these '^ dictations" of Mr. Spencer did not, as a whole, follow this 
general rule, that Captain Mackenzie should have said, as he does in the forego^ 
ing quotation, from p. 205, *' I had stated hurriedly in thb third pbbson," te., 
ipL The words *' in thb thied person" are perfisct surplusage, useless and 
without meaning, unless the remainder of the document, letter, or memorandum, 
wete in the^^^ person. It is not easy to see why Captain Mackenzie should have 
used them at all, unless on this account. Now the memorandum which Captw 
Mackenzie swears, p. 192, was all he wrote on the occasion meant, is written princH 
pally in the third person^ so iar as Mr. Spencer is concerned. But one expresaioni 
indeed, in that part of it which Captain Mackenzie swears was written brfort the 
execution, is in the first person, and that is the very last sentence. It is in these 
words : '* I am afraid this will injure my father." 

Again : Any pne can compare the report with the memorandum. The part 
of the former that tallies with the commencement of the memorandum, will be 
found at the bottom of the first column, p. 204. The first discrepancy is impor* 
tant. In the report Captain Mackenzie makes this young man say: '* I deserve 
death for this and many other crimes. There are few crifnes that I have not 
committed." The memorandum says, '^ deserved death for this, and other sinsJ* 
We presume Captain Mackenzie need not be told that crime is not necessarily 
sin. This looseness awakens distrust. The distinction is very important, con- 
sidering the words as a confession, under all the circumstances of this extraordinary 
qase. 

But the point to which we attach the most importance is the meagerness of 
the memorandum, as compared with the time admitted by Captain Sfackenzia 
to have passed in this private interview, and the time sworn by several wit- 
nesses, seemingly to have been consumed in making them. According to the 
report itself, an hour must have passed, most of which time^Captain Mackeniie 
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-was oecttpied in private with Mr. Spencer. The witnsaes agree in thinking the 
period during which they thought the former busied m writing to Mr. Spencer's 
^lictation about half an hour. The part of the memorandum which Captain 
Mackenzie swears was written previously to the executioiM, is very brief. The 
<|ue8tion then arises, how was the remaining time occupied ? Captain MackensEie 
tbccounts for a small portion of it, by what be has related in his report, and there 
still remains, to say the least, we sho|iId think, quite half an hour, or moroi of 
privale dialogue concerning which we have no explanation. If Mr. Spencer ve^ 
ally " dictated," where is the matter dictated ? — or, if he merely conversed, what 
did he say ? Captain Mackenzie's whole report, and it contains his own remarks 
as well as Mr. Spencer's, could all have been uttered in a very few minutes, uad 
the memorandum, so far as relates to this interview, is still more meager. We 
hm^e great difficulty in believing that any material portion of that which passedi as 
to ^oan^ at least, b reported, and if anything is supfMressed, what is it ? We might 
:a4dt that the memorandum as given, is a singular document to have been dictated 
aad rm#e(l*-<]!aptain Mackenzie nays Mr. Spencer read ilH-*by an educated 
young man, as bis dying message to his friends, or indeed for any other purpoi^ 
Mr. Spencer must have had diffienlty in ev«n undersUiiding it. 

Now two^f the witnesses swear that Captain Mackenzie, in an address he Biad# 
te the crew, said that Mr. Spencer fand been telling untruths just previously to 
his death. M^Keesajrs, p«dl5: **He [Captain Maekenirie] read w. Speneer's 
letter ; lie said he was«atisied that ^ young man had been lying to him for half 
aA hour before his death,'* &c. Green say^ p. 218 : *^ 1 heard the commander 
My : * Th» yoong man died with a lie in bis mouth ;* I don't know that ba 
neant Mr. Spencer mcure than any one else.'^ There can be no doubt* if the 
trords were used, Mr« Spenoer was SMsnt. If lies were told» where are tbqr I 
What wwe they? 

b will probably be said that M'Kee ami Green were two of Mr. Speneer^s 
censpirators, and are not to be believed. We apprehend that this is neither law» 
nor reason, it will not do to say that an officer can bring accusations against a 
portion of his crew that are never followed up by prosecutions, and affirm that 
the accused are to be discredited in consequence. On this principle a commander 
could never be convicted of any mme, since be had only to put the witnesses hm 
feared in irons, until baa own trial was over, to obtain impunity. On paper, tb» 
testimony of M^Kinley, M^Kee, and Green, appears quite as probable, to say the 
ieast, as that of the witnesses tor the defence ; better^ we think* than most^ and 
quite as credible as the best. Then the fact is one not likely to be invented* 

But setting aside this obviously just claim of these witnesses to stand as fairly 
1>efore the community as others of their class and intelligenoe, let us see if their 
testimony is altogether without support. Dr. Leecock was asked, p. 220 : ^' Did 
ycHi hear any statement [from Captain Mackenzie], that Mr. Spencer had been 
telling the commander fah^hoods beifore he died ?" '^ I think I did hear some such 
observation as that." This is the evidence of an unwilling witness, we think, and. 
in its substance, it corroborates the statements of M^Kee and Green. Well, 
where are these falsehoods ? 'Not in this report, it is to be presumed — not ia the 
memorandum. If omitted, then is the memorandum a defective record, and as 
tsuch to be regarded with distrust. It may be true it contains all Captain Mao* 
kenzie wrote ; but the question is if it contained all that passed. 

One of tlie parties to the dialc^e is dead, and the other has the whole nsatter 
in bis own hands. That Captain Mackenzie is not infallible as authority is shown 
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by the loo^ness of bis statements, about the secret conversatioQ between Mr^ 
Spencer and Cromwell on the night of the 26th, that of " crime" for " sin," and 
other similar mistakes. But, giving this gentleman the fullest benefit of his owa 
explanations, we will reason a little in his own manner. 

Mr. O. H. Perry believed what he said at Washington, and probably would the» 
have sworn to it ; and without a hearing Captain Mackenzie would have stood in 
the awkward dilemnm of being convicted q{ having suppressed a letter from one 
of the persons executed, a letter written by himself, and through his own agency ! 
Cromwell might have cleared up every one of the circumstances that made against 
him, in the minds of the officers, had he too been heaid. It is not only pos-* 
sible, but probable, that the cases of the otb^ two, would, to say the least, have 
been colored differently from what they now are, had the same opportunity been 
extetided to them. If Mr. O. H. Perry, too, were mistaken in this fact, he may ~ 
be mistaken in others, and there being no reason for believing in any intentional 
mistatement as connected with tbe bSw of the letter, on the pait of this youn^ 
gentleman, if he made this mistake, others, in all that relates to their opinioiis^ 
tiie si^ns, symptoms, and other omens, may hare made ether mbtakes. 

We know of persons, good judges of evidence too, experienced members of 
the bar^ who doubt of there having been any serious design of a mutiny on the 
^rt of ei^en Mr. Spencer* They think the whole the idle mystification of » 
^outh practising on Wales, and possibly on Small, and tbe accessories to have 
been either invented, or imagined by the different witnesses. We have bad one 
of these theories, and that from a perfectly dkinterested quarter, laid before us^ 
and we have no hesitation in saying, that it is lar more plausible than most of the 
theory of the mutiny that has been given to the public by Captain Mackenzie^ 
It assumes that Mr. Spencer was mystifymg Wales, and that i&9 Greek pap^r 
was prepared for the purpose. There is certainly good reason for believing that 
these papers,' of one of them at leaM, was not in t^ neck-handk^chief at the 
ioterview on the booms, as Mr. Tillotson testifies to- seeing Mr. Spencer put sucbK 
a paper in his locker, where it was found next di^. This occurred just about 
tfae^time Wales swears he and Mr. Spencer got upon the booms. As respects 
tbe eaZtte and identity of these papers, this 6^ is material, since it shows the pa- 
per was written up to tbe last moment, and renders it almost morally certain the boys, 
who pretend to have seen the paper some time previously, could not have recog- 
nised its fece at least; and as for papers with geometrical figures on them, on 
board ship, it would be. very unsafe to assume th^ was but one ! 

The improbabiliQr of the story is urged against its truth. As Mr. Spencer was- 
seen with a tumbler of brandy immediately before the interview on the booms, 
a portion of which Small drank, if not all, it has been thought that the whole- 
mystification was carried on under tbe influence of this liquor. We con- 
fess, however, that the reasoning does : not strike us as satisfactory* We think 
the Greek paper too meager for mystification ; that, in such a case, it would have 
been made more terrific, and not so truthful. Its moderation is in favor of its 
genuineness, while we think there is proof that its owner made it as formidable as-, 
he could, observing any respect for facts. We believe, therefore, a plot existed m 
the mind of this young man, quite likely with as much of imagination init, as of real* 
ity, but still a plot. We greatly doubt if an attempt would ever have been made to 
carry it into execution. The very fact that he is said to have entertained a simi*. 
lar plan on board a ship tike the Potomac, throws a shade of distrust over the 
seriousness of the design ; for tb^ idea of converting a frigate of the Jargest clasa 
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ifito a pirate, in the present state of the world, i^ so pQiposterous as almost to defy 
credulity. It is true the same argument, though differing in degree, can be urged 
against the scheme with the Somers, for we do not remember to have heard of a 
pirate, at large, on the open sea, and away from some particular coast, since the 
general peace. The South American troubles converted a few quick privateers 
into rovers, possibly. A cruising pirate is a thing almost unheard of in these later 
times, and it is certain one could not ^ist a twelvemonth without detection and 
destruction. The piracies of which we occasionally read in the public prints, 
are merely running away with vessels to rob, very difierent things from a regular* 
hwless corsair. This is one of the affirmative reasons we have for believing 
Cromwell was not in the plot at all, having too much sense. It is quite Mkefy Mr^ 
Bpeneer sounded him, he may even have had hopes of prevailing in the end^ but 
it is not easy to imagine he would have succeeded. 

' We incline to the opinion that Mr. Spencer told rfie troth, when he said this 
scheming on such projects, was a mania with him; a morbid stale of feeling, of 
which he found it difficult to get rid. It really seems to us that a youth making- 
these admissions, expressing penitence, under nineteen years of age, and who ad- 
mitted the ties of family, might iiave been managed for four or five days without 
hanging him ! 

Had the petty officers been armed, and put in two watches, to be stationi^d oqi 
the quarter-deck as guards over the prisoners, and a body to act in meeting an 
outbreak, with an officer at their head, it is difficult to imagine that the Somers- 
could not have reached even St. Thomas. 

But, the most inexplicable part of the conduct of Captain Mackenzie, is the 
extraordinary manner in which be kept ah>of from all investigations into the fiicts^ 
A few words at the different arrests, the hour passed principally with Mr. Spenoer». 
and the annunciation of the executions, seem to have been the extent of bis per* 
sonal inquiries. Why did he not demand the particulars of a plot of which ther 
existence was admitted ? Or did Mr. Spencer give any particulars, and were 
these the falsehoods he had been telling? Even Mr. Gansevoort seems to hava 
limited his inquiries of Small, to obtaining some concession that might implicate 
Cromwell. No close and general investigation took place, though conversations 
often occurred. The simple que^ion, *< Do you know of any person concerned 
in this afiftir?'^w£^not put to Small, though a leading qnestion was asked him» 
and a very equivocal answer obtained, with the avowed intention of obtaining 
proof against Cromwell! Then, why was Cromwell himself not questioned? 
The proof— if it merit such a name— ron which this man was hanged was jus^ 
this : His general intimacy with Mr. Spencer, a circumstance that might have- 
proceeded from the desire of the latter to sound him, without any guilt in the for- 
mer, or Mr. Spencer may have had the same dread of Cromwell, as was enter- 
tsuned aft ; the affair of the mast, a violent absurdity in its inception, and which 
is totally broken down in the cross-examination, and which never was anything: 
but H most improbable conjecture; the $15 given Cromwell; certain language 
and exhibitions of temper, that betray anything but a plot ; and the opinions of 
some of the petty officers that he was a de^rate fellow ! All the rest of the 
evidence, such as it is, is ex post fa>cto. When it is remembered that the execu- 
tions took place to quiet apprehension, beeause, as Captain Mackenzie himself ex- 
presses it, p. 202, " The risks and tmcertainty of the preceding night had deter- 
mined me that another such should not be passed," it is unaccountable that no- 
attempt was made to question Cromwell. He had not kept the gift of the monejF 
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a secret ; laid little restraiiit^Q bis temper ; acted opeoly enough, or the witnesses 
tare foreswon;!, and 3ret no attempt, not even the smallest, was made to ask explar 
nations, not a solitary question appears to have been put to him ! It almost seeows 
that there was a fear he might exculpate himself. 

As for Small, we think it evident he was of more feeble mind than commoo. 
Liquor may have done ihis. But, weak or not, it was hardly necessary to hang 
a man wlio fek as he is described to have ^It, at the moment of execution* We 
think, even then, Captain Mackenzie might have feh certain that be was iu coin- 
mand of his brig, and stayed his hand. 

The great evils that are to result from tbe Somers afiair, are the blot it will 
leave on the jurisprudence of tbe country, the false principles to which it has 
given curfency, its example in the way of disciplinet and tbe abases of power to , 
which it may lead* 

On the first of diese heads we think it unnecessary to say much* When men are 
hanffed with impuni^, no trial having been had, to avert a danger that was insqp* 
:]»rabiy connected with tbe gtiilt of others, and these last-named guilty escape, 
^even wtpro$ecuied, after being completely witUn the grasp of the law, it is iaipo9^ 
«ble £q^ the character of the country to remain untarnished. Unless the guik chT 
the men named were knawn^ it was a crime to hang the others ; if Jmatm, thcgr 
should be punished. We can understsod it will be contended that, the guilt oi" 
the exeetiled being eatablisbed, strong suspicions of tbe guik of the others, will 
Jbe sufficient. We do not admit this reasoning. A case must be made out to 
justift/ these distrusts, and nothing short of knoufledgef or whfit the officers bad 
proper reason to believe knowdeige of tbe guilt, is sufficient. This, we think, 
entirely wanting, as the record will show* At most, it was only one man's ofim* 
iontf justified by other men's opi$tiens. Now opinion begets ji^Hnioni especially ia 
moments of excitement*— in this case, the f$et is actually sworn u>—- and no man 
IS safe when ma^rs are pushed to extremes on auch loose grounds* 

As for dascipline, a low and discreditable feeling induces many to think tbie 
•despotic exhibition of the power of the quarter-deck, will have the effect to sua* 
tain it, and to strengthen authority. Were the fact so, it would be authoruy \m* 
Justly obtained, and as such to be repudiated. But, it is not so. Discipline is 
the result of the authority exercised, in the name of tbe state, by tbe few ov^ die 
BMiny. Its entire virtue exists in its legality, without which it can. have no salu* 
tary or permanent existence. It is true that dread nMiy temporarily be struck into 
the breasts of a crew, by an execution, but, in tbe end, the principles connected 
with tbe afifair, the facts of the oase, the merits or demerits of the procedure, are 
all certain to be canvassed and understood, bringing tbe whole down to the stan- 
dard of a severe necessity. The essence of all discipline ip this countryi is 
strictly legality. 

As respects example, the effisct can only be injurious. Imagine it to have 
been known on board the Somers when Mr. Spencer was arrested, that a scene 
similar to that which subsequently occurred on board the brig, bad actually taken 
place in another vessel, would Cromwell, supposing him to have been the man 
alleged and guilty, quietly have submitted to be ironed, with the proi^ect of being 
hanged without even a hearing? Cases may occur, in which, stern necessity 
shall justify an officer in going beyond tbe law, as it would justify Captain Mac' 
kenzie were his case good, and in which the crew may feel it safest to fight for 
their lives at once, rather than to yield the first advantage, pointing to this very 
^example for their justification. 
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It is die height of weakness to set up anything but. an overruling necessity, as 
the justification of Captain Mackenzie's course. It was self-defence, it was crimey 
or it was a grave misunderstanding of bis situation, of bis duties, and of the dan- 
ger. As relates to discipline, in every point of view it must be pernicious. It 
will take years to eradicate the injurious influence it must have on the minds of 
the seamen of the country. Thousands, who are not disposed to think ill of Cap- 
tain Mackenzie^ think be was too prec^itate in the case of Cromwell at least, and 
seamen must long have misgivings of their fate, \^en circumstances throw djs* 
trust on them, while they remember that at least one American seaman, died pro- 
testing his innocence, executed without a hearing, and without an overt act of 

mutiny. ^ s. 

, ^ The ^ect of such an io^ucdce of aut^rity, on the minds of others, an author- 
iQr exercised without tl^ forms of law, while there remains a doubt concerning 
the guilt of all the accused, or of the necessity of the act, can not be anything bitt 
pernicious, so far .as imitation is concerned. Restraint, in such cases, is finr the 
overbearing and vicious, not for the moderate and good. Prudent naea never 
exceed the due limits of their power, while the indiscreet, selfish, unjust, and 
^kaggerated, no small portion of the human iamily, fall into this eirror sooner tbtA 
into most others. ■ ^ 

It will be seen we have made an issue ^ifiering from that presested by the 
judge advocate. This gentleman, if we rightly understand him, throws eveiything 
oil ^facU of the case, while we believe tii^jwt^ifAle view of the apparen$ b^Mf 
•Iter due inquiry made, is the controlling feature. In one thing we fulty concur 
irith Mr. Norris. It was incumbent on Captain Mackenzie, admitting the dmagm 
of a rescue to be esiablisbed, to use every available means to ascertain^ not the 
guilt merely, but the guik or innocence of the men executed. Tbk, in a case of 
circumstantial evidence, could not be done, without giving the |Mirty iuapUcaied e 
hearing. In our view of the nuuter, the violation of justice connected with a de- 
parture from this sacred principk« is of more importance to the country, than the 
preservation of a dozen brigs. It is striking at the root of all right, and setting 
a precedent, which, if sustaiped and folbwed, would destroy the social cowpiBU 
When we say ^^jmtifiable view of the apparent facts," we aiean jtiH infertncet 
drawn from suficient evidence ; not guess-work, conjecture, or opinion and one* 
takes. We only differ from Mr. Norris in this ; bo- makes the truth or fidsehood 
of the real facts, the test, while we think Captain Mackenzie entitled to the ben* 
€fit of any error by falling into wrong conchisioos, by means of false teatimmiyt 
bpt, which testimony he was justified in believing true. The distinction we mi^ 
can be shown in the case of the sentinel who shot a man under fabe notions of 
bis duty. The court decided that the sentinel was responsible for his mistakes* 
This was clearly right ; but, had such a case offered to the sentinel as would ^Mt- 
tify him in believing that the man killed was bent on sinking the ship, for instance^ 
we conceive the sentinel would have been acquitted, though still mistaken in the 
fact. We conceive a sentinel could be punished by military law, for not having 
done his duty, in a certain state of facts, as they presented themselves, though the 
facts actually tended to deceive him. We say this with deference to the judge 
advocate, who probably is a much better lawyer than we can lay any claim to 1^ 
^d who, so far as one can judge from the record, is a man of acute mind, and 
every way disposed to do his duty. As for the point of hiw which made it 
incumbent on Captaia Mackenzie to pve the pdaoners a chance of bmg heard 
before the council, we have said nothing, becMee we think it beyond all eoi^»>- 
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versy, and because it is so strongly presented in the record. Thiswds the great 
point in the case of Governor Wall. 

As we have intimated that, in our view, want of judgment, and a disposition to 
view one side of a case so intensely as to forget it may have another, lie at the 
root of this matter, we will illustrate the power of discretion that Captain Mac- 
kenzie possesses, by evidence drawn from facts that have been incidentally shown 
in the course of these very proceedings. In doing this, we will present a point 
connected with the falling off of the discipline of the brig, which has weight with 
us, and which we have specially reserved to be introduced in this connexion. 

Tb© Somers goes to sea with two more officers in her steerage than she was 
intended to carry, or could properly accommodate. She has on board a lieutenant^ 
a passed midshipman, acting as master, and six midshipmen, three of whom are . 
warranted, and three are acting. Two of these midshipmen, Messrs. Rodger? 
and Thompson, had been in the navy five years and less than nine months, when 
tlie eMcuiion occurred ; one four years, and less than nine months ; and the three 
actkig midshipmen about a year, thhrteen months, and five months. The officers, 
in the first place, are put in Jbur watches, giving one of these watches to a young^ 
geotlemaoy who bad not been in the service five years. It is unusual, we believe, 
to have the officers in more than three watches in small vessels, and midshipmen 
teM frequmitiy Umri those of higher rank. In order to give Mr. Hays a watch,. 
Mr. O. H- Peny was ordered to do midsfaipman^s duty, and this with a crowded 
af ora ge. The motive may possibly be reversed, and this arrangement made to* 
attow Mr. O. Hv Perry to do midshipman's duty. Now, we conceive Captain 
Maekenxie had no legal right to make his clerk, though his ne|)hew, act as a mid* 
riupmany unless in a ease of vacancy and necessity, and then only by rating him 
$ui auefa* This fact alone may have led to dissatisfaction. The sensitiveness of 
menio raok is great, and they will sooner obey an indifferent captain than a clev- 
er lieutenant. This was ordinary service, and n6 extraordinary rules were ne- 
oessary. It is shown, that Captam Mackenzie rebuked Mr. O. H. Perry, his 
derk, doing midshipman^s duty, with a crowded steerage, when the mast was car* 
lied away, for bis carelessi^ss. Had not Mr. O. H. Perry been set at duty that 
did not belong to his station, neither the carelessness nor the rebuke would have 
oecorred* The reason why Mr. Perry was thus employed, is obvious enough. 
He bear» a dktinguished name, a naval name, belongs to a naval fkmily, and 
doubtless wished to enter the navy regularly, and advance as others advance. A 
raoeRt law of Congress, however, prevented any appcrintment- except to fill va- 
cancies, and Mr. O. H. Perry goes to sea as his uncle's clerk, taking his chances 
of {deferment* The name and family claims of this young gentleman might 
possibly justily Congress in passing a special act to admit him to the service, but 
Captain ^ekeni^ie was bound to take the law as he found it As it was, he as- 
sitoed an authority, with no suf&^ient reason, that the secretary himself was 
pcohibited fit>m exercking. 

TbeSomersbad a peculiar crew; substantially one of apprentices. Of 120 souls 
OB board, 96 were under age. Boys can not govern boys ; the last notoriously 
require the authority of men. On board a vessel-of-war, there are, or ought to 
be, two principal officers in each watch ; one of whom*— the superior^— usually 
r^QAins on the quarter-deek, and the other, on, or near, the forecastle. 
T%e fiiBt is commonly a lieutenant, the last an old midshipman, a passed mid- 
sbipiBan, or^ in very large vessels, frequently a young lieutenant. 

Of aU sorts of crafts, one nMmned with appremices most required steady aad 
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experienced officers. The very equipment and officering of the Somers deno^ 
ignorance and want of judgment. The vessel was unsuited for such a creWt 
which she could not conveniently berth. A lightly-sparred sloop-of-war would 
have been far more appropriate, and the officers ought^ in particular, to have 
been chosen for their steadiness, experience, and absence of exaggeration of char- 
acter. How far Captain Mackenzie advised the arrangement under which the 
Somers^ went to sea, it is out of our power to say ; its responsibility, however, 
rests with those who ordered it. We conceive a worse one coyld not have been 
made. As respects the judgment with which the officers were employed in the 
watches, Captain Mackenzie is the arbiter. By that arrangement, he put four youthi, 
the oldest of whom was not nineteen, and the three others ranging from sixteen 
to seventeen, in charge of his brig's forecastle. Now, to us, there is nothing 
Burprising if a little carelessness and wilful conduct became apparent forward, 
with such boys in charge of boys. In order to effeict this Captain Mackenzie 
made bis clerk do midshipman's duty ! Cromwell, for instance, a seaman, a 
navigator, is made to serve under a boy of sixteen, who bad not the least legal 
right to command him, and who, by his own showing, could not understand a 
delicate order from the quarter-deck when given to bun. We say no legal ri^t 
to command, for authority can only be deputed in a prescribed form, and this 
form was not observed. Captain Mackenzie was arbitrarily and unnecessarily ^ (^ 
invading a positive provision of law, when he made bis clerk act as a midshipmaa. . y\ 
In all this, we see great want of judgment. By the very best distribution of bis ^ 
officers, Captain Mackenzie would have had a badly-constituted authority for 
fiuch a crew ; but he selected the worst, transcending the law to do so. The sec- 
retary of the navy can not give a letter of appointment until a vacancy occur ; 
but, Captain Mackenzie, with family objects in view, assumes the right to depute 
the authority and responsibility that such a letter would convey, to one nowise 
empowered, in law, to receive it. 

Let us follow up this evidence of a want of judgment. In his report, he rec- 
ommends this clerk to fill the vacancy made by the death of the officer executed. 
Not satisfied with this, he sends this boy to Washington, with his original acciNiQt 
of the transaction, as if purposely to thrust him into a situation to attract atten- 
tion. In a case of this sort, it was clearly proper to send one who could answer 
questions, and make all necessary explanations ; but Captain Mackenzie sends a 
boy. We see the consequence of this ill-judged act, in the difficulty about die 
letter. Comment is unnecessary. The mildest construction that these facts 
warrant, is a lamentable deficiency of judgment. 

Add to the foregoing, his whole report — his request to be continued in com- 
mand of the Somers ; his«recommendation of his own witnesses to advancement 
in their profession, previously to his own trial ; his virtual adoption of the doc- 
trine that an American man-of-war is always to be sufficient for ber own wants, 
^except in cases in which she can get under other American guns ; his application 
of even this principle, absurd, contradictory, and untenable as it is, to this par- 
ticular case, when the case involved no necessity for any contrary course, and, in 
short, all his reasoning, most especially in reference to the prorfs of the guilt of 
£!romwell, and we see no alternative but the darkest and most ipevolting crime, or 
^ross deficiency of judgment. The last we suppose to be the true solution of 
the difficulty, coupled with certain circumstances that we shall presently mention* 

In examining this case, it must be remembered, that such is the character of 
the mild that was called on to judge of the nature of the cri^b that had ocoiirred 
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on board the Somers. If, on the one side, it be deemed fair to introduce testi* 
mony of CromwelPs previous bad character as evidence of guilt, it is certainly 
fair, even though compelled to go beyond the record, to cite instances of the 
character of the judgment that presided over a case, in which a large portion of 
the defence is limited to opinions, appearances, conjectures, and inferences. We 
do not, however, go beyond the record. 

The circumstances, coupled with error of judgment, which we think liave had 
an inffuence on this sad transaction, are these. After the arrest of Mr. Spencer, 
it is evident from the testimony that Messrs. Mackenzie and Gansevoort began to 
see an enemy in every bush. We do not wish to say that they were frightened 
in the abject sense, but, that their minds were in that condition in which they 
were most disposed to exaggerate. The affair of the mast occurred, and we 
conceive no stronger evidence can be given of the state of the minds of these two 
gentlemen, than the fact that they should imJlgine mutineers went aloft to plot ; 

(with the certainty, too, of having some among them who were not in their secret- 
It can be gleaned from the evidence that Mr. Gansevoort was in constant communi- 
cation with some of the petty officers, who, by their own showing, were advisers of 
the worst sort. These men both feared and disliked Cromwell, and the last soon 
got to be a bugbear to the commander and bis first lieutenant. It was determined 
to arrest him, and the preparations that were made for that purpose speak vol- 
irmes. The fact that a single man was met with a cocked pistol, as he descended 
/in the centre of a group of armed officers, betrays the exaggerated feeling which 
prevailed. It is, altogether, the most unofficer-like procedure we ever heard, or 
read of, if we remember that not a single overt act of mutiny had occurred. It 
is not sufficient to say, we thougfu the mast was carried away to seize the brig, 
we- thought the plotting aloft was to seize the brig ; no attempt had been made to 
seize the brig, and the just conclusion from the facts is, that none was contem- 
plated. In a word, nothing had occurred to induce this casting aside of the or- 
dinary composure and dignity of acknowledged authority. 

Then a pistol went off. Small is arrested ; after which occurred the rush aft, 
when the mast-rope was manned. Mr. Gansevoort met the men with a cocked 
pistol ieigain, and was very near shooting Wilson. Captain Mackenzie ran below 
and got his pistols, and there was another scene. 

This last alarm proved to be unnecessary, but it had produced a scene. A 
n%bt, with its reflections, followed, and every one must see that the exhibitions 
ahready made on the quarter-deck left the necessity of supposing a very serious 
condition of things, to shield the commander and his lieutenant from severe 
nautical criticism. Let us suppose, for instance, that the matter had ended there ; 
the prisoners had been brought in, and precisely the same results had followed, 
•as respects the remainder of the crew, as have notoriously followed, and what 
would have been the gossip of the service ? Right or wrong, and in some re- 
spects we think they were right, though, in the main, very WTong, these gentlemen 
"would haire been fortunate to escape downright ridicule. 

Now, we are far from supposing that either of the gentlemen implicated, dis- 
tinctly and coolly admitted to himself the dilemma in which he Was placed, but 
we can easily understand that men so situated would yield to the influence of 
such facts, in a measure unconsciously to themselves. Accordingly, the neit 
day, we find the mutiny assuming a character so grave, as to raise the question 
of Ufe and death, in relation to the prisoners already made. It is true, this ques* 
lien was cdnntcted with the necessity of arresting more prisoners ; but more pm- 
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OBers W6i« not arrested until it had been decided to catl a council, and diosethusr 
arrested, have been set at liberty since, without even a trial! The reader must 
not suppose that anything material had occurred, between the time wlien Crom- 
well was arrested, on stispicion; and that in which the officers began to discuss the 
contingency of hanging him, to make his case any worse. It must always be 
borne in mind, that much the greater portion of the testimony that has since ap- 
peared in this affair, was not in the least alluded to, at the time the question of 
hanging was first raised. This was on the 28th, and King's absurd story about 
the handspikes, Wales's also, all that relates to the papecs seen by the different 
boys, and indeed all the testimony of the crew, such idle gossip as passed between 
the petty officers and Mr. Gansevoort excepted, was still in the womb of time. 
It would seem to be established by the testimony ^ that when the question of life cmi 
death was first agitated^ very little more evidence was in Captain Mackenzie's pos^ 
session^ than he had at the moment of GromwelVs arrest. We conceive that this- 
circunMrtance proves a good deal, and manifests that some extraordinary cause 
was influencing the parties. 

There is another fact, that deserves to be mentioned particularly : There is no 
evidence to show ih?it Captain Mackenzie, in his own person, ever questioned 
any of those, whose opinions delivered through Mr. Gansevoort, had so much in- 
fluence. When staggered by Mr. Spencer's solemn assertions of Cromwell's 
innocence, he permitted Mr. Gansevoort to consult these petty officers, and took 
even their worthless opinions a^ second hand! If this does not argue a "fixed 
idea,'^ it seems to us to argue something even worse. 

The manner in which Captain Mackenzie' relates the arrest of Cromwell, in his 
oflleial report, too, to us carries an air of conscioosness. It is a failing of this 
report that it is childishly minute. And, yet. Captain Mackenzie says not a word 
of Mr. GaUsevoort's presenting a cocked pistol at Cromwell, &c., but gives thi* 
account of the matter, p. 199 : " / met him at the foot of the Jacob's ladder sur- 
rounded by the officers, guided him aft on the quarter-deck, and caused him to 
ml down," &c. Even the accidental explosion of the pistol that went off in Mr.. 
Oansevoort's hand is mentioned out of its place, and in these words, p. 209 r 
•* The single accidental explosion that took place [after saying that the officers* 
carried their pistols 'cocked for hours together'], was from a very delicate weapon^ 
a repeating pistol, in the hand of the first lieutenant, when I was arresting Crom- 
well in the night." Now this course is pursued in relation to these two events, 
by the man who is so graphically minute as to say, when describing the execu- 
tions, p. 207 : ** At length Browning sainted me, and said, * Mr. Spencer says he 
can not give the word,' " &c. Now Mr. Gansevoort, before the court of inquiry, 
according to the Tribune's report, and we presume such a fact would hardly be 
invented, says: "As soon as he [Cromwell], came upon the Jacob's ladder, I 
cocked my pistol and pointed it at him, and when he got on deck, I told him the 
captain wished to see him. When he came to the captain he was ordered to sit 
dtywn^^ &c. Here, then, these two gentlemen seem to contend for the honor of 
this exploit, in the first place, certainly giving very different accounts of the affair,. 
and then it is worthy of remark, that Mr. Gansevoort, who, if the Tribune's re>- 
port be true, volunteered this statement, before the court of inquiry, is silent about 
his own agency in the affair before the court martial. The discrepancy is signifi- 
cant, and throws a shade of discredit on either the report or the testimony of Mr. 
Gansevoort, while the consciousness that is seen in all that relates to CromwelPs 
tttrest 18 we think manifest. 
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By referring to the depositions taken by the council of officers, it will be seen 
that the witnesses sustain their opinions by the necessity of guarding so many 
prisoners ; prisoners, of whom the majority were put in irons, simultaneously with 
the sitting of the council, and, of which majority, scarcely a shadow of evidence 
exists against one, while the whole four, after weeks of confinement in port, have 
since been left to go unprqsecuted. 

In this connexion it is important to ascertain the true character of the council; 
whether it were a body convened to guide, or to sustain the decision of the com- 
mander* If the last, distrust is thrown over all its proceedings. The circum- 
fitance that the subject of the executions was discussed as early as the 28th, the 
council meeting on the morning of tlie 30th, tells a great deal, composed as the 
council was, qf a lieutenant in the confidence of the commander, and who had 
gone through the scenes of the arrest, and of the mast-rope with him, pari passu; 
of a purser who bad been in the navy less than sixteen months, and who proba- 
bly was then in bis first vessel, a sea-service of some si^ or eight months ; an 
assistant surgeon, nervous from ill-health ; and four midshipmen, one passed, the 
captain's nephew ; another, whom he admits to be connected with him, and under 
his especial care ; and the two others very young gendemen, though under no 
particular circumstances to attract remark. .Now it strikes us, if this council were 
intended to guide, or to materially influence Captain Mackenzie's decision, he 
would have waited for that decision before he made up his own mind what was to 
be done, and /ww it was to be done. That be did not, can be established by his 
own showing. The ambition of the author has let u» into the secrets of the com- 
mander, in more than one instance. At p. 203, Captain Mackenzie tells us in 
his report: " The offiqers were stationed about the decks, according to thb 
WATOH-BiLL I HAD MADE OUT THE NIGHT BEFORE, and the petty officcrs Were 
similarly distributed, with orders to cut down whoever should let go the whip, 
with even one hand, or fail to haul on it when ordered." As the report of the 
council was not made until about eleven of the day of the execution, this prove* 
unanswerably how far it influenced Captain Mackenzie's decision. 

Our own opinion, judging from all the facts as they are exhibited in the testis 
mony, is that Captain Mackenzie exaggerated the danger, exactly as we think we 
have shown he has exaggerated the facts, in a report written a fortnight afte; the 
executions. 

We hope that one good effect, at least, will result from this affair. The 
trial of cases like this, should at once be put exclusively^ except in those 
beyond the reach of the tribunals, into the hands of the civil courts. 
Military men are, not qualified, as a rule, for such an investigation. This is 
I shown by several questions in tbia very case, that were put by members of the 
'court. At p. 86, the question was asked whether Captain Mackenzie discovered 
any ** unmanly fear," and whether the Somers were " ih a state to sustain the 
honor of the American flag," previously to the executions. It is not easy to see 
what either of these questions had to do with the issue. Men are not to be bang- 
ed, in order lo put a vessel in a state to do honor to the American flag, unless 
ipiilty, and there exists other necessity for taking their lives. There is no reason 
why an officer of a man-of-war should be put on a different footing, under a charge 
of murder at sea, fironi a merchant-officer. Had the last been tried, and three of 
bis jury found him guilty he would not have been acquitted* On the other handf 
nine might have hanged Captain Mackenzie. 

Tiiea few laymen understand, and few feel the wise distinction between legal 
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•ad imni mtH^e. 8(fH it was a cKbtimtiM that DMLftrery imptNttiif in th» tsm^ 
It it true th« judge adwoase poimed oat ali this, and poktttd it out distiiictly and 
wtll, bot be was so situated that it did not oome from lun> with the same autliois 
ity it would hare C€Hiie from the bench. ^It is understood one oiore member of 
the court voted for guihj of ill^l pmnshment^ for instance, than voted for 
guilty of Runrder, and we take it for granted that this member drew a distinction 
between legal and moral malice^ that the law does not^ and ought not to reeog* 
nise. Beyond a question, if Captain Maekeftzie were guilty of any mme, as cqif^ 
neeted with the executions, he was guilty of murder^ The malice prepense implies '■ 
only to the intent to killt and as there can be no queslion when a man is deKb^rately { 
hai^dj that the intent was to take his life, if the killing were not jmtifiable, oH 
exeusaUe, it oould legally be nothing else. Questions of moral guilt wouUH 
arise, in such a ease, and the decimon on that point would be very likely to bo ^ 
. in Captain Mackenzie's favor ^ but this would be solely a question for the ex- 
ercise of ttie pardoning power. 

To say that none but professional men could understand suoh a ease, is idle. 
The same reasoning would render a jury of doctors necessary in all cases of poi^ 
soniiig, and a jury of shoemakers on all disputes about boots. The result of 
this tery case shows how professional men can differ, leaving the strong proba- 
bility that professional prgucUces had noore to do with some of their votes, than 
professional knowledge. There is another point connected with the organization 
of this court that has never been publicly alluded to, we believe. Three gentle^ 
men were detailed for the court originally, who were subsequently excused. It' 
has been stated that several of the officers originiJIy selected, frankly said that 
their opinions were adverse to Captain Mackenzie, having read the testimony be- 
fore the court of inquiry, and asked to be excused. We never heard that this 
was the case widi either of the three gentlemen named in the first orcfer, and" 
therefore venture no opinion as respects them; but we know from the best authority, 
it was the case as respects one captain, who was not named in the 6nt order, only 
for this reason. This was all perfectly right ; but were there not gentlemen on 
the court who had openly, and strongly, and warmly expressed their opinions the 
other way ? Was due care taken on this point f This is one of the evils Which 
result from the encroi^hments of the press, which will soon overshadow all that 
is left of justice in the country, unless checked. The record of no court o( iiH 
quiry ought to be published until the case is finally disposed of, nor, as we think, 
the evidence in any trial. Nothing is gained by it, but catering to a vicious taste, 
or morbid curiosity, while much may be lost to the rightful administfation of 
justice. 

We have dwelt less on the evidence in this case, than we might otherwise have* 
done, did it not strike us as being so strongly characterised as generally to let its 
true value be seen. The circumstances wefe such as imperiously to require in-, 
disputable affirmative evidence-**-so hr as the human mind can judge of evidence 
by the ordinary signs^— both of the necessity^ of the execution, and of the gn% 
of the parties executed ; and any otie accustomed to tinal^ze frtcts may judge for 
himsein how hr these conditions were fulfilled. It is worthy of remark that tho^ 
judge advocate, p. 233, after examining several of the boys, to Show that they had 
never deteeted any symptonw of an attempt at a re8cue» or heard aoyttiing of the 
mrniny, offered to viarodnct any person the definee could fumie, as a witness for the 
government, to establish the fact more fuUy than it hlid btoi done. This leavet" 
the just uifbitoeo that tto d«m^tiM4efoi^ 
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ia raeenre* It oMiy be acUed that And«MOfi| much Ae mom, retpfteteUe ^ tbv 
petty officers, and who was sent aloft immediately when the maet went, leetifiee 
as follows at p« 325y ia reference to what was passing aloft, and in reference ta 
the mode of talking about the decks, after the arrests, in answer la this question, 
yis. : Question : *' Were those people up there talking in their usual tone V* 
Answer : *' In a low tone ; the same as they and the rest of the crew talked ab&mi 
the dech ; I saw no ai«tbbatjom in thbul talk about thb decks," Joe. 
It is necessary for the reader to understand that hud talking is not allowed on. the 
deck of a man-of-war, even among the officers* Anderson was then asked if be 
could have heard what was said, and his answer was : <' Yes, sir." This is the 
opinion of one who was in the confidence of the officers, and who had been di- 
rected to keep an eye about him. This man saw no attempt to communicate 
with the prisoners. His account o( facUf so far as it goes, is entitled to respect* 

We have taken a view of this affiiir that will probably give satislaction to those 
who hold extreme opinions on neither side. We are quite cmiscious a case much 
stronger than that we have presented, and one sustained by very plausible argu- 
ments, and a respectable show of testimony, might be brought against Captain Mac** 
kenzie and several others in the Somers* while we do not think less than what we 
have here shown ought, under any circumstances, to be adduced against their 
course ; but we have preferred to keep within such limits as we think the fact» 
will warrant, in the fullest manner* We have had some occasions for understand- 
ing the mind of Captain Mackenaie, and we ascribe more to its peculiarities, per- 
btps, than total strangers and severe judges might be disposed to yield* 

There is one marked point, however, on which we think Captain Mackenzie's 
defence baa iailed signally, in a moral sense at least, if not in a legal. He should 
have been prepared to defend his course, by the iiftcts as they offered at the time 
of the execution. Initead of this, recourse has been had, net only to testimony 
about which he knew nothing, on the 1st December, but to all sorts of charges, 
imputations, and circumsuineet, that might be supposed to affect the character of 
the men handed, even though totally unconnected with the mutiny. Cromwell 
has been particularly marked out Urn this sort of attack, though ilie only cbaige of 
this nature which could be put to the test of prooi^ altogether failed on inquiry.. 
It would ulso seem that SmaU was never in a slaver, the testinsooy of Mn H<^ 
brook (p. 53), leaving this point alHU>st beyond a doubt« One of the chsrjpes 
against Small, too, was that he had Maid he once killed a '' nigger'' on the coaat 
of Africa. With his dying breath he affirmed he bad never killed a man, leaving 
the inference probable that every light saying of the prisoners had been dragged 
into the account against them, and that some had doubtless been invented. A 
dear and justifiable case o«igbt to maintain itself most strictly on the merits* The 
guilt of all the parties should have been incontestable — tbe daager of a rescue be- 
yond a question, and the necessity of taking this pacticutar step so clear a» to 
si)ence cavilling* FcLcie^ not opinions^ should have been relied on, and facts of 
ao /clear a character as to admit of no dispute. A vesse)-of-war makes tbe apot- 
/ fl^ of doubt, distrust, and uncertainty, with a miserable grace. The arguiMnt> 
/ of the danger to eomnMfrce, and of the ravages contemplated by tbe mutineers, 
/ tfaoegb it %ures so largely in tbe de^ince, is one of the pooreyBt. that could be ef> 
/ fered, being in truth a reflection on the understanding of tbe community* If the 
legfil conditionsrof a proper defence were fulfilled, it was unnecessary; if not 6d- 
ilMii the nsasoning faUs of its own weight* A man who felt seeure of his feels 
«nd prieciplesv ou^t to diaditn to nm it* Cafiaia Macl^en^rav^ Mother osant 
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lMs^^a«igbt lo'teng a-ieifanvr<x^rat^^ wb^re a doobt e^iMn of tlM /letMe «iei ne- I 
etfm^ of the metsute, becaime sfaips mnjr be robbed at sea* If th^ be no doubCi 
tbe laHer ai^omeat ia supererogatory. 

Tb^re is one poiat in conneicioQ with Mr. Speneer, lo wiiieh we hare already 
Alluded, but about wfaicb we have hesitaled uttering the thoughts that suggest 
liheiiisekea. Mr. Ganse^oort acted thttHigbout with a perfect hiteitigence with bis 
eotnnander. This much the latter himself admits. Let the reader regard th^ 
iicts. On the 28tb, some of the officers begfai to discuss the necessity of eXe- 
€Stiti4)g the three prisoners, should move arreste occur. On the 29th, Mr. Spencer 
broke down in spirits, passed the day in tears, expressed penitence, and a desire 
to dbburtben his mind. On the morning of the 30th, the letter wast^ritten to the 
council, and soon after four more arrests were made-^-arrefsts of men who have 
not even had charges brought against them. At p. 45, will be found the follow^ 
iog question and answer, between the Judge Advocate and Mr. Gansevoort :^- 

Q, *^ Why, and on what day, did you take Mr. Spencer the papers found in his 
locker?" 

A. '' I am under the impression it was on the SOth ; for the purpose of ms 
PBOYiNa MORB CLBARLT HIS GUILT ; I took him the paper that he might trans- 
late it, 90 I could understand it ; my objbct was to obtain from him an ac<- 

KKOWXEOGMBNT OF HIS GUILT." 

Not by a frank explanation-^not by telling him what was in progress, but, evi* 
dently, to use on an occasion like that which subsequently occurred. Here was 
this young man, then, furnishing materials for his own condemnation, unconscious 
of the danger he ran. A youth of nineteen, ironed hands and feet, destroying 
himself in the confidence of penitence, while his admissions were borne away to a 
aecret conclave, that only waited for testimony to pronounce its doom, and to ob- 
tain the ** concurrbncb" of a commander who had drawn up the programme of 
the executions, hours before that doom was rendered ! We only hope that those 
who boast of American justice, and who delight to put it in brilliant contrast 
with that of other lands, will sometimes recall these facts, in connexion with the 
result of this trial. 

It strikes us, nothing but such an admission was wanting to complete the fea- 
tures of a case in which men were sent to the gallows, with no obstacle to pre* 
vent, without giving them a hearing ! The application to Small, touching Crom- 
well's guilty was much of the same character as to design, though less offensive to 
feir-dealing, while the testimony was infinitely less conclusive. 

If an act like this 'Can be justified at all, it is only by the extremest jeopagehf • 
It certainly can not by a case of danger that is proved by means of queries, con- 
jectures, opinions, and inferences, that subsequent investigations have falsified in 
a hundred ways ; and which needs ex poetfsLcto evidence to render it in the least 
plausible. 

We owe it to ourselves to say, that the record has reached us so irregu- 
larly, while the publishers pressed so fast for copy, as to render our examin- 
ation of this mutiny less compact and lucid than we could wish. The case 
was not wholly before us when we began to write, and we confess that the 
testimony, as it has beooiAe more fully developed, has wrought some modifica- 
tions of our views, whieh will possibly be apparent to the reaaer. As the changes 
have been adverse to the case of Captain Mackenzie, however, we have not 
thought them of sufficient importance to rewrite the earlier portion of our ar- 
Mle. As an iaatance of what we mean, take the affiir of the mast All tbi 
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•vidfooe mtbe Mkiovd dMt Mm purtieiiltfly te tfab tmBsct3<m did dot f«Mrti M 
muil ibe remarlu in the iiormsmncetneioi of tbit trdele wera ferwarded to tbe pub^ 
lisbers. Those remarks were founded on welt-ettablished general truths, and we 
have seen no auflMiOt aootive for caneellkig tbem ; but the* particfdar hcts 
that appear on tbe Qroas*exaniiiiatkiii8, giro a color to die afiair that goes be- 
yood our general reaeoning ; whicht however just we may conceive it to be in 
Aoelfy and however applicable to what we concwve it was the duty of Captaio 
M^kenzie^ to see and infer, is not as broad as this evidence will sustain. The 
ibllowing statement will justify our assertion* Mr. O. H. Perry admits, p. IIS^ 
in reference to the reproof he received from the commander, on tbe subject of 
tbe nast, **I said [that k told Captain Mackensie], I think, I understood tke 
order* to have been to haul on tbe brace." It is true be swears, on the same 
page: *' Tbe order as I uuderstood it was * a small pull on the weadier main- 
royal-braoe.' I passed that order." But this last explanation is given only to 
the court; to Captain Mackenzie a$ the tme^ Mr. O. H. Perry gives reason to 
think he '^ understood" the order to have been to '' haul" on the brace ; leaving 
tbe fair inference he passed tfuii order, and that Small acted under a precise 
coma^and to do exactly what is imputed to him* Notwithstanding this statement 
of Mr. O* H* Perry, Captain Mackenzie in his report, and in all hifk subsequent 
proceedings, gives the world reason to believe that the mast was carried away by- 
design-— <:o»<rary to arder$f in effect ! We can see but one possible explanadon 
of ttus course of Captain Mackenzie's (we mean short of imputing crime and malice 
to him), and that is by supposing subsequent explanations with Mr. O. H. Peirj, 
had let him into the secret of the real facta, and that be knew Mr. O. H* Perry 
did not understand tbe order, as he had told him at the time, he did» Mr. Hays, 
. however, testifies, p. 211, that he had heard Mr. O. IL Perry jay, as receiulg ae 
(rf^er the arrival in port^ " that he understood tbe order to be to haul oo tbe 
weather main-royal^braoe." If so, it is improbable be told his uncle a different 
story. Tbe men were banged at «ea, and so fer as they were concerned, it it 
probable Mr Perry's first statement remained uncontradicted* At all evenu, it 
was incumbent on Captain Mackenzie to explain this affair. Even giving hinn 
tbe bene6t of subsequent ei^lanations with this young gentleman, the contradic- 
tions in Mr. Perry's account, should have thrown great distrust on his sttttements* 
We could wish to treat the expedients of a mere boy, who was probably alarmed 
at what had occurred under his orders, with due lenity, but this does not touch 
the point as respects Captain Mackenzie ; who owed it to himself to explain whj 
Jpttut such a construction on the conduct of Small, when be had so much reason 
for oelieving the man merely obeyed a positive order. Then Mr. Perry says he 
really passed the order ibr *' a small pull" on tbe brace, when, in truth, no euck 
order hid been gwen^ to be jiaesed,. This last fact must also have been known to 
Captain Mackenzie, as Mr. Hays swears his own order was only a repetition of one 
received from the commander, p. 211. 

All this Captain Mackenzie must have known of himself, or seen by the evi* 
dence before the court, and yet he allows language like this to be incOTporated in 
Mr. Griffin's defence of himself, viz* : '< The carrying away o£ the main«top-gal* 
lant-mast, by the sudden and violent jerk of the wefttbef-royal-brace by Small, 
who had just teft the^side of Cromwell, bvidbntly bt dbsion," &c., &C H 
may be well to add here, there is no evidence to show that Cromwell was new 
Small, on this occasion, except that of King, who swears m detail^ to a positive, 
•nd somewhat compUpated ord^? from aft, wbipb the ofikeraft [Mr. lEUys] swean 
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U postUv^Iy he did not give. Two k^s also ewear Cremwdl wis n^ there t om 
saying he saw him* at the timet in another jlace. Bcu the point here, is to reo* 
OQcile Captain Mackenzie'^ cburae in connexion with this matier, to Mr. O. IL 
Perry's statement to himself. One thing would aeem to be certain ; the accounts 
of the orders on this occasion, are so contradictoiyt as not to jiMtify any tma in 
affirming that Small acted with a design. 

We are aware our law will be called in <|uestion on two points, ris. : On tfo 
subject of the virtue of what may be called ex posi facia evidencoi in vindicatiqg 
the acts of a man ; and, on the right of a mai»-of-war, to exercise jumdiction ever 
her own crew, in a foreign territory. 

As respects the first, we will put a case. A and B qnarrel and separate. 
gets a dagger, and distinctly declares an intention to stab B, on the first fav<j 
ble occasion, in order to resent injuries already received. B provides himself i 
a pistol, and makes a similar declaration, but under circumstances to rende^ its 
communication to A impossible. The parties then meet ; B approAobtngi A» 
professing a readiness to apologise for what had passed, looking amiable, (and 

fiving no grounds for apprehension by his conduct. A, in execution of bis ori^nal 
esign, stabs B, and kills him. The fact of B's private intentions comes om on 
(rial, making it evident that if A had not killed B, the latter would have killea A. 
Now, would this make the act of A self-*defence ? I 

Malice is an ingredient in all crime. As God alone can read the-heaitr^the 

ilaw wisely infers malice in certain states of the facts. But, when the party him-* 
self avows malice, and his acts corroborate the truth of his declarations, will it 
avail 'him that another is as wicked and as lawless as himself? 

We know that this ex post facto evidence ought to be received so far as it goes 
to corroborate previous evidence, though with great discretion even in such in- 
stances ; but we think it ought not ever be received, as ^stimtive prwf. The 
last is all we contend for. 

As respects the national jurisdiction, we think we have n(M been understood* 
We use it only by way of illustration, in order to show the dilemma to which 
Captain Mackenzie might be reduced by laying down the position, he would not ask 
succor from any foreign power. Our ground is that he would have been obliged 
to go to sea to hang his prisoners, inasmuch as he could not legally have executed 
them iiv a foreign porL This is denied by one <rf those who have seen our 
sheets, as being opposed to international law. 

We very well know that national law prevails on board a ship-of«war in a foreka 
port ; but certainly not without limitations. It is a maxim of all municipal law 
that every man must exercise his own legal rights, in a way nbt to infringe timse 
of other persons. The comity of nations renders this principb rigorously binding 
in all cases of international rights. The laws of New York, for instance, foi-bid 
pbblic executions, as opposed to the public good, and as offensive to proper feel- 
ing. We should conceive it to be a gross violation of the coniity of nations, for 
an English or French ship-of-war to execute men off the Battery, in the ordinary 
course of her legal discipline and judgments. Such an act would need grave 
explanations, and would only be justified on the plea of necessity. But Captain 
Mackenzie's case would have been far worse. No man can believe we should 
tolerate the conduct of the commander of an-English brig, who should hang three 
men at his yard-arm, withouf. a trial, because he could not submit so far to humili- 
ation, as to ask the authorities of the place to extend to him the usual protection 
of their Jurisdiction* . The whole country would receive such an ^(cuse as uxk 
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ink to ftggnvito Ae original wrong. We ooticeiTd that t vesseI-*of-war has so 
.more rifffat than an indi^tdual to resort to the law of nature, in a foreign port, 
/until nu legal meams have JinUi; and, whatever may be her privileges in other 
jRMtters, it is certainly as much within the legal powers of the local authorities of 
New Tork to suppress violence on board a ship-of-war, ^s it would be to prevent 
two belligerants from fighting a battle in the port. It will scarcely be contended 
' ^t the local authorities have not a legal right to prevent the crew of a foreign 
&bip*o(^war from cutting each other's throats. 

To conclude : we conceive that he who would come at the merits of the Som- 
ers mutiny, as they are connected with the facts shown by this record, must bear 
in mind the following leading circumstances, viz. : That the affair of the mast 
was the occurrence which directly awakened the feeling that produced the execu- 
tions; that there is more reason for believing that Small obeyed an order in hmd' 
ing on the brace, than that he did noU and that Captain Mackenzie bad virtually 
been given to understand as much, on the 27th November ; that the question of 
executing Mr. Spencer, Cromwell, and Small, ^provided more prisoners were made^ 
arose as early as the 28th ; that Captain Mackenzie wrote his letter convoking a coun- 
cil on the morning of the 30th ; that after writing this letter, M*Kinley, Wilson, 
M'Kee, and Green, were arrested ; that the four last named were brought into 
port as prisoners, some of whom Captain Mackenzie affirmed in his report were 
KNOWN to be guilty, were several weeks in confinement, most of them in irons, no 
charges being ever brought against one of them all; that Cromwell was never! 
questioned as to his guilt, except by a few remarks. made when first confined, and 
was never asked to explain any of the circumstances which formed the justifica- 
tion of his execution, tliough in irons on the quarter deck of the brig, nearly four 
days before he was hanged, and quite three after the question of his dea^h wa4 
first agitated; that most of the evidence by which the execution of this man has 
been attempted to be justified before the court, has been first revealed by the 
several witnesses, since the vessel arrived in port ; that Captain Mackenzie does 
not appear to have inquired into the hcts personalty, short conversations at the time 
of the arrest excepted, until after his decision to hang the man, and then only by 
taking through Mr. Gansevoort the opinions of the petty officers concerning Cromr 
well ; that he made out his station bill for the executions on the night of the 
30th, some twelve or fifteen hours before the report of the council was read to hini, 
and consequently all the evidence given before that council, such as it was, had 
keen received ; that no overt act of mutiny had been committed ; that the 
prisoners, in ever}' instance, submitted to be put in irons without the smallest show 
of resistance, the crew looking quietly on; that at the executions there was no 
fesistance ; and that a man, supposed by Captain Mackenzie to be seriously im- 
plicated, and one of those he arrested after reaching port, was flogged at the gang- 
way, as late as the 29th, nothing unusual occurring, even in appearance, at his 
punishment. It i^ all important to remember that if any mutinous conduct among 
the crew, such as to justify the executions, actually existed, it is susceptible of be- 
ing proved, and that in neglecting to punish oflTenders for conduct which induced 
consequences so serious. Captain Mackenzie tacitly admits he can not prove it» 
or he grossly neglects doing his duty. 

As relates to the evidence, we would point out to the reader the explanations 
concerning the battle-axes ; the two rushes aft, on neither of which occasions 
was anything like a rescue attempted; the aflfair of the knife, a dagger, which 
Capt&n Macl^enflie in his report speaks of as ^< only fit to kill," but which the purser 
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bought and presented it to bis cot-boy, a difference of sentiment thai goes t9 
show tbe value of some of the opinions given ; tbe contradictions, and posittre^ 
ness under contradictions, of most of tbe boys wbo testify about the papers, as 
well as the almost moral certainty that, under tbe circumstances, these boys couM 
not have recognised the Greek papers, so as to swear to them, bad they been even 
the papers they saw in the hands of Mr. Spencer; the rei^ons there are for s»|^ j 
posing that tbese papers wAe constantly undergoing alterations ; and the great * 
probability there is that the only crosses which appear on the Greek papers, werer. ' 
put there very sbortly before Mr, Spencer's arrest; the value of Tyson's testimony^ 
as contradicted by Sears, and as shown on his own cross-examination ; the testi- 
mony of Anderson in particular, a witness without exaggeration, and one who 
evidently wisbed to tell tbe truth ; tbe manner, persons, times, and places, when*, 
where, and how, and to whom, most of the boys first revealed the facts they relate ; 
the confident manner in whicb many of the witnesses speak of appearances 
and circumstances concerning which there is a moral assurance there ought to be 
at least doubts ; the after-thoughts that pervade so much of the testimony' ; the 
exaggerations of opinion that are to be found it it ; the whole evidence of King, 
the gunner's mate, and the confidence and particularity with which be swears to 
tm order aboot the main royal brace, when clearly no such order was ever given ; 
tbe motive owned by Mr. Gansevoort, for questioning Small concerning Crom- 
well and Mr. Spencer touching himself, after the council assenobled ; the discrep- 
ancies that exist between Captain Mackenzie's report, and various points m the 
evidence ; the confident absurdities that are hazarded by many of the witnesses 
as connected with their own powers to interpret looks, signs and expressions of 
the human countenance, as well as the general disposition which exists to prove 
too much ; tbe points on which the witnesses say they do not remember, as oppos-; * 
ed to the points on which their memories are minutely accurate. 

Most persons who condemn the course of Captain Mackenzie and his officers 
attribute it to fear. This solution of tbe difficulty is so natural, as to be tbe first 
to suggest itself. Such, however, is notour opinion. In the first place, we do 
not believe there was anything of whicb a man accustomed to sailors and ships, 
"would have been seriously afraid. Then we think, the conduct and opinions of tbe 
officers generally, were not those of alarm ; as for instance, in the dilatory pro- 
ceedings of the council, which were hardly reconcilable with prudence, under the 
circumstances of danger and jeopardy it is attempted to set up. But we doubt 
if men frightened would have dared to meet the crisis, as it was certainly here 
met, admitting that the danger existed ; and least of all do we believe the pU^He 
theory of the disgrace of going into the nearest foreign port, would have resisted 
a moment against the attacks of fear. The reader will/femember we distinguish 
between the exaggeration of danger, and the unmanly'dread of meeting it. We 
suppose the tendency of the commander to regard/one side of a question, sud- 
denly look the direction of magnifying this mutifty. We thfok it evident Mr- 
Gansevoort had a strong disposition that way Mm tbe first. We believe the 
opinions of the two to have influenced nil the i^st of the quarter-deck. Under 
tbese opinions occurred the ^^scenes^^ of tf^bicbywe have spoken, when the previoua 
impressions gathered intensity fi*om the ^ecmity of the case, and the executiona 
followed. \/ 

Many imagine that Captain Mackenzie's report betrays the evidence of a dis- 
position to glean personal renown, from the manner in which it is pretended he 
saved his own life and those of his associates* The feebleness of this extraordir 
nary document renders its writer obnoxious to very injurioua suspicions certainly. 
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mnd this tmong tbe number; but the mental obliquity, so very obvious tbrougbont 

the whole affair, renders any ordinary analysis of human motives exceedingly 

precarious. God alone can say how far any selfish feeling was mixed up with 

1 1 the mistakes of this terrible transaction. The act was, unquestionably, one of 

j\\ high moral courage, one of the basest cowardice, one of deep guilt, or one of 

*^ lamentable deficiency of judfrnent. 



NOTE- 



Since this review has been in type, our attention has been drawn to certain 
detached passages in the opinions of the judge advocatOf which go to show that 
that gentleman holds the same opinion we do ourselves on the subject of the 
nature of the appearances that would justify Captain Mackenzie's course. 

At pages 288 and 283, the names of Anderson and Browning are confounded 
together in a way that may mislead the reader. This has arisen from the &ct 
that a portion of the record had not reached us, and we followed newspaper 
reports — always unsafe guides — for a small portion of the testimony. The name 
should read Anderson, throughout, and this man was a captain of the fore- 
castle, and not a boatswain's mate. There is, however, some reason for belicT- 
ing that Browning, the boatswain's mate, was also aloft when the mast was carried 
away, though we can not at the moment lay our hand on the evidence. 

The point is simply to show that confessedly innocefU men were aloft, and that 
the officers ought to have foreseen this, as well as the strong improbability that 
the conspirators would choose a place so liable to interruptions of this nature, to 
- plot in. ^ 



THE END. 
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Edited by Samukl Forrt, M.D., 

Avtktr^* Tkt CHmate of tht Unit^ SUtu mdits Bmimie Jt^henees,' ^e. 4c, 

T\m iMdiaf obMfite prauMd ni the MtobliiiliBMBt of this ImiimI am, to •levato tlM diaiiGtar %M difrnKj 

•f tb« Amencaa fiCedioU rrofeaiioa geaenlly. sad t spadaUjr to alliird a aMdlam* ft— from aU iadtridaal ta- 

> laiaatt and party viawa, tknnifh which tha rich reaaha of the azparianca of tha profeaaion ia thia dty^Mieh of 

' whieh ia now kat to tha w«a^ may ba oomaauoicalad. Am Naw*T«rfc ia tha laifaat city of tha waalatm aaa.* 

tiMat, aambarinf with iti envirooa, 3504)00 inhatntaata, hera are to ba feand tha aaaia raateriala which hava 

aanrad to baild ap tha fiuna of tha ChmUa SchooTa of h omim aad Paiia. Comidennf that tha StataaC Naw- 

Torii haa witiun ita liaiita foor Medical Sehoola, at which 600 atadaota are aaaaally nathoaIated» tha fMst that 

it hM net a siagle Medical Joanal of ita own, a ea aw alaMiat iaoiadible. 

The wmk ia inoed at interrala of two Boatha— a. form that p oate n ea aadoabtedly a ^cidad adfaa* 

, taga over tha weekly aa well aa monthly joamal, which, ia co aaa qa enee of their ooa^raotad liaHla, aapa- 

cuuly the former, can aUow of tha insertion i>f elaborate articles only in detached paita, thoa imaairiiHrboth 

thek iirtefastand lalpe. It conaiais «f three deaattaients : . 1. OnffiaaUCaptribp^ms i^ dMm AmMa t 

3. ijMeiisr) s^ftii^ary «f «wUatav«r may be ieW%nd TaV>able«B FuTcU mM ime*n*iJoln>aIa. $flf tha 

eztmra Ifniinesa arni%e«eat8 of the pablisfaiir, he is.eualJbd to sftain $k^ eatteft inteUigea^e from 

ahrtefr: vA tts by the same tneana, this Journal arill s]lbedily ifM^ tha£fiOiuitl&« of Saiepe, fha lalateraaf 

ita contributors will b< rawarded by a widely extended circulation. 

THE EDITOR. 
The nadersigned having assumed the publicatioa of the above-named Joamal, is happy in alatiar that 
he haa aecured the valuable services or an Editor, who is already moat favourably known aa a writer, both 
in thia oountrv aad ia Europe, by his work on ** Tkt ClUnaU of ike UkiUd Stat§M mnd itt Bniewne Imjimmitti ;*> 
aad they would add, that he haa also had the advantage of thirteen years* experience in his proteasioa, both in 
private practice aad the public aervioe, the latter having rendered him fiuniiiar with tha diseases peculiar to 
the diversified regions of our widely-exteadedQkiOktrjr. i 

This Journal is published punctually on the first day of every other month. The terms are three doUara per 
annum, iMyaUe in advanoe ; and as each number contains 144 octavo pages, it is the cheapest puhhcatiaa of 
the kind in this country. Remittances may be made by enclosing the money aad mailing it in the prsaeaoe of 
a poBt<master. 

HENRY G. LANGLEY, PubliAer, 

8, Aitor Hauie, New-Y^rk^ 

DR. COi»LAND'S MEDICAL DICTIONARY, 

I.N MONTHLT PAETS. 

A DICnONARY OF PRACTICAL MEDICINE, 

General Pathology, the Nature and Treatment of Diseases, Morbid Strvctuxm, 



and the Disorders especiaUy incidcAt toclimatee, to the sex, and to the different epoihB of 

life^ With Qnm^u84>refQrip6t>nftif(V the-mvdiciiiefifvec^^ 

dibeaae Acconfing to pathological pnhcij^cs ; a copfous tiibKdgrapliy, with'refotBimet, ikd 

an Appendix of approved formulas, &c. &.c. By Jamrs CoPLiu«o, M.D. F.RJ5., Fellow 

of the Royal College of Physicians, ice. &c. 

Thia work contains the opinions and practice of the most experienced writers, British and Poraiga, digested 
and vrrought-np with the results of the author's experience. It also presents a diversified range of opinions, 
methods of cure, and authorities, and comprises the complications and modified statea of disease which are 
even mora frequently met with than those specific forms too often described by Noeok^iets as constant anduu' 
varying types, to which morbid actions, occurring under a great variety of circumstances, can never ckeely ad- 
here. It contains also a full exposition of the general principles 6f pathology, a miaate descriirtion of the 
or^ic lesions of the human body, and a A»taijad a||«>oiltH>f theaa staUs of Jisorder incidental to the sex, tha 
diffisnat periods of life, and to particul^ tftmalv, ^m thi pecoilritiet resf^ing from temperament and habit 
of body. Each article is methodically divided and headed : and to each a copioua BiUiographr, with refofan- 
cea, ia added 

The above work will be issued ia monthly parts, at fifty centa each. Part I. now ready 

^ DR. MARTYN PAINE'S NEW WORK. 

A THERAPEUTICAL ARRANGEMENT OP THE 
M A T E R I A :M E D I C A ; 

Or, the Materia Medica arran^ xxpoa phyaological principles, and in the order of geaenl 
practical value which remedial agents hold under the:r several denomijiations, and in con- 
{MTBUty with the physiological doctrines set forth m the Medical and Phyaiologieal Con* 
mentaries. 

By Mabttn Painb, M.D., 

t PrefiMBor of the lastitatea of MediciBe, Ac in the New-York University. One vot ISmo. Fitoa $1 Ml ' 
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Important Nstional Work Printed nnder Anthority of Congress, 

In three vols, octavo. 

THEMADISON PAPERS; 

CompriBmg the Debates of James Mamson ih the Congress of the Federation of 178S^-83t 
'uia 17B7, with Lfetiers and other extracts ; also his lJe|>ate8 in the Fectend Convention of 
1787. Now published from the Original Manuscripts, deposited in the -Department of 
State, bv direction of the joint committee of Congress, under the superintendence of 
Henry Gilpin, Esq. Illustrated by fac-similcs of the original manuscripts, indnding Uiat 
of the Declaration of Independence. Price $9 mns^, 9^0 sheep. 

Thfl character of Mr. Madison's Writingv, especially those portions which refer to the transactkbs of the 
Congress of the Confederation— constituting' a part of oar national archives at one aiiti most erentftil crise*-* 
possesses, not only great historical value, but acquires an increasing interest as the great epoch t» ^rbieh they 
relate becomes more and more remote. The Debates and the Correspondence refer with brevity to » varf«ty 
of subjects in the order of their occurrence, and also to the remarks, conduct, and opinioos <4 many dislia- 
guished persons in public life. Besides much of the proceedings of Congress, these volumes compnse portions 
•f the Diplomatic Correspondence, which is exceedingly valuable, and letters of eminent men of the time,&c 

** The publicatioa of these long-desired ' Madison Papers' affords one of the few instances in literary his- 
tory, in which the public expeotstioa, though raised to a high p^h, has been. fuUy satisfied. The nature of 
the safaject with which the work is occupied, sufficiently establishes its intrinsic importance. By a fortuaat* 
concurrence of circumstances, this precious document is presented to us in a form so nearly perfect, that it 
would perhaps be difficult to point out any particular of the least consequence in which it could be in^rovod. 
Pr»p«red, elabcarated ami perfected, it has at length come before the country. We receive it with welcome, 
as a precious treasure for ourselves and our oflbpring through all future time.** — Alex. H. Everett^ in £>esi0* 
craiic Review. 

M. DE TOO<lVX!VXI.X.B>S QABAT IRTOAX. 
DEMOCRACY IN AMERICA, 

By Alexis De TocaimyiLLB. 
New complete edition, in S vols. 8yo. Corrected and Enlar^d, with a Map and Orinnal 
Index, l^ramdatcd by Henry Reeve, Esq., with Introductory Prefaces, by the Hon. John 
O. Spencer. Price $4 00 in muslin, $4 50 sh 



" This work is one of the most profound and philosophical ever written upon the character and institutiims 
of our Country.**— Boston TntveJkr. 

" As a study of political science, this book stands unrivalled in our times, eaually remaikable for lucidi^ of 
style, acnteness and delicacy of reasoning, and for the moral and intellectual vigour with which it has Moa 
c<mc.eived and completed." — London Timet. 

** We recommend M. De Tocqoevilte's work as the very best on the subject •f America we have ever net 
'mVCtk.^—Biaekwood. 

" In our deliberative judgment, this is the most original, comprehensive and profoxmd treatise that hss ever 
appeared regarding our Republic. A treatise which is destined to live and take rank with the master woiks 
Of former ages. It is a text book for those who wish to arrive at a right understanding of the political lutd so* 
cial structure of the institutions of our country."— JMercAanti' Magazine. 

DE TOCQUEVILLE ABRIDGED, 

Designed for Bistriet School Libraries, Colleges, kt. 

In accordance with the recommendation of several superintendents of District Schools, thd 
Pabliriiers beg to announce that they hare in active {Mrqparation, a condensed edition of 
ihe above standard work, adapted expressly for the use of District Schools, CoUegea, &;c., to 
iana 2 vols. ISimo., and at a price which wiH render it accessible to all classes. 

THE CLIMATE OF THE UNITED STATES. 



IN ONE OCTAVO VOLUME, WTTH EXPLANATORY MAPS. 

THE CLIMATE OF THE UNITED STATES, 

AND ITS ENDEMIC INFLUENCES; 
Based chiefly on the Records of the Medical Department and Adjutant Genecal'a Qffic^ 
United States Army. By Samuel FoaaT, M.D. Price $2 50, muslin. 

older 



Immt dompMfloa ; aad it t«iBetttJtuBetlicrth« bagliest ertdit oa the medioid littrattiro of ^e Unfted 6a|te4''— 
XondoA lAterotf O^MOtte, 

'* It is with purticttlar pteaniTQ that we hail the treatise before tis, a pleasure whfch we are sure will be ft- 
i^ioeated at large by oar medical toethren.'*— >jlsi«r. Jwr. of Med. Sciences, 
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"AvoloBMoflufUyiatenitiiigfacts. It is creditable to the medical science ef the United Stales.'*— 
L(niden Atkeiutttm. 

" This is asensifato md useful vorknpoD a subject of mnch importance and dailj increasing interest"— 
DubKn Jmtmeil of Med. Sdehee. 

** The present work of Dr. Fonrf comes oat under peculiarly imposing auspices. This is just such a toIum 
as every physician has felt the want <rf."— JWr# Sdtet MU. IMrarff. 

" Dr. Forry's work is unquestionably one of the most interesting productions that hare appeared on this in- 
teresting subject.^^^DMir'*"'"'' Amerim* Mtd. InMUgtnoer. 

DR. FORRY'S NEW WORK. 

THE UW OF PdraiATION AND MtHtTALITY (N THE WirTEO STATES, 

BASED UPON THE SIX CEKSUSES AND OTHER DATA; 

With ^ condensed View of Greneral Hygiene or State Medicine, in its relations to.Vitsil Sta- 
tistics, as regards the promotion of Hnaian Longevity and Happiness. By Samuel Forkt, 
M.D , ftuthor of " The Climate of the United States," Editor of " The New.York Joomal 
c^ Medicine,** etio. 
The above productiogi is based upon an extended paper, read by Dr. Foaty before the New-Tork HtstMiqtl 

Soeiet|r \ and at th/S suggestion of Uie leading members of which, he has beea induced to e^and the highly 

iat«i«stiiif tfttbjeet into a volume. 

1 Tol. Idmo. Price $1 00. 

COMMERCE CF THE PRAIRIES, 

Or the Journal of a Santa Fo Trader ; being personal observations of a TVader, 
mode on eight several expeditions across the Great Weston Prairies, and during an almost 
uninterrupted residence of nine years in Northern Mexico. Embracing some acoooiit of 
the Natural History of those Prairies, and manv new particulars of the Frontier Bi^ani^— 
of the Wild Tribes of the Plains — and of the New Mexican Indians of the North : alid 
also Historicd Sketches of the Past and Present Conditicm of New Mexico. Its inhabit 
ants, their manners, customs and superstitions : to which is prefixed a brief Narrative of 
the Origin and Vicisiitudes of tbd Uttted States and Santa Fe Trade. Illustnited with 
numerous engravings. By Josiah Grbog, 2 vols. 12mo. Price $2 50. 

MR. C. EDWAEDS LEStER'S NEW WORK 
In two vols. 12mo. beautifully printed and embellished by finely^ngraved plateff froifi de- 
signs of Chapman. 

THE CONDITION AND FATE OF ENGLAND. 

BT THE AUTHOR Of ** THE GLORY AND SHAME OF ENGLAND." 

Price $1 75. 

The abov6 new work is designed as a continuation and summing up of the arguments com- 
prised in thf auth(»r's former volumes, " The Glory and Shame of England;''* it presebls a 
graidlic picture of the actual condition of the English peq)Ie, deduced trnm. statistical 
obcumentsof unimpeachable authority ;~^developing scenes of temfic and startling interest 
descriptive of the appalling distress of the IMtish manulactuiing dasses^ including notices 
of the present portentous aspect of affairs in that country. 
The fi^lminff is « synppflis of tlie t^cs comprised in thtse interestfai^ ifetum^ t*^ 
Book I. Embraces a view of the power and magnificence of the British Empire, with illustratifms of the 

■pirit of the feudal amd (A the niodem agpe* 
Book IT. The general condition of the mass of the British people in jNuf age6, — their 1)nTden8 and fnffeziiigi 

diirhif centuries of uhrelieTed op^|»e88i<»a. 
Book III. The injitstiee, wrongs^ and opinreseiTe laws under which, the majority of the British peiople an nem 

jSookTv. a. continuation of the same subject, including a Reply to a ret^nt publication, eiitrlleA ** Tic 
Tame and Ghry of England VitdUated,^ hj an anonymontf libeller of tbO Dem^atte Jiutitaltons of Ihiif eoan- 
try, written over the signature of " Libertas." 

Book y. Thv-nfemfi and cxiai^, th» igaorisce and defradatieu «au«ed by th* appcessiva burdens of the 

Book VI. Glanqes at the woes and ttruggtei of hrefamd under the tyrannical power of England, and her 
milr hope of relief. 

jfpmt'VUf Ae ifelina of tbe people under a sense of the deep injuaUee they have so long eidnred, and 

lliai<«elki*iM|i<AtoiBl^i'thisfe^ryaoloB|er. . .1 t. ^ -r ^ . r 

Book YIU. The opposition of the Arisfocracy to the Liberies of mr Pdo^, awlthar detefodiMottatill to 

%eep them in subjestiaai. 

^>^i(JX. The progress of this Dtfftocratid principle thr^fugbout thirwtfria, tM SSpfcbially in Great Britaii. 

^ XL The 'mtal inaa of this oenfliet««Reidnb or RtfTDlotlan. 



COMPLETE HISTORY OF LITE&ATURE, 
In one Tol. ISmo. Fiith Edition. 

lEOTURES ON THE HISTORY Of LITERATURE, 

BY FBSDSRIC VON. SCBLGGEL. TRAlf SLATED BY J. 6; LOC^^ART. 
A SKRIIUI OF €tVt$T10m F0& BCBOOtJti^ BY FftOlT. HtOST. 

Price 91 25, muslin. 
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*^bj far ihfl itost rationial and profirand vit^ of the fiistoiy of XfTetature iMcli litt M 'l«e)i ^iaUHiS.^^ i 

'* One of the moat valaable works that ever adoitoed a ^tmrj.^—ltefatd. 

** Thia work ia dostined to nniToraal popolarity : its beneficial inflaenoe will be eo-OTal with the ezJstemM 
of literatare and cifilization.'*— Literary Gazette. 

«* Schlegel, standing as it wei» upon the ^^ of tipie^ sketched with an artist hand the glorious literary 
paaoiama lying beneath the hoiuoii of fh« t>ait. With thft intiutiire ^rhtptfun. of geiiusf he nnfolds to vs the 
mechanism of each spteoa of,ancieat nhilosoplw that spent its ephemeral breath in straggling for a sapramacTy 
which, if temporarily attained, wasearly tost (torn, thb Wdht of an innate, sdf^vstatifi^, Vltkl principle. The 
oocolt sciences, poetrr, languages, exploded sophisttw* «e. are prssented to the eager eye in gronpa wxtraght 
witlkthe samavinaii life-like j^ortraiture, with here and there—like the air amid the most complex soo^da in 

: — ,an aciite critical aptunnsm interspersed ; so fascinating in its keen snbil^ty that ^e bte lost in admini- 

"LomtviBe jQurtuU, 

THE POETICAL WORKS OF PRAED. I 

LILLIAN, AND OTHER POEMS, 

FANCIFUL AND FACETiOUS, 
Fy WiLUAU MaCKWORTIX iPkASD. 

FiiBt Collected edition. E^ted by R. W. Gsbwold, 1 vol. 12mo., muslin, f 1 25. 
** Praed was the Poet of 8ocicty^, * % frilow of infinite humour,* and in scholarship and i^rt, surpassed by 
ntme of the English pdettf of th« ^gb. Tfiookh many of his pieces have been «liiiutft urtiveriaUy read in this 
country, thsym'VB vsver j«l been printed eoUectiTely} either here or in England.'*— Democratic JZcvicw. 

ELIZA COOK'S POEMS. 

In one beautifally.printed Vttltunc, 

MELAIA, AND OlTHER P O E hH 6 , 

By Eliza Cook. 

Richly embelliflhed with twelve finelv^zeeuted English Engravings — Copies in 

indioeco super. 1^0 50, cl<Hh gilt» $^ 50. 

** Thit ifl L b«h4itirii1 Vdltifii^, tplfftidiifty bcmndi, itjlE morn «le^nt1y iTJiiEtjrat«d, &nfl combininf sdida of Ibe 
choicest pdMiLH in the lADgnag-c. The * The OM Jtrm Chair ^' ja £ine of her mott i^polaT ]t>r>etii«, and Itit 
touched itie luf^rta orthuiisiricli wht> nevtr kaow even the nami? of the nutlior. She wriiea for the heBJt,iQd 
her'baftDtifa] langfi vlw^ys npmob iIh Thv brxjk Qo^tuins twelve bcAiitiful £iiglij}| en^raviogd} uid Ajuu oba • 

of die mcdiE ele^itnt hoLidsy pn^ieutsyetDjrered.^'-^Co^i'h ^ Enq^ ' 

*• We know ui nuoihfrr Uving writer of rerwe^ whose prwlui^tionB luave been so genflirilly linliiBd irjch the j 

BMCia af the cisier mutts, and a ^T«al portinn of the preaout csbllaction^ which incluJea niia^pmiiA n^wanil rery 
ideiahig^ ptPCrtu will dunbtlfrUB be yet tmiJ uiidor similar cfi^triljutinn by our mimic&l cunipoien. For oar own, 
peit^ ^ C' pre anqftnltrted prBferencfl ibr this «Jegmat volarofi— for ekgjint it otiurectly is af to fti emhellisli- 
* neiftta^ jiriiiEiiifft and costly ejctetJLjr — lo aiij of the boiuLed Armuaii we huTc Mtesn.^—Dnmocraiit RtJiU», 

"This hpimtiful vidnme may bo etykd, as we obstrve it has Wen alrfudy by aoniB, ihe Gem cftht Stuxtm- 
It eqiiiils the bc-jii rJTiirt-i r»f oitr ecEiulEitivri tD^i euterprtaing publishe^rs; aiid^ ¥rhet);«r w« couitttkr the etttujjijte 
finish of its vD4h«lliabineDt^, itD elegiiDce vf t^pognphj^ or itii vtry ciiaBte lanjaraenhil biodiiagi it foUv lUst&iDs 
•ui AssMtiMi.'^'HarercAMfl* Mvcsiiis. 

MRS. ^ILIS'S POPULAR WORKS. 

Oter 80,(100 voUineg loldi! 

Nd# ready, in 9vo.,^ce^5 cents. 
THE MOTHERS OF ENGLAND, 

ifiE^ DUTIES, RtfBP(>lr£9Bll.tms 1^119 DCBU^ncr iHTLmiCE. 

*' Ah excellent practical work ; there is ho straining aftir ^e wt!tin|f,'n6' sacrificing ^ruth td^ffiik!t ;'%iit 
what is^terfaettir,^^ wnterltesdtMhanr^a her a>ty widi diliieBM«]id-fliitiiftUnsss» aMMa^^wjaie^lii-us, 
to pmnt out to her countrywoman thi mean»«f * winning baek to^tho homea of Snglaad,' the boasted felicity 
far which they wen tmoe s0 j«ily«itmea."''^An^tm BKotMner, 

H. 
THE WIVES OF KNGLAND, 

THEIR RBLATITS DUTIES, DOMESTIC INFLUENCES, AND SOCIAL OBLIGATIONS. 

Price 25 cents. 
<< One of the most attractive works that erer eiaaiiate^ froAi tlie "i^reii. llhe amiable authoress has taken 
an untrodden path, her themes Ate-as Hov^ as thsy are intersstutf-rshe enters the very sanctuary of home, 
and lifting the veil that hides from the vulgar gaze, portrays with life-like etfect, (he hallowed scenes of the 
domestic circle.. Obr delineatkm^are chMibteriili6 of a highlyrefinetl and nfted iatell«et,aiid inveatedHwith 
such a pleasing, gentle, and amiable spirit, tTiat whferever li6T works are Vehd, they at onCe «Bcew« the fcady 
tribute of our admiration."— iVieis WorU. 

m. 

THE DAUGHTERS ** ENGLAND, 

THEIR POSITION IN SOCIETY, CHARACTER, AND RESPONSIBILinES. 

Price 25 cents. 
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«• W« Um Mnftd tkto boAM* asd tMiddif wwk witk miek Mtiiiftctioo, avd CM «o«MmI ^ 
ittoft«T7m«CberwhowitMah«rdAt^^t«ntob0eoiMreaUy«i0f«IaMaibtifiiraM#t7; ud t» tTtry jwnir 
Iteal* wU Ins tlM wMon to pnfiir «fUMi to admintwn.**— CAmlim ^idt . 

IV. 
THE WOMEN OF ENGLAND, 

TBXIR SOCIAL DUTIES AND DOMESTIC HABITS. 

Price 25 cents. 
** Wo kMW BO yoivmt hotter eolenlated to ozereioo a poworfiU, Ustiaf , Mid btaolleial iaSvoMO. If w 
WMld hKW our own woy, oforr IkaOj should ordor a oomr of *The Woomb of BBgUad. Aulmdf, «mp^ 
ofa% f0mg OuUniB, skatM ht^Ufor iktir Wivet ; Faihan, /or t A«ir DmigkUrs ; B^vOsrs^ /or tA<» 3if 

V. 
THE POETRY OP LIFE, 

In one tolume^ 8vo^ 250 pegee. Price 374 cents* 

VI. ♦ 

A VOICE FROM THE VINTAGE, 

0B« FOBCB OP example: ADDRESSED TO THOSE WHO THIBK AMD PEEL* 

Price 12) cents. 
** Wo do Bot hositBto to proBoonoo thii ono of tho host as well as oae of the mosfossAiI, of Mrs. BIUs^ Kif^ 
It pepvlar wosks. WhatoTor she attomfts is aooompUshod ia a dear, vmqiods and SMsUriy sMaao i giaf 
pttBf her sobieet with a streafth and fraspof mind tnUy astonishipf to all, more sspewslly to those wlw aig«a 
that depth vf thought and wisdoiB are tho attributes of the stoner sex OBly.»**-Wositiy l SB fa w. 

vn. 

PICTURES OF PRIVATE LIFE, 

PIJtST AND SECOND SERIES. 

Price 25 cents eech. 
'^This, we hoHoW, was Mrs. Bnis*Sibrst work, and in soom respeeto it is her beet. It isasfBiple,tr«thMaBd 
teaehinf deliaeatiaa of the joys aad sorrowsi temptations, daties, and bleseings of private domss li s Wh, for 
the pBivose of impartinf vsefvl iastnictiim, aad soaad adriee. The fietioa is wrought with great iBteveat bbS 
power, bat is alweys svbndinate to a high moral design, aad is only assumed as a pleasinf mediBai Ibr tlM 
Btteranoe of truths which would loee much of th«ir impraasireness if proclaimed in a didaotie ham. TIms* 
are lew writers to whmn a more cordial oommendatian can be given, by thoee who regard tho Imtei eet s of ass- 
lali^ and religion, as well as the attractions of style and beauty of seBtinwBt, than Mrs. Bllis.**— BlMiv«iis^ 

vra. 

SUMMER AND WINTER IN THE FRENCH PYRENEES. 
Bptbeauthorof ''TbeWcmen of Enf^d.** Dsugliters of Eng^si^, lu;. . 
r 1 voL 8*0. price 25 cts. 

•« The wotk is iUl of iBterssl.>^*< A doHi^tfia book.**--«« A nmetehanBiBf book .^ a maasof iBformatioB.**-- 
« Yirid, graphic, forcible, aad Arrid.*'--** Dtsptays bo ordinary fiMsultiee of obeerration.*'— *< Road it tbroagli • • 
Mho it much . . eordiaUy reeommoBd it*'—** Strongly reoeauMnd it.**— IVooi vorioa* Jf«y«stiMS and JfMM* 

IRS. ELLIS'S POETICAL WORKSi 

BeeotifbUy printed in duodecimo, with a finely-engnfed PonTKAir op the Astboa. 

THE IRISH Q I R L: 

AND OTHER POEMS; 

By Mrs. Ellis. 

Editions in mmlin gilt, f I 25, snd moiooeo eztfs, fH 25. 

X. 

A FAMILY TREASURE. 

In one beaotifol Tohime 8to., cloth f^ilt. 

THE DOMESTIC GUIDES OF MRS. ELLIS, 

OOMTAININO 

THE MOTHERS OF ENGLAND. 
THE WIVES OF ENGLAND. 
THE DAUGHTERS OF ENGLAND. 
THE WOMEN OF ENGLAND. 
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••Th« oMZMipM tmcotm «tlnkdiaf th« wotka of tlilt fiflad writer m behalf efUM monl elerftttoA of hn 
MX. hae placed her at oaee at the head of the female autnen of any country. The Motle and benign tpiiit, 
which is diffhaed throafh her vaiioaa prodoetiens. awakens a readj reraooae of the heart to intcgritr and 
ftithfalneee. She appears ae a aort of anireraai mother of her sex, eoonaelliac and warning her children vum 
ivb)ects that most intinately alfoet their weal or wo i and this she does with the deep rondness of a NiMe, 
yet with the stem inflexibility of a Minerva. Her writings exhibit throughont the keenest perceptkm and ac- 
enracy of diseriniinatioa, ooapled with aobrietT of judgment, deiicacj of sentiment, warmth of^ feeling, and 



ir of jUdgBM 

Christian ebai 



r pervades every page. 



parify the' young hearts into which they 
peace into many a mmil^f. Its pvrit^r, its m»> 



nicety of adaptation ; and above all, a sweet Christian eharity pei 
** AmiaUe and holr are these lessens, eakolated to elevate and 

may be received, and to carry those best blessings of love and pei , ^ r ,. 

nlity,its integrity, are all unblemished ; it^honld be found in every family and carefully studied.'*— itf«fre- 

THE SELECT WORKS OF MRS. ELLIS. 

" We have pemsed this honest and searching work with much satisfaction, and can confidently reeommend 
it to everv mother who wishes her daughters to become really useful members df society ; and to every yovng 
ftmale who has the wisdom to prefer esteem to admiration."— CAm^Ma Advocate. 

** Mrs. Ellis is not a stem moralist who frightens with her severity, but a winning instroctrass to whom it 
la sweet to listen ; and though the volume before us is avowedly one of teaching, it will be read with plea- 
sure, reoommended by its taste, its sentiment, and its refinement, even by thoee whom it may reprove ; and 
this we think is sayinr much, for censure is seldom acceptable, and it is a rare thing for the medicine whfch 
gives health to give pleasure too.''— ife<ropeJi<aji. 

A N£W JUVENIiE BFMRS. ELLIS, 

In one volume, 18mo. 

BROTHER AND SISTER Sj 

AND OTHER SKETCHE AND TALES, 

By Mrs Ellis. 

Autbor of the * Mothers,* * Wives,' * Women,* and * Daughters of England,' &e. &c. 

Price ,50 cents. 

POPULAR HAND-BOOKS, 

.Elegantly bound in muslin, gilt edges, and ornamental stamps. 

Price, 35 cents each, or $1 50 for the Series. 

I. 

HAND-BOOK OF DREAMS: 

Their Origin, History, and Interpretations. 

** Even the remembrance of our dreamings will teaeh ns sobm truths.*'— IFaMf. 

H. 
HAND-BOdK OF DOMESTIC COOKERY: 

Containing directions for preparmg upward of four hundred dishes. 

in. 

. HAND-BOOK OP IiETTEB-WRITING FOR QENTLEMEN: 

Ccmtaming original letters relating to Buonesi^ Duty, FiieikUiipi dbe» - , 

IV. , ; 

HAND-BOOK OF LETTER-WRITING FOR LADIES : 

ConlainiBg or^rinal letters on Friendship, Love, Marriage, AtO. , 

V. . •' ■ 

HAND-BOOK OF THE LANGUAGE AND SENTIMENT OP FLOWERS: 
Containing the name of every Flower lo which a sentiment has beeaassigiied. 

VI. 
HAND-BOOK OP MANNERS: 
With Rules for the Refulation of Conduct : 
** The history of manners, the history of common life.^— Dr. Jokmon. 

ONE HUNDRED GLEES FOR tl. 

THE NEW-YORK 6LEE BOOK, 

Contuning one Hundsed Glees, Quartetts, Trios, Soogs in Parts, Rounds and Catches; i 
composed, selected, and harmonised witii an ad fibitum Acoompaniihent for the Piano- ^ 
forte. 1 voL 8vo. paper $1, bound in doth, f 1 25. 
By GsoaoB Lonia. 

'* Drawn from the rich stores of the old English cmnpcwers, such as WeMie, Lodi, HayM, ±e., culling mpre 
largely from the modems, Rossini, Auber, Strauss, Mahop, Weber. dto» For tha faauly mceie them ia na - 
music so irieasant, so oaiTefsally aooeptaUe, as the Olee ; and aa nunily siacing ia deservedly ia vogne, and 
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iMoomiiiff nHtn io, fhe q»ii0t)rti6e oT (hit tttoni tottaiefy: it npfaiM • want tfwft bM bMu much ftlft.'*— 
OtmgjfreuU Adutrtiser. 
** Th9 Iroik cmtmusM nitfr* than a ImdMd of tlie nMt cMot and popular yiMaa of muaie, and poaaataas a 

luA Taloe. It is neadj prmtad in a conTonrant toim."-^MBmmi»gP<uit, 

" Wa hail tha appearonea of tbia work inritb graat plaMvM Thia Tohnaa ia oaa of tba aioat daairaUe boolka 
in dia world for a liitDily of bnrthera and aiateira, and ofwn paranta who urn fond of fiuaily ainging ; and wa 
cannot conceive of a more delightfol aigbt tSian the naa of it aMoad the doortaCio fiiaaide. We reoonmead it 
with great aatiafturtion.**— J7erald. 

** We do not heiitate to sar that in pnbfiahinf tha woit to wbidi w« htra allndot Mr. Loder haa become a 
fiablic benefactor ! and we will endeaTonr lo prore it. Of all the anoaeiMnta of dooMatio eirolea, we believe 
it will be admitted that mnaic is both the ttoat pmniiaent and one of the meat tatioBal. Now, a woi^ con- 
taining a hundred pieces of the choicOat kiada, written or aelactad bv a man «r taate, experience and skill, 
like the well-known editor of the book befan na ; one iriao, who«an adapt thoae pieeea with legard to the ca- 
pabilities of am^tprrr miisidaiii, po^t them in neat style to the mntical world, and at ao very reaaonahle ex- 
pBQArt muni 2iKf:iln iM?^ u w{i have finjfl, n jmblic: iHinf. fat: Lor. We prc^ome this excellent volume will have kn 
Uflirai^iLu ciix:til«tuin, iu wal] from rti t.wircmtut size i,e & bbjid^booky aa frOBi fbe iact of ita compriain^ 
irithin its tiov*T, a. 'nhote trtMUiry uf mnsioal riciiea^**— Aa^a AmrrU^ut, 

"- Thii is a work, which has been Joig^ nftfd^d ; kt will pmve l n^urce of great aalSafk^tiosi to JritoftaMft aa 
well as »in:),t«Qrs : ihe ninre ta u the EiifTeitiiit Dmjt^mAnEt iu it an eaail^ eolieeived, and baaed oacairect 
primriple*." — W, Saharfenfftrg. 

** Th« juj|^ftut thitwR in Brmn^Lniif pcKpaJiiT ia«lodi«if as wtll at ehe merita of the oiigiaal piaoea, nniat 
Tinder th* Kew'7nrk Git* Book U\gWy scceptabb t^ tho jmblim^—Wm, INawM. 

** On ihfl whalfl, it is. un^oubitillj I he ^kj: and chf aiMiirt, vivrk o( ita ehaa aver pnbliahed in this or any other 
eoantry. Th« ari^md caettribticioDJi by thts eJitot %r« fra^qTul ati>l SMiaiciaa^like compoaitions, Mtd the re* 
mBiaJt^rsfllected <^r imuigYd by hin*, kt€ in Kdiuirable taste : U is a walk andaently calculated to cultivate 
aoj TvfinQ the gocLersJ ta^te for th» sfeciei af ciimp(mtiifa."—Hev-f G, IfialMsu 

HERSRBEItfiER H. R. 

THE RORSSMAN; 
A work on KforaemaiiBhip, witb Rules ibr ttiAoff, «nd Hmts on tfie selection of Honef . 

With 30 engravings, i toL 12mo., muslin, ffl 00. 

'* A work of gyeat utility and value to all who are desirous of acquiring the icUn^ of Hortemanahip ; it baiag 
a charaoteriatic feature of the preoent production to reduce tStat aubject to aystematic ezactneaa. It alao in- 
eloiaa eepioua in^ractiona on the Swcnd Exercise, and othera matters of intereat to the service, forming alto- 
gether a complete military nianuaL'*— I)fffi. Rev. 

MADAME »E STAEL'S CORINNE. 
CORINNE; OR, ITALY, 

With Poetic lUustratiobi by L. E. L. 1 vol. 8vo. Mee SO cento. 
This exquisite work of fiction— the acknowledaed dUf ^mmtrt of Madame Be StaSlr-baa been long re- 
garded by the reading community as one of the clasaica of modem timea. It will be aufficient fat thoae who 
SMj not already have eadoyed fnis tri«fle|ia of its perusal, to aubjein a brief allusion to ita high merita taken 
from the nubbahed diary of the late Sir Jamei Mackintosh. No meui autheri^ in literary criticism : he 
aava^-** I nave not receivad tha original, y«l I can no longer rairain fton a thunaUtion —the aeoond and third 
vainiaaa I avrallow slowly, that 1 may taata every drop : I prolong aMr Mjovmant and rsally dread ita taimina- 
tion. It ia a nowerfnl and extnundmarv book, a siane aentenoe of which haa excited more feeling, hnd ex- 

The poetical contributiona of L. E. L. add 



erdaed Ihora rewon. tkanllto moel eateemad modela of elegance 
Bueh to the val^ oi tats edition. 



MRS. SEDGWICK'S NEW WORK. 

AUDA; OR. TOWN AMD COUNTRY. 

By the author of " Alubn Prsicott,** ^c. 1 vei.8vo. 
Mce SO^MMts. 

THE MEMOIRS OP SILVIO PELLICO; 

on, MY PRISONS. 

IVnodtaAiBdity fiMtAtf snd tmnxnau 1 vol. 8wk, p^pWi SS cents. 

** Theaa mamoirB are, in many inatanoea, truly Actingi uid replete with paaaagea of the noUeat leaBag ; 
tiiey eoBtain a recital ef evila atUfeMl bv the author, and an avowal of eonaolatioaa to be found in the graalaat 
niafbrtnaea. Many scenes are described in a meat tivid and graphic miniisr, ant altofathar the vrori ia ef a 
seat intereating character.**— i^. Orfeaku CrtettA. 

THE MYSTERIES OF THE HEATHS. 

ThodiaM ^from the Frescki by Gbomb Flbmino. 8vo., pi^per, 25 cents;. 
•< Oha of Ae ihoal iiMaresthig and «xcfting beoks dver publitfhel.'* 

THE M'KENZIE CASE. 

The Apoceedings of the Court of Inquiry and Court Btartialv wiih «[i fisborata Bdriew. 
Qy Jamis F. Cooper. 1 voL ^o.« musUn, $1 50. 
■AfSialiioAhi^iiHMeatwWdk the tiMie MemmMea on board the m-fated Mg Somen, under eauuand of 
Cqa. ITKimaa, Ina iwikaiMd Hymi^mit the whole eountry aa weD aa in Koinpe, will ihipan «d UM, the 
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only oomplfte Md auUiqriz«d Tec<ird of the faots, great and pernutHent value : added to, which, the -work in- 
claden an euborate review of the wh^Ie subject by Jartcs Fenaimore Coopeir, Esq., Occapying nearly one 
hundred pages. 

A BOOK FOR PAMfLY USE. 
A TREATISE ON FOOD AND DIET, 

'With Obeervations on the Dietical Regimen suited for disordered states of the Digestive Or. 
gans, &/C. &,c. By Jonathan Pkreira, M. D. F. R. S. Edited, by express Desire of the 
Author, by Dr. Charles A. Lee. 

. 1 ^h 8vo. Frice, m«8lin, #1 25, paper, f I 00» 

" This treatise contains mach valuable information, conveyed in « form which will interest while it in- 
structs. No family should be without it ; since it will in^trtict and guide to a proper treatment of symptoms 
of diteaae, where the impostiMlity tff obtaining medical aid m^ht otherwise prr«v« mtkt. As the eilbctiv^^^ de* 
t^t&r of adtilteiiAtion in food, it is most valuable ; while the instructions for preparing diet are excellent, and 
will economize outlay in the general consamption, as Well as direct to the us^ of the kind of diet best suited 
to the presdrvfttita «gad promotion of health." 

" A work of this kind has long been a desideratum, and the task of its execution could flcaroely have fallea 
into better hands. The author, as Dr. L£B justly remtoks, in his preface, * is well known throughout Eur(^ 
and America, as a physician of great experience and accurate observi^ion— and one of the most leaned, sci- 
entific, and practical men of the age.' His work differs from former tavatises on the sntaject of diet in this^ 
that instead of advoeatiBg a particular theory, to which facts however unaccommodating must bend, the ac- 
complished writer Wings to his undertaking a most perfect knowledge <^the laws of digestion, nutrition, phy^ 
siolog^t and chenHStry, and gives the results of elaborate investigations rather than crude and often fials^r 
tiieories."— JSkfdfo Cenmerdal. 

" This work, which exhibits a detailed and individual account of alimentary substances, is one, whose 
merits, both as regards its immediate practical utility, and its general character in th« way of elaborate re- 
seueh, cannot fail to gain it a place not only in the library of the physician and general scholar, but upon the 
counter of the apothecary — ay, and even upon the shelf uf the kitchen." — .Y. Y. Jommal of Medicine. 

" This treatise has strong claims to notice, not only from the reputation which its author has established by 
his * Elements of Materia Medica and Thera^utics,' but also l^ its own merits. It is indeed a work of a 
highly-scientific cliafacter, in which respect, it diffeiii from most of its predeoelsoA. TTie Work is extremely 
valuable for reference ; and in copiousness and minuteness of its chemical details, it takes precedence of any 
other on the subject that has yet appeared.^-^fliny'f Medical JoHrnat. 

*' A complete manual for the valetudinarian." — John Bull. 

" We urge every one to read it, as the production of a medical philosopher, and one of the first physicians of 
the age."— LwkJow Atlas. r r , y j 

JAMES'S LAST HISTORICAL WORK. 

Life and Times of Riciiard Ccear-de-Lioiii 

By G. P. R. James, Esq., 

Author of " Richelieu," and " The Ancient Regime," &c. &.c. 2 vols. 12mo. 
Price $1 50, muslm. 

** TbSn n*# .Histoncal work by the aulborof 'Richelieu,' is characterized by all the usual fascittation» of 
s^le fbf Which his pen is so distinguished : he has also chosen an epoch in English history, the most rttfnantie 
and chivahtMis tiiat could have been selected, and the result has been, he has given us a most interesting and 
attractjve book."— Bw/on Post. 

" lBd«ed, the general hitttory of the period of which he writes, is so rich and interesting, that had the sub- 
jest ctfthe Lifis <tf Richard £ftllen into far inferior bauds, a readable and entertaining work might hav^ been 
reasonably expected."— ui/6aay Evening Journal. 



ALEX. DUMAS' NEW WORK, 
Second edition, in one vol. 12mo. Price 91 00, muslin. 

THE PROGRESS OF DEMOCRACY, 

Illustrated in the History of Gaul and France, from the earliest period to the present day. 

Translated itom the French of Alex. Dumas, by an American. 

" At a historian, our auihor has displayed eminent ability, as the work now before us abundantly testifies ; 
its style, moreover, it the most deligfatftkll^ intertoscing that ii^e remember eD^r to have met with."— XmcAer- 



' The poUtical theory of the work is original, striking, and beautifully developed."— PAi2a. Ledger, 

" One of the i^MMit yidaaUe as well as interesting eom^nds that has appeared."— Bo«ir«ttjl/^». 

** This work iron* <f W tu^sl valnsfclir, a»>»eU «s mutc-a|f»iaitiye, hJMbr|cai^eoftpend> tMt isive been pub- 
lished for m«ny years."— Courier end fTn^trcr. 

*' It is one of the most useful end r^eble Mtks </[ thtf dnr | fttll 4t strlking^ mcA profound reflections, and 
enUvened by a style, the.rafi]ies8 and brilliancy of which no livihg French writer can 8urpa8s."^iy: Y. Comr 
mereial AdoerHref, 

** We aregfadof an oi^Kntnni^to call the attention of our readers to this work in en En^^lsh dreee: » 
work, ^e most original in design, and at least among the xHost able in execution, of all ccttitempotur^ prodnc- 
tiwii.*- ifeie World. 

«*Ttti»vraikit|ifit oempiaitoit Ibr tte eeleimiM volnikM ef De Tsoquev^, istaieh! iMve reeeatlT! been 
iieued in a splendid edition, by the same publishen.''— A'oMer Jonathan. 
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SIMMS' LIFE OF MARION. 
LIFE OF GENERAL FR A N C I 8 M A R I O N, 

By the Autuok of "Ginr Rivers," 

With nmnerouB £ngiaviii|;:8. 1 vol. l^mo. Ready in June, 9100. 

" Few chftracten have stood oat more boldly on oar ReTolafeionarr Annals, wlto IwTe supplied more in- 

terestinf and exciting materials for the historian, than that of General Marion ; and it is not s^Tinf too anclt 

to cktm for the work before us no less the OMrit of aorredited historical truth, than the most ttiSttg and sIk 

eorbinf attributes of high-wrought fiction.**— Pemocrofie Review, 

D'ISRAELI'S NiJW WORK. 

SIXTH EDITION. 

THE AMENITIES OF LITERATURE, 

By J. D'IsRAELi, Esq. 

Author <rf " The Miscellaniea of Literature,'* " The Curiositiea of literature," hcautifully 

printed in two vols. 12mo. Price 8^ ^5» muslin.- 

" Quite worthy of an author who has done perhaps more than any other to illustrate and adoni the English 
language and literature : tliis work will rank in all public and prirate libraries with the author's prsTious de- 
lighted misoellanies, " The Curiosities of Literature," " The Miscellanies of Literature," &c.— iV«i» World. 

** The Tolumes are as inraluable and curious as interesting, and form history enough of the subject for anj 
MTO the antiquary — and no modem history would content him." — Brother Jonathan. 

** Ambtiities of Litesatubb. — We have ever considered the author of these volumes as a literary bene- 
factOT, one, who in his own peculiar province has done more to advance the cause of letters than any other 
writer, hy rescuing from oblivion, and doing justice to the primitive sons of genios who laid the basis m Eng- 
lish literature. *■ The Amenities* we regard superior to its brothers, * The Curioeities' and * The Miacellaniee,' 
inasmuch that there is more unity in its design, a greater depth of research, and as it were, a kind of hiatcay 
of the minds of authors as well as of their writings. Like whatever cmnes from the pen of this accomplished 
individual, it is remarkable for pnritv of style and interesting anecdote, and must become an espedal favourit# 
with all cuMses- of readers." — Lit, Gat, 

MISCELLANIES OF LITERATURE, 

By J. D'IsEiBU, Esq. 

Author of " The Amenities of Literature," •* Curiosities of literature." 

Three vols. 12mo. New Edition, with numerous Additions and Revisions by the author. 

Price $Z 00, muslin. 

" In the volumes before us, there is not an uninteresting line from title page to finis." — Bro. Jonathan, 

** It is a work that enchains you from beginning to end ; in the perusal of which you feel reluctant to pause, 
till you find yourself compelled by the unwelcome finis." — Merchants* Magaaime. 

** This valuable work puts us at once into fellowship with the master sprits of the nost, and brings up the 
scenes and events of other days with life-like freshness. This work supjdies us with what we hare long 
needed — a home description of literature and the master builders of it ; their difficulties, hardships, dirao- 
sitions, social wants and pleasures. It is a good counterpart to the * Curiosities of Literature,' and like tnat 
will amuse as well as instruct." — New Yorker, 

** The writings of D*Israeli belong to a class no less peculiar in their character, than they are valuable in 
their kind. Few authors have laboured so assiduously, or rendered such efficient service to the interests of 
literature. His style is pre-eminent for its nervousness and classic beauty, and it is doubtless to this came no 
less than to the immense collection of amusing and characteristic anecdote which he has supplied that we are 
to ascribe the high estimation with which his former writings have been received. We cordially reotmimend these 
delightful volumes to all who can appreciate the pleasing combinati<ni ot the utile et dalee in books."->JV!ne WerUL 

"Take up either of the volumes, and open where you please, the reader will at once find his attentien 
•hained by something curious and new, though very old : indeed, for casual and curious reading D'laraeli is 
incomparable."— i^. r. American. 

" Had this popular author now for the first time anpeared before the reading world, these volumes would be 
amply suAcient to ensure him a proud rank among the first writers of the age. The work abounds in enter- 
taining anecdotes, pertinent quoti^ons, and philamriiioal reflections ; there is a power of thought and patient 
research manifiisted throughout which has rarely ir ever been equalled."— Tie Claeiic, 

ON CAPITAL PUNISHMENT. 

Second Edition. Price 50 cents paper, or 75 cents muslin. 

BEPO&T IN FAVOUR OF THE ABOLITION OF THE PUNISHMENT OF DEATH BY tAWy 

Made to the Legislature of the State of New-York, April 14, 1841. 

BY JOHN L. O'SULLIVAN, 

Member of the Assembly from the City of New.York. 

THE ANTHROPOLOGICAL WORKS 

OF ALEXANDER WALKER. 

New Complete Uniform Edition in three volumes. Price 93 75, mudin. . 
As an evidence of Uie great value of these popular writings on Physiological Sdenee, it is 
snfiGkiient to state that o^es forty thouaand copies of his several works have been sold skiee 
their first abearance in the United States. These woiks con^pdse a large amooBt cf 
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evridw and tvluable infermatbn, eqaa&y adapted for pofnilar use, and the adTanoemeiil 
of leienoe. 

** If e vtr writer choee an attractive tHeme, Mr. Walker is certainly that writer. His rolnmes ceotsin a Tatt 
faiid of orifinal, praliMnd, acnte, csrittof, and amnainf okaervation, hiihljr interestiBf to alL**— L eii # »» LUt' 
fwrvGcsetle. 

"A ridi accessieii to our literature in ertry sense. The author comes to the performance of his work with 
jpttliraHoPS ef a hig^ order, and has soppiiarted it with extensive philosophical research, and delif htful at* 
tfaelions in ilhistnttve anecdote .''—Specftler. 

I NT6RM ARRI A0 6; 

Or, the Mode in which, and the CaiueB why, Bteutj, Health and Intdlect,* reaolt from oer. 
tain Umons ; and Defonnity, Disease, and Insanity from others. lOnstrated by Drawings. 
Br Albxandbe Walker. With an Introductory Preface and Notes by an American 
Physician. Eighteenth Edition, in <me vol 12mo. Price $1 35, muslin. 

WOMAN; 

Phyao]M[icaIly considered as to Mind, Morals, Marriage, Matrimonial Sbvery, Infidelity 
and Kvorce. By Alezambse Walkbr, author of **Ii^rmarriage,** with Motes ^d an 
Appendix, adapting the woric to this country, by an American Physician. Tenth Edition, 
in one vol. 12mo. Price ffl 35. 

BEAU TYj 

Ilhistiated chiefly by an analyns and classification of Beauty in Woman. By Alexanobe 
Walkbe. With Notes and an Explanatory Introilnction, by an American Physiotaa. 
Sixth Edition, in one vol. 12mo. Price fl 35, mnslm. 



** We have read this work with neat delight ; the sahject is treated in a aiasterlT manaer. To a eooiplete 
of his aol^ct, the aathmr adds inuMsae practical informatkHi, and aa elegaaca 



knowledge <rf the scientific pait of his aoWed 
of s^ie taraty fooad ia woits ^ science.'^J 



PATH O LOG Y 

FOVKOBD 02C THE NATURAL 8T8TBM OF ANATOMY AND PHTSI0L067, 

By Albxandbr Walkeb. 
A Phikwc^^cal Sketch, in which the natural classification of diseases, and the distinction 
between morbid and curative symptoms, afforded by pain or its abeence, are pointed out, as 
well as the errors of HomoBopathy and other hypotheses. One vol. Price 75 cents, muslin. 

Anbthet work from the pen of this popa3ar Physiologist, embracing a new order of eul^ects, thoagh not Uie 
lek* iateresting, as the title fuHr exhibits. To the many admirers of his former woriu, this new prodoctRm 
caiwot fisil of receifing a cordial welcome. 

THE HOSPITALS AND SURGEONS OF PARIS. 

A General, Historical, and Statistical Account of the Public Hospitals of Paris, with Bio. 
graphical Notices of the most Distinguished living French Surgeons. 
By F. CABffPBBLL Stewaut, M.D. 
1 vol. 8vo., muslin. $3 00. 

" The author of this rerj agreeable book has succeeded admirably in making a volume that will be read with 
deep interest by persons bath within and without the pale of the profession. Withont claiming any thing on 
the score of originality of thought. Dr. Stewart is entitled to the praise of haring collected a large amount oi 
that yery kind of matter about which every one is solicitous to know something: we know of no substitute for 
it, and therefore recommend it slmngly touur friends.** — Boston Medical Journal. 

**This work contains much useful and interesting matter connected with the rarious Medical Institutions 
of Paris. We know of no work which gives the requisite amount of information in so small a space as the 
present volume. To the young physician who parposes finishing his profsesional education abroad, it is in- 
Taluable.**— P/e&eimi. 



THE RUINS OF CENTRAL AMERICA. 

In one bcautifully.printed volume octavo, embellished by nearly fifty Illustrations, eieeul«d 
in a novel and effective style, from drawings taken on the spot. 

RAMBLES IN YUCATAN; 

OR, NOTES OF TRAVEL THROUGH THE PENINSULA* 

INCLUDING A VISIT TO ITS REMARKABLE RU1NS« 

BV 4 MODtaN ANTiauARV. — ^Prioo $3 00. 

This beautiful volume, besides presenting a synoptical account of those interesting 

vesd^res of antiqu!ty in Central America, which have become recently so much the otnecta 

of public attention, will be found to comprise a Geo^phical, Political, and Statistical de* 
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HENRY G. LANGLEY»S PUBLICATIONS. 



scription of Yucataiip and the ancient cities of Chichen, Kabah, Zayi, Uzinal, and alio 
otber placeB not previoiidj Yuitod by any other toorist ; ifiofaidiiif^ a gnsfkic%o^ ^nikd 
account of their nomeroua atupendous ruins, — and an unique collection of raie and civioits 
IdoU, which have never befi>ie been discovered : to which ii appended noticea of the infoi. 
nert and cuateras^f the pneent inhabitants of the peninsaia, jacluding bzbl lufrton^ 
ilnetchea of its churches, ^joUeges, and other public institutionB, &c, &c. 

Th« fbOowiaf am unoaf the yriaoip>l •oihellwTwunU :— Fronti^itee in oolcmif2--yigni^,— Tb« l^afm^gg^ 
The Pyninid at Chichen,— >The Jlouee of the Caciqaee,— The Front Vi^wof th« Boiife of^ CiciqM%— jpn 
Nnn'tHooM,— Pymnidtr— Uznil Rttini,— -The Governor's Houee,— The Pif«<m fionset,— The Feacade of 
Ooremor^ Hoose,— Zayi Rnint,— JiMato, or ^a^^ VV^lV-tT^f ^ot4J^rrYw»X»eo Indian Hoiise,->Tha 
Plantain,— The Agaft Amerioana,— tdols.'^Map and PiSas. 

mnhLMtnLMwmuMKAMLajLtWM vf CaiiTEAi. AiiB»iCA^^W« hava kttly looked orar »fM Jiimn 
■Wde ^ alnty^r, »c«ntlf retained from Cei^ral America, represe.iitinf the mins of an ancient ^^, ]Bm 
yet visteB )ty soiyjravener, which are perhape tnore rexfaarkajble than et«n tiioee Tinted hy Stepb^ua hid Ca- 
thBTvrwA/^'-N'.Y. Xvtmg Pott. 

SEQUEL TO Tj^n WOBK$ OF BURNS. 

Second edition^ in one .vol- 13mo. Price tl 00| muslin. 

THE JLIFE Af^D LAND OF BURNS, 

By Allan CuNNOfGHAM, with contributions by Thomas Campbell, Esq., Author of " T|ie 
Pleasures of Hope,*' to which is i»efized an Essay on the Genius and Writings of Bums, 
by Thomas Carlyle, Esq. 
" Thia book ii imralo^hle »» completing the vorki of Bums, fM aa being aUw illattrotirf of them.''—Cia- 

»* Wrftten with all a poefk thot^hC and fooling.**— TUtler. 

** Another tribnte to the memory of one of the trqffpt poats that the .world, perh«p«, has K^^T aaen. Thia 
poathamoit v^lome will be regarded of peculiar and permanent Telue, aa being a sequel to all editflois of the 
writings of the poet extant, to which it is the clue for their coqaplate elnotdntioo. The £ieay of Caii^ ia^ 
claded in the present woik, is a tplendid effMrt, and among the finest specimens of this original and MMtttfnl 
writer. The work will commend itself not only to evary aoa hi Bootia, hat to all the admirfia <tf liwtry 
thronghont our wide^^pread borders."— i^ew World. 

" All the admirers of Scotland's sweetest bard— and who will aplq^oijrlpdge that he is not one T— will be de« 
lighted with this volnme, filled as it is with varioos reminiscenses toA particulars about him, that have never 
before appeavpd. It voohi be ^pugh to n^ that it is a joint tribute to the memory gi tha poet of nature, by 
" ' gham, Campbell, and Carlyle ; but it has even more than this to recommend ft. It mu several orUnnal 
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RYAN'S ALGEBRA— Bricefl 00, riieep. 

AN ELEMENTARY TREATISE ON ALGEBRA; 

Theoretical and Practical, adapted for Schools, Colle^, ^bc., by Jambs Rtan ; to which is 
added an Appendk by Robert Adrain, Pn^essor of Mathematics in Columbia College. 
Eig^ edition, gmitly enlarged and inqiroyed by the 9ullu>r. 

BEAUTIFUL NEW JUVENILES. 
New Editioin with numerous beauUful coloured drawings. 

ROBIN HOOD AND HIS MERRY FORESTERS. 

By Stsnaai PsRcr, Author of the ** Kings of England,*' Slo, 
Price 91 00, coloured— plain 75 cents. 

TALES FROM THE 

ARABIAN NIGHTS' ENTERTAINMENTS, 

Entirdy re-written and adapted for Children. Embellished with nearly fifty beaatifiil 
illustrations. Price 75 cents, muslin, gfit, 

THE! ANNALS OF THE POOR: 



Compriwng " The Painm|an»« Daughter/' "Thf NegroS 

" The Cottage Conversation," " A visit to the Infi 



'The Young Cottager," 

uy," &-C. 

By Rev. Lbgh Richmond. 

A new edition, tolar&red and illustrated with an introductory Sketdh of tbe aHlhtr, by Rer. 

John Ayre, A.M. 1 vol. IBmo. cloth gUt. With plates. P^ce 75 cents, muslin. 

**'R»9kon pc^NilAr works seed n<> rscommendation, having been long among the choiceit wcxrlui <jbcin 

g" preMnt-boolu for the yming :— it is only necessary to allude to the elegant style in which the piesent 
fe been prodaced, and which entitle them to take rank with the heit spf cimeds "^ * 
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